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CHAP.  I. 
Of  the  Origin  and  Nature  of  Fines. 

,J  I .  Origin  of  Fines,  §  9.  Fines  taken  from  the  civil  Law* 

6.  Defcriptbnqf.  xz.WhtnjirJladopttd. 

Se&ion  i. 
1X7HEN  landed  property  firft  became  the  fubjeft  Origin  of 

of  alienation,  it  was  found  neceffary  to  adopt  FIn€* 
fome  authentic  mode  of  transfer,  which  might  fecure 
the  poffeffion,  and  evince  the  title  of  the  purchafer. 

By  the  antient  common  law,  a  charter  of  feoffment 
was,  in  general,  the  only  written  inftrument,  whereby 
lands  were  transferred  or  conveyed  :  but,  although  this 
affurance  derived  great  authenticity,  from  the  number 
of  witneiTes  by  whom  it  was  ufually  attefted,  and  the 
folemn  and  public  manner  in  which  livery  of  feifin 
was  given,  yet  (till  it  may  be  fuppofed  that  inconveni- 
encies  would  frequently  arife,  either  from  the  lofs  of 
the  charter  itfelf,  or  from  the  difficulty  of  proving  it 
after  a  lapfe  of  years ;  thefe  circumftances,  probably, 
induced  men  to  look  out  for  fome  other  fpecies  of  af- 
furance, which  fhould  be  more  folemn,  more  lading, 
and  more  eafy  to  be  proved,  than  a  charter  of  feoffment. 

§  2.  Experience  muft  foon  have  difcovered,  that  no 
title  could  be  fo  fecure  and  notorious  as  that  which  had 
been  queflioned  by  an  adverfc  party,  and  ratified  by 
the  determination  of  a  court  of  juftice ;  and  the  inge- 
nuity of  mankind  foon  found  out  a  method  of  deriving 
the  fame  advantage  from  a  fi&itious  procefs. 

To  effeS  this  purpofe,  the  following  plan  was  adopt- 
ed :  a  fult  was  commenced  concerning  the  lands  in- 

B  2  tended 
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tended  to  be  conveyed,  and  when  the  writ  was  fued 
out,  and  the  parties  appeared  in  court,  a  compofition 
of  the  fuit  was  entered  into,  with  the  confent  of  the 
judges,  whereby  the  lands  in  queftion  were  declared 
to  be  the  right  of  one  of  the  contending  parties. 

§  3.  *This  agreement  being  reduced  into  writing, 
was  inrolled  among  the  records  of  the  court,  where  it 
was  preferred  by  the  proper  officer,  by  which  means,, 
it  was  not  fo  liable  to  be  loft  *  or  defaced,  as  a  charter 
of  feoffment,  and,  being  a  record,  would  at  all  times 
prove  itfelf.  It  had  alio  another  advantage,  that,  be- 
ing fubftituted  in  the  place  of  the  fentence  which  would 
have  been  given,  in  cafe  the  fuit  had  not  been  com- 
pounded, it  was  held  to  be  of  the  fame  nature,  and 
of  equal  force  with  the  judgment  of  a  court  of  juftice. 

Gtanvill  §  4.  When  this  fpecies  of  agreement  was  compleat- 

BracV.256  j.    c^>  a  wr*t  iflued  of  courfe  to  the  fheriff  of  the  county 
**  *•  in  which  the  lands  lay,  in  the  fame  form  as  if  a  judg- 

ment had  been  obtained  in  an  adverfary  fuit,  direding 
'  him  to  deliver  the  pofieffion  to  the  perfon  who  thus 
acquired  the  lands, 

%  5.  The  form  which  was  firft  adopted  in  this  fpe- 
,  cies  of  afiurance,  has  continued  ever  lince.     To  (hew 
the  tenor  thereof,  and  the  difference  between  it  and  the 
charters  which  were  then  in  ufe,  it  (hall  be  tranferibed. 


*  There  is  a  record  of  a  fine  in  Dugdak'*  Origlnes  JuruTtctaUt, 
page  92.  dated  28  Hen.  2.  anno  1182,  which  is  exprefsly  mentioned 
to  have  been  levied,  becaufe  the  charter  of  feoffment,  by  which  th$ 
lands  had  been  conveyed,  was  loft. 

Hoc 
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H*e  eft Jlnalis  concordia  fafla  in  curia  domini  regis   Gun.  lib.  8. 
apud  We/tmonaJlerium9  in  vigi/ia  beati  Petri  apofloli* 
anno  regni  regis  Henrici  fecundi,  tricefimo  tcrtio,  coram 
Ranulpbo  de  Glanville,  jujiiciario  domini  regis%  et  coram 
if.  R.  W.  et  T.et  aliis fidclibus  domini  regis  qui  ibi  tunc 
aderunty  inter  prior  em  etfratres  bo/pitalis  Hicrufalem  et 
W.  T.Jilium  Normanum  et  AlanumJUiumfuum,  quern  ipfe 
attornavit  in  curia  domini  regis  ad  lucrandum  et  perden- 
dum9  de  tota  terra  ilia  et  de  peftinentiis  de  qua  terra  iota 
placitumfuit  inter  eos  in  curia  domini  regis  :  fcilicet  quod 
pradicus  W.  et  Alanus  concedunt  et  tcjtantur  donationem 
quam  Normanus  pater  ipfius  W.  ipjis  inde  fecit \  et  Ulan 
terram  totam  quietam  clamant  de  fe  et  baredibusfuis  do- 
mus  bo/pitalis  et  prefato  priori  et  fratribus  in  perpetuum 
et  per  tiberum  fervitium  quatuor  denariorum  per  annum 
pro  omni  fervitio  et  pro  hoc  concefftone  et  tejiificatione  et 
quieta  clamantia  prefatus  prior  et  fratres  bo/pitalis  dede^ 
runt  ipji  Wilbelmo  et  Alano  centum  folidos  Jlerlingorunu 

§  6,  This  fpecies  of  aflurance  was  called  finis,  or    Dcfcrlptio* 
Jlnalis  concordia,  from  the  words  with  which  it  begins, 

and  alfo  from  its  effeft,  which  is  to  put  a  final  end  to  all 

» 

fuits  and  contentions.*  It  may  be  defcribed  to 'be  an 
amicable  agreement  or  compofition  of  a  fuit,  whether 
real  or  fittitious,  between  the  demandant  and  tenant, 
with  the  confent  of  the  judges,  and  inrolled  among 


*  Et  no/a  quod  dicitur  talis  concordia  Jinalls%  co  quod  Jincm  imptnit 
ntgotW)  adeo  ut  n  cuter  liiigantium  ab  ca  de  ceicro  potcrit  rcccdcre. 
Glan,  Ui,  8.  c.  3  Finis  ejl  exircmitas  unius  cujufque  rci>  et  idea  dicitur 
/iaafif  concordia  quia  imAonitJiucm  Htiius.     Brad,  435, 

B3  the 
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the  records  of  the  court,  where  the  fuit  is  commenced, 
by  which  lands  and  tenements  are  transferred  from 
one  perfon  to  another,  or  any  other  fettlement  is  made 
relating  to  lands  and  tenements.* 

S  7.  To  this  mode  of  transferring  eftates  of  free- 
hold, at  common  law,  the  ceremony  of  livery  of  feifia 
is  unneceflfary,  not  becaufe  the  fuppofition  and  ac- 
knowledgement thereof  in  a  court  of  record  induces 
an  equal  notoriety,  for  in  ancient  fines  no  fuch  ac* 
knowledgement  is  made ;  but  becaufe  lands  acquired 
in  this  manner  were  fuppofed  to  be  recovered  by 
Ante  £4.-      fentence  of  a  court  of  juftice,  and  the  poffeffion  was 

delivered  by  the  fheriff,  in  purfuance  of  a  writ  di^ 
re&ed  to  him  for  that  purpofe,  which  was  equal  in 
point  of  notoriety  to  the  ceremony  of  livery* 

§  8.  A  fine  was  from  its  firft  inftitution  more  highly 
favoured  and  prote&ed  by  the  law,  than  any  other 
kind  of  aflurance ;  for  if  either  of  the  parties  refufed 
to  adhere  to  it,  there  was  a  particular  writ  by  which 


*  Finis  primo  dkitur  ritus  ilUfolennis  transferendorum  pradiorum  tn 
curia  regis  civHiu$n  caufarum  quo  nihil  fandius  habetur  vel  auguftius  ad 
aUenationes  et  bercditatcs  Jlabiliendas  .—TranfaQionts  coram  rege  duo 
crant  genera,  vnumjimplui  ejus  chart  a  enunciatum  et  tefiatum,  atiud 
tanquam  e  compofita  lite  proventens  rei  judicati  formam .  exhtbet  ideoque 
finis  didvm  quafi  litis  terminus,  Sed genus  allerum  (qui  finis  dkitur  et 
finalis  concordia)  magis placuit  quod  firmer  teftionis  magnjfieentiam, 
nonfolum  ad  Jlabiliendas  tranfaBioncs  fid  ad  refcindendas  lites  maxime. 
valett  ideoque  ab  emptoribus  terrarum  tanquam  facra  ancbora  culta  et 
admrata.    Spelman't  Glofi,  voce  Finis,  J 

they 


i  •    • 
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they  were  compelled  to  appear,  called  querela  de  fine   , 
faff 9  in  curia  domina  regis.    And  if  the  fine  was   Glanr.lib.x. 
proved  to  have  been  duly  levied,  then  the  party  who  *  *•  ]** 8* 
refuted  to  adhere  to  it,  was   attached,  till  he  found 
fufficient  fecurity  for  his  compliance,* 

§  9.  The  idea  of  a  fine  appears  to  have  been  origi-  Fines  taken 
nally  taken  from  the  Tranfaaio  of  the  Civilians,  which  £™ the Civil 
was  an  accommodation  of  a  fuit  already  commenced, 
or  an  agreement  refpe&ing  fome  doubtful  matter,  that 
would  otherwife  become  the  fubjeft  of  a  fuit.    Tranf* 
attio  eft  fuper  re  dubia,  out  lite  incerta9  conventio  non   Voet»Comp. 
fratuka,  aliquo  dato9  retento,  velpromijfo.  Jtt^•5,• 

§10.  Although  no  modern  writer  on  the  Englijb 
law  has  taken  notice  of  this  circumftance,  y#t  the  de- 
finition of  a  fine,  given  by  Bra6ton9  feems  to  be  an  un- 
doubted proof  of  it*  Concardim  inforojeculari  idem  eft  Bra&.  310. 
quad  Tra9faaia9eteftTran/affiodt  Re  dubiaet  lite  incer*  miiim 
to,  aliquo  dato9  velpromijfo ,  vel  retent^alite  Tranfaftia, 
From  the  Similarity  of  thefe  definitions,  it  appears 
clearly  that  the  Englijb  lawyer  copied  from  the  Roman; 
nor  Humid  it  appear  extraordinary  that  we  are  in- 
debted to  the  civil  law  for  this  moil  ufeful  fpecies  of 


•  la  Tome  cafes,  however,  the  cirfl  authority  was  intufficient 
for  this  porpofe.  Tbjus,  Mr.  Maddox  has  transcribed  a  record,  by 
which  it  appears  that  Julian  de  SnvadejUldy  fined  to  King  John  in 
too  marks  and  fix  palfrays,  ptrjle  quod  juris  faftus  per  cjrographum 
etperfinem  doclk,  inter  ififiq*,  it  WUbelmum  de  Curton%  de  feudo  umue 
mililk  a  dimdn  a$mpert\t?  in  ElUn^ehm  coram  jufiidariie  ttneatur. 

B  4  affurance* 
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aflurance,  when  we  confider  how  much  our  fjrft 
Vide  Glaqv.  tmters,  Glanville  and  Brafton,  have  borrowed  from 
7c  iV  Ju/tinhnf*  Code,  although  fome  of  the  more  modern 

Seiden  ad         authors  appear,  either  to  have  been  ignorant  qf  th$ 

obligations  we  owe  to  the  Romans  in  this  refpeft,  or 
.  ,  to  have,  from  a  miftaken  pride,  been  extremely  un- 
willing to  acknowledge  them.  Lord  Coke,  however, 
feems  not  to  have  been  ignorant  of  the  origin  of 
fines ;  for,  fpeaking  of  their  etymology,  he  fays,— ■ 
1  Inft.  162  a.   "  And  the  Civilians  call  this  Judicial  Concord,  franfi 

J?  actionem  Judicialem  de  re  immobili" 

•la  .».»•  •  #.# 

§11.  The  word  finis  appears  to  have  been  ufed  as 
fynonymous  to  tranfaftio  in  the  twelfth  century ;  of 
which  feveral  charters  publifhed  by  Muratori  afford  a 
proof.  ~A  part  of  one  of  them  fliall  be  tranfcribed. 

Antiq.  Med.     Tranfaftio  inter  Gerardum  Comitem,  Isfc.  atque  Atto- 

•*7-T.°*P-9  j    ,.    .r     .      «.-  i    -       . 

pa.  44^.    id.    tium  Archieptfcopum  Ftfanum,  anno  1121. — In  Lterm 

4  3*  4  7*        Dei  Nomine,    Amen.      Breve    Recordations    qualiter 

Quarduf  Comes,  life.  Finem  fecit  et  Tranfattionem  Gra* 

tiano  Vicedomino  ad  partem  Ecclejia  Archieopifcopatus 

Sanfie  Marie  et  Vice  Attoni  ejufdem   Ecclefie  Arcbiepif* 

copo,  &c.  de  quinque  Partibus    integrir  de  Curte  de 

Bellora,  &c. 

IWn  <■?&  §  12.  It  has  been  a  favourite  topic  with  our  lawyers 

to  enlarge  very  much  on    the  antiquity   of   fines : 

Coke  Read.  1.   fome  have  carried  this  idea  fo  far   as   to  infill,  that 

they  were  coeval  with  the  firft  rudiments  of  the  law, 
and  formed  an  original  affuranae ;  others  have  con- 
tended that  fines  were  well  known  in  this  kingdom 

before 
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^before  the  Norman  conqueft.*  But  if  it  be  admitted 
that  die  firft  idea  was  derived  from  the  civil  law,  and 
we  trait  this  fad  has  been  fully  proved ;  it  will  follow 
that  fines  could  not  poffibly  have  been  known  in  Eng- 
land until  fome  time  after  the  year  1130,  when  a 
copy  of  the  Pandeds  was  found  at  Amalpbi  in  Italy  ; 
in  confequence  of  which  difcovery,  the  ftudy  of  the 
Raman  law  fpread  with  uncommon  rapidity  over  all 
Europe,  not  excepting  this  ifland,  in  which  Roger 
Crnamed  Vacarhu9  who  was  brought  over  by  Theobald 
a  Norman  abbot,  ele&ed  to  the  fee  of  Canterbury  in  SeMen  ad 
the  year  1 147,  read  public  ledures  at  Oxford  on  the  ^tam>  c-T* 
Rompn  law* 

§•13.  As  a  farther  proof  of  this  aflertion,  it  may  Orig.Jur.9s, 
be  obferved  that  Dugdale  and  Madox,  the  two  moft  J£j)[ifa^ 
diligent  and  learned  enquirers  into  our  ancient  records  *•  l5* 
and  charters,   have  acknowledged,  that  they  could 
not  difcover  any  traces  of  fines  in  this  country  before 
the  reign  of  Hen.  2.  who  afcended  the  throne  in  1 1 55, 
that  is,  thirty-four  years  after  the  introduction  of  the 
Roman  jurifprudence ;  fo  that  there  can  fcarce  remain 
a  doubt  but  that*  fines  were  firft  adopted  in  England 
during  the  reign  of  Stephen,  or  his  immediate  fuc- 
ceflbr,  Hen.  2.     And  that  we  are  indebted  to  Juflu 
nian'&  Code  for  this  part  of  our  law. 


?  It  was  not  unufual  in  the  Anglo  Saxon  times,  for  perfons  fo 
execute  their  contract  in  the  county  court,  where  they  were  wit- 
nefied,  of  which  Hides  in  his  Differtatlo  Epiftolarlst  p.  29,  30.  pub- 
lifted  in  the  Tbefavrus  Linguarum  Septentrional'ium,  has  produced 
tyro  iniUnces,  but  they  bear  no  fort  of  refemthncc  to  fines. 

TITLE 
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Sedion  1. 


Anticnt  Man-  A  ^NE  *»*  m  Ae  P^ceiling  chapter,  been  de- 
ncr  of  levying  «*  *>  fcribed  to  be  an  amicable  agreement  or  competi- 
tion of  a  fuit,  whether  real  or  fictitious,  between  the 
demandant  and  tenant,  with  the  confent  of  the  judges, 
and  inrolled  among  the  records  of  the  court,  where 
the  fuit  was  commenced j  by  which,  lands  and  tene- 
ments are  transferred  from  one  perfon  to  another,  or 
any  other  fettlement  is  made  relating  to  lands  and 
tenements. 


$  2.  There  is  no  fmall  difficulty  in  afcertaining  the 
manner  in  which  fines  were  originally  levied,  on  ac- 
count of  the  fcarcity  of  materials  for  fuch  an  enquiry  ; 

for, 
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for,  except  what  it  to  be  found  ia  the  diflertatioa  whieft 
Afadbrhas  prefixed  to  his  Collection  of  Andent  Charters, 
and  die  few  obfenrations  which  Dugdale  has  mad*  on 
this  fubjed  in  his  Origtnes  Juricbaaks,  nothing  has 
been  collected,  either  by  our  lawyers  or  antiquaries. 

5  3.  Madox  fecms  to  have  thought,  that  a  fine  was 
not  origbftlly  an  accommodation  of  a  fuit,  in  the  ftrifik 
fenfe  of  the  word,  becaufe,  in  fome  of  the  mod  an* 
tient  fines  extant,  no  original  writ  appears  to  hare 
been  fued  out,  nor  any  procefs  ufed,  for  the  purpofe 
of  bringing  the  parties  before  the  court ;  but  they 
themfelves  haying  accommodated  the  matters  in  difpute, 
and  drawn  up  an  agreement  in  writing  called  a  chirth   1  inft.  143 |, 
grapbum,  which  fignificd  a  deed  of  two  parts,  written  jjb*\  ^* 
on  the  fame  piece  of  paper  or  parchment,  they  then  S  RcP*  Pte^ 
appeared  in  a  court  of  juftice,  where  they  acknowledged 
it  as  their  agreement,  and  mutually  fet  their  feals  to 
it ;  and,  upon* payment  of  a  certain  fine,  it  was  in. 
rolled  among  the  records  of  the  court*     Or  elfe  the 
parties  entered  into  an  agreement  in  court,  where  it 
was  immediately  reduced  into  the  form  of  a  ebirogra* 
fbum,  and  recorded,  and  a  copy  delivered  to  each  of 
the  parties. 

§  4.  This  idea  is  confirmed  by  the  opinion  of  the  Year  Biok, 
judges  in  the  abbot  of  Merton's  cafe>  who  laid,  that  a  **£!!■ 
fine  was  nothing  more  than  a  covenant  between  the  fo.  4.  No.  it. 
parties,  recorded  by  the  juftices ;  and  if  it  were  before  No.  ja# 
Juftkes  of  record,  the  parties  being  prefent,  it  was  fuf* 
£de&t;    for  the  writ  wai  fued  out,  «otly  to  make 

the 
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the  parties  appear ;  and  if  they  were  prefent,  and 
would  appear  gratis,  it  was  unneceffary  to  fue  out  a 
writ,  but  they  might  make  a  final  covenant  by  record 
of  the  juftices,  and  a  fine  was  but  a  covenant  of  re- 
cord :  from  whence,  it  may  be  contended,  that  fines 
were  at  firft  exa&ly  fimilar  to  the  agreements  which, 
ilk  the  time  of  the  Anglo-Saxons,  were  entered  into  at 
the  county  courts  ;  but  a  fine  differs  from  thofe,  agree- 
ments in  two  very  material  circumftances :  firft,  no- 
thing  appears  to  have  been  paid  for  permiffion  to  enter 
into  fuch  an  agreement  ;*  and,  fecondly,  it  was  not  in- 
rolled  among  the  records  of  the  court.  It  may  alfo  be 
obferved,  that  this  mode  of  levying  a  fine  without  an 
original  writ,  agrees  exa&ly  with  the  tranfaflio  of  the 
civil  law,  which  was  not  always  an  accommodation  of  a 
fuit  adually  commenced,  but  an  agreement  relating  to 
fome  doubtful  matter,  which  mud  otherwife  have  be- 
come the  fubjeft  of  litigation.  Objeflum  Jive  materia 
tranfaftionisfunt  res  dubia  vellitigiofa,  de  quibus  fcilicet 
vel  nunc  lis  Jit ',  vel  injuturum  ejfe  pojjit,  aut  mutuatur^ 
nam  litem  motam  ejfe  nihil  necejfe  eft. 

§  5.  The  obfervation  of  the  judges  in  the  abbot  of 
Merton's  cafe,  may  alfo  be  accounted  for  ^on  anothfer 
principle.  An  original  writ  was  not  abfolutely  necef- 
fary  in  Braftonh  time  to  the  commencement  of  a  fuit, 
for,  if  the  defendant  would  appear  in  court  without  a 
Braft.413 £•  -"writ,  the  judges  might  proceed  in  the  fuit,  tot  erunt 
-   *  formula  brevium  quotfunt  genera  adlionum,  quia  non  foteji 

quisjine  brevi  agere,  cum  non  teneatur  alius  fine  brevi 
refpondere  nifi  gratis  voluerit,  et  ex  hoc  ei  non  injur iatur% 
cumfcienti  ef  volenti  non  Jit  injuria* 

7  The 
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The  law  was,  however,  foon  altered  in  this  refpeft, 
for,  when  Fleta  wrote,  an  original  writ  was  become 
abfolutely  neceflary  : — thus,  in  fpeaking  of  the  court 
of  Common  Pleas,  he  fays,  Habet  etiam  curiam  fuam  Lib.  2.  c.  34. 
et  ju/Hciarios  fuos  refidentes  qui  omnes  recordum  babent 
in  bis  qua  coram  eisfuerunt  placitata,  et  qui  potejtatcm 
babent  de  omnibus  ptacitis  et  aSlionibus  realibus  et  perform 
alibus  et  mixtis9  dum  tamen  warrantum  per  breve  regis 
babuerint  cognofcendi9  nam  fine  warranto  jurifdiSlionem 
rum  babent  neque  cobertionem. 

§  6.  It  feems,  however,  to   have  been  very  foon 
eftablHhed,  that  noiine  could  be  levied,  unlefs  upon 
a  placitum  or  fuit  a&ually  commenced  in  the  ufual 
manner ;  for  Glanville  defcribes  a  fine  to  be  an  accom- 
modation of  a  fuit  a&ually  commenced.      Contingit  Glan.  1. 8. 
autem  multoties  loquelas  mot  as  in  curia  domini  regis  per  c* x* 
amicdbilem  compofitionem  etfinaiem  concordiam  terminari9 
fed  ex  confenfu  et  licentia  domini  regis ,  vel  ejus  jujticiari* 
or  urn  j  undecunque  fuerit  placitum,  five  de  terra,  five  de 
alia  re.     It  even  appears,  that  fo  early  as  the  reign  of 
Hen.  3.,  there  was  a  particular  placitum  adapted  to  the 
purpofe  of  levying  a  fine ;  thus  Madox  has  tranfcribed  Diflcrt.  f.  17. 
a  fine  levied  in  the  27  Hen.  3.  between  Ranulph9  abbot 
of  Ramfey,  and  Matthew  de  Layham.     Unde  placitum 
finis  fafli fummonitum  fuit  inter  eos  in  eadem  curia. 

$  7.  The  modern  manner  of  levying  fines  was  fet-  Modem  Man- 
tled by  the  ftatute  De  Modo  l<evandi  Fines t  18  Ed.  i.   ner  of  levying 

Fines 

fia.  4.,  by  which  it  was  enafted,  that  no  fine  Ihould   ^inft^io, 

thenceforth  be  levied,  unlefs  upon  a  fuit  a&ually  com- 

jneneed  in  the  ufual  way*    So  that  a  fine  then  became  _ 

an  ' 
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an  accommodation  of  a  .fuit  In  the  mod  ftrifit  and  tech* 
nical  fenfe :  and,  fince  the  paffing  of  that  aft,  no  ma- 
terial alteration  has  been  made  in  the  manner  of  levy* 
ing  fines. 

5  Rep.  38  h.        5  8.  A  fine  now  confifts  of  five  parts,     ift,  Hie 

Original  Writ,  ad,  The  Licentia  Conccrdandi.  3d,  The 
Concord.  4th,  The  Note ;  and,  5th,  The  Foot, 
Chirograph  or  Indenture. 

Original  S  9-  When  the  parties  have  agreed  to  levy  a  fine, 

WR t#  8  b  ^e  V^on  t0  whom  the  land  is  to  be  conveyed,  com- 
mences an  a&ion  or  fuit  at  law  againft  the  vendor,  by 
fuing  out  a  writ  of  covenant  againft  him,  the  founda- 
tion of  which  is  a  fuppofed  agreement  or  covenant  that 
the  vendor  {hall  convey  the  lands  to  the  purchafer ;  on 
the  breach  of  which  agreement  the  a&ion  is  brought. 

As  no  fuit  can  be  commenced  in  any  of  the  courts 
'  of  common  law  without  an  original  writ,  and  as  a  fine 
is  a  friendly  compofition  of  a  fuit  a&ually  commenced, 
it  follows,  that  no  fine  can  be  levied  without  an  ori- 
ginal writ ;  and  the  ftatute  de  modo  levandi  fines  ex- 
pressly fays,  "  that  the  order  of  the  common  law  will 
"  not  fuffer  a  fine  to  be  levied  in  the  king's  court 
"  without  an  original."    However,  if  the  judges  per- 
Co.  Read.  io.   mit  a  fine  to  be  levied  without  an  original  writ,  it  is 
n  '*1**      not  abfolutely  void,  but  only  voidable. 

5  Rep.  39  <j.         §  10.  A  fine  may  be  levied  on  every  writ  by  which 

Rep.  Temp.     'an^s  maY  **  demanded,  charged,  or  bound j  or  which 
Holt  322.       fa  roy  fort  concerns  land.    Such  as  a  writ  of  xneioew 

warranto* 
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warrantia  ebart*>  de  cmfuetudinibus  et  Jkrvkiu*  &fa 

But  a  fine  cannot  be  levied  on  an  original  in  a  perfonal 

aftion.     A  fine  may  alfo  be  levied  of  an  advowfon  in   M»d.  D*t 

a  writ  of  right  of  advowfon,  of  which,  Madox  has         *  ^ 

riven  an  inftance  of  great  antiquity. 


Jii.  The  writ  on  which  fines  are  now  ufually  le-   800U1 147. 
vied,  is  a  writ  of  covenant,  which  is  in  the  realty,  and 
lies  where  a  man  covenants  to  levy  a  fine  to  fome  other 
perfon  of  his  lands  and  tenements.    The  form  of  the 


writ  is  thus : — Precipe  A.  quod  teneat  B.  conventionem   **£•  B«y. 
inter  eosfaffam  de  manerh,  X&c.  et  nifi,  Zsrc.  N.B.  146. 

5  1  *.  There  muft  be  fifteen  days  between  the  iejle 
and  the  return  of  this  writ,  and  the  tefte  muft  not  be 
on  a  Sunday*  or  any  day  that  is  not  dies  juridicus. 

$  13.  In  fumg  out  a  writ  of  covenant,  there  is  a  fine  a  Inft*  $"• 
due  to  the  king  called  the  primer-fine ;  for  in  every 
teal  adtion  for  lands  and  tenements,  of  the'yearly  value 
of  five  marks,  there  is  a  fine  of  6  s.  8  d.  due  upon  the 
original  in  die  Hanaper  Office. 

S  14.  Where  the  Iheriff  of  the  county  in  which  the  Jjjyij^ 
bads  He,  is  a  party  to  the  fine,  the  writ  ought  to  be   Cro.  Car. 
dire&ed  to  the  coroner :  for,  although  the  iheriff  is  in  11/        ncs 
general  the  proper  officer  to  execute  all  writs,  yet 
where  the  writ  is  brought  againft  himfelf,  it  is  the 
practice,  in  order  to  prevent  partiality,  to  direft  the 
writ  to  the  coroner  with  this  claufe,  S$uia  fradiftus 
A*  B.  ejl  vice  comes  comitatus  D.fiat  executh  brevis  pra~ 

9  dia. 
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dill,  per  coronatorem,  ita  quod  vicecomes  nan  fe  intra- 
mittaU 


Co.  Read.  10.       §  15.  If  an  original  writ  be  countermanded  by  a 

retraxit^  a  fine  cannot  afterwards  be   levied  on  it* 

Bra.  Ab.  Tit.   Thus,  in  an  Aflife,  the  plaintiff  appeared  and  made  a 

retraxit;  afterwards,  the  judges  recorded  an  agree- 
ment between  the  parties  in  the  nature  of  a  fine :  and 
by  the  better  opinion  it  was  void,  et  coram  non  jtidice, 
becaufe  when  the  agreement  was  made,  there  was  no 
fuit  depending,  the  writ  being  determined  by  the 
retraxit. 

$16.  Formerly,  if  the  king  had  died  after  the  pur- 
chafe  of  the  original  writ,  the  parties  could  not  pro* 
ceed  to  levy  a  fine  on  it,  becaufe  it  was  abated.  But 
now  it  is  otherwife ;  for  by  the  ftatute  1  Ann,  c.  8. 
f.  5.  no  original  writ,  procefs,  or  proceedings  whatfo- 
ever,  (ball  abate  by  the  death  of  any  king  or  queen. 

« 

§  17.  As  the  parties  are  not  fuppofed  to,  appear  be- 
fore the  return  day  of  the  writ  of  covenant,  it  follows, 
that  no  agreement  can  take  place  between  them  until 
that  period  :  and,  therefore,  if  any  of  the  parties  die 
before  the  return  day  of  the  writ  of  covenant,  the  fine 
will  be  void. 

Wright  &  M.  §  1 8.  A  writ  of  error  was  brought  to-  reverfe  a  fine 
Cro.  Eltf!m'  kvfed  by  hufband  and  wife,  and  the  error  affigned 
4**»  was,  that  the  writ  of  covenant  upon  which  the  fine 

was  levied,  bore  tcjle  the  10th  of  Auguft  iz  Eliz.t  and 

was 
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was  returnable  in  Michaelmas  term  of  the  lame  year, 
which  was  the  27th  of  Oftober.  The  fine  was  ac- 
knowledged before  commiffioners,  and  the  wife  died 
the  1 7th  of  Odober>  which  was  before  the  return  of 
the  writ  of  covenant.    The  fine  was  reverfed. 

The  fame  point  was  determined  in  the  cafes  of  Price 
y.  Davies,  Comb.  57 — 71.  Clements  v.  Langbarne, 
2  Lord  Raynu  872.  Watts  v.  Birkett9  Barnes  220* 
Wilf.Rep.p.  a.  115. 

§  19.  The  fecond  part  of  a  fine  is  the  licentia  con*  Licentia  Coa- 
cordandi9  for  as  foon  as  the  a&ion  is  brought,  the  ^j^*!' 
defendant  knowing  himfelf  to  be  in  the  wrong,  is 
fuppofed  to  make  overtures  of  accommodation  to  the 
plaintiff,  who  accepts  them,  but  having  given  pledges 
to  profecute  his  fuit,  applies  to  the  court,  upon  the 
return  of  the  vfrrit  of  covenant,  for  leave  to  make  the 
matter  up,  which  is  readily  granted  on  payment  of 
another  fine. 

* 

■  1 

5  20-  This  fine  is  Called  the  King's  filver,  and  is  King's  Silver* 
paid  on  obtaining  the  licentia  concordandi,  becaufe  .the  *  *II# 
King  by  fuch  compofition  lofes  the  fines,  amercia* 
ments,  and  other  advantages,  that  would  have  accrued 
to  him  upon  the  judgment  or  nonfuit,  which  in  an- 
cient times  formed  no  jnconfujerable  part  of  the  royal 
revenue. 


S  21.  The  King's  filver,  which  is  fometimes  called 
the  poft-fine,  with  refpett  to  the  primer-fine,  due  on 
the  original  writ,  is  an  ancient  revenue  <af  the  .crown, 

Voi..  V.  C  and 
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and  is  as  much  as  the  primer-fine,  and  half  as  much 

more.    It  is  entered  on  the  writ  of  covenant  in  the 

5  Rep.  89  a~    following    manner : — Robertas    Drury    dat    Doming 

Regina  fept.  lib.  pro  licentia  coticordandi  cum  Thomcu 
Tey  arm.  et  Eleonora  uxors  ejus  de  placito  conventions 
de  maneriis  de>  &c.  &c.  et  habet  chirographum  mper 
pacem  admiffum  coram  yacobo  Dier,  &c.  And  fuch 
entry  ought  to  contain,  lft,  The  fum  given  for  licence 
to  compound.  3d,  The  party  who  pays  it,  that  is, 
the  perfon  in  whom  the  fee  is  to  be  vetted.  3d,  The 
plea,  and  between  whom:  and  4th,  The  land  for 
which  the  fine  is  paid. 

§  22.  If  any  of  the  parties  die  before  the  entry  of 
the  King's  filver,  the  fine  is  in  general  void  ;  becaufe 
the  King's  filver  not  being  due  until  the  return  of  the 
writ  of  covenant,  and  being  paid  for  permiffion  to 
accommodate  the  fuit,  the  agreement  of  the  parties 
cannot  be  confidered  as  lawful  until  it  is  entered ; 
and  confequently  if  the  demandant  or  tenant  dies 
before  this  is%  done,  the  fine  will  have  no  effeft,  being 
fimilar  to  a  judgment  given  in  an  adverfary  fuit,  after 
the  death  of  one  of  the  litigating  parties.  If  however 
it  fhould  appear  upon  record' that  the  King's  filver  vr» 
paid  before  the  death  of  the  cfcgnizor,  though  in  truth 
the  fad  be  otherwife,  the  judges  will  fupport  fuch  a 
fine,  and  will  not  allow  of  any  averment  that  the 
Vide  infra.       cognizor  died  before  the  entry  of  the  King's  filver, 

becaufe  that  would  contradict  the  record. 

Farmer*!  §  23#   ^  man  anc*  *"$  wife  acknowledged  a  fine 

9*{€t  before  commiffioncrs,  the  26th  of  March  1621,  and 

Hob.  330. 

Dyer  220^  the 
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the  wife  died  on  the  27th  of  the  fcrne  month.  The 
28th,  composition  was  made  in  the  alienation  olike 
upon  a  writ  of  covenant,  made  returnable  in  Hi.'jry 
term  before,  and  the  King's  diver  was  entered  in  the 
office  of  the  King's  filver  as  of  the  fame  Ei.'jry  term, 
and  fo  the  fine  was  pafled  and  engrailed.  The  heir  at 
law  of  the  wife  moved  in  die  Ea.hr  term  following 
againft  this  fine,  but  upon  debate  the  court  refolved 
that  the  fine  mull  itand. 

§  24.  A  fine  was  acknowledged  by  a  man  and  his   Anon, 
wife  on  the  27th  of  December  1689,  but  by  reafon  of  *7# 

king  James's  *  abdication,  and  his  carrying  away  the 
great  leal,  there  followed  a  ftay  of  proceedings  at  law, 
and  the  woman  died  on  the  2  id  of  February.  The 
King's  filver  was  paid  as  upon  a  writ  of  covenant  in 
ting  James's  time,  though  no  writ  was  then  fued  out. 
Afterwards  a  writ  of  covenant  was  pufchafed,  return- 
able in  Michaelmas  term  preceding,  fealed  tfith  the 
teal  of  King  William  and  Queen  Mary,  and  the  fine 
was  engrafted  as  of  Michaelmas  term.  It  was  moved 
that  this  fine  fhould  be  vacated  ;  but  the  court,  after 
the  caufe  had  been  twice  argued,  gave  their  opinion 
Jeriatim  that  the  fine  fliould  ftand,  as  the  entering  of 
the  King's  filver  after  the  death  of  the  parties  could 
not  then  be  examined  into,  the  fine  being  engroifed  gaj]  v#  Coclc 
and  completed  as  a  fine  of  Michaelmas  term.  3  Mod«  «4°» 

§  23.    A  fine  was  acknowledged  before  commit  Barber  r. 
lionets  on  the  13th  of  May  1754.     The  writ  of  cove-  Yn&ktitil* 
nant  was  tefted  the   firft  day  of  Eajier  term  in  five 
weeks  ( 19th  May).    It  was  compounded,   and  the 

G  2  pre-fine 


a* 


Barnes  214* 
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pre-fine  paid  between  the  17th  and  20th  of  May,  and 
after  paffing  the  return,  warrant  of  attorney,  and 
cujlos  brevium  office,  was  brought  to  the  King's  filver 
office  on  the  1  ith  of  June,  and  the  clerk  then  entered 
the  King's  filver  or  poft-fine  in  his  book,  and  on  the 
writ  of  covenant.  Mary  Nunn  the  cognizor  died  on 
the  27th  of  May.  A  caveat  to  prevent  the  compleat- 
ing  of  this  fine  was  brought  to  the  King's  filver  office 
the  1 3th  of  June, .  before  the  record  was  made  up  in 
form,  on  behalf  of  John  Nunn,  eldeft  fon  and  heir  of 
the  cognizor.  A  rule  to  fhew  caufe  why  that  caveat 
fhould  not  be  withdrawn,  was  made  abfolute,  and  the 
court  utterly  exploded  the  notion  which  prevailed, 
undoubtedly  by  miftake,  in  the  cafe  of  Harneis  v. 
Mickletwaitc,  that  die  King's  filver  was  the  pre-fine, 
or  fine  for  licence  to  alienate,  whereas  the  King's  filver 
is  the  poft-finc,  or  fine  given  pro  licentia  concordandi. 
The  return  of  the  writ  of  covenant  was  agreed  to  have 
been  in  the  life-time  of  Mary  Nunn,  the  cognizor ; 
and  from  that?  time  the  crown  had  -a  right  to  the  poft- 
fine,  which  was  entered  at  the  King's  filver  office  be- 
fore any  caveat  was  entered  againft  it.  The  making 
up  the  record  in  form  is  a  miniflerial  aft,  not  neceflary 
to  be  done  previous  to  the  caveat,  as  the  entry  of  the 
clerk  of  the  King's  filver  was  fufficient. 


Cotton  v. 
Tvrrell, 
Barnes  2 15. 


§  26.  When  a  year  and  a  day  has  elapfed  from  the 
date  of  the  caption,  or  acknowledgment  of  a  fine, 
without  entering  the  King's  filver,  an  affidavit  mud  be 
made  that  all  thofe  who  depart  with  any  intereft  by 
the  fine  are  ftill  living,  otherwife  the  King's  filver  will 
not  be  received.    And  now  that  the  King's  filver  is 

3  P51"1 
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paid  at  the  Alienation  Office,  if  a  year  elapfes  before 

the  fine  is  carried  to  the  King's  filver  office,  an  aft-   Grepofy  r. 


davit  mull  be  made  that  the  parties  were  alive  when   £^^? 


the  King's  filver  was  paid. 

$  27.  By  a  rule  of  the  Court  of  Common  Picas, 
made  in  Eafter  term  g  Anny  it  is  ordered,  "  That  no 
44  fine  whatfoever  taken  and  acknowledged  before  the 
44  chief  juftice,  or  any  judge  of  affife,  or  ferjeant  at 
44  law,  if  the  date  of  the  caption  of  fuch  fine  (hall 
44  appear  to  hive  been  razed,  fhall  for  the  future  pafs 
44  the  Queen's  filver  office,  and  the  Queen's  filver  of 
44  fuch  fine  be  recorded,  by  the  faid  clerk  of  the 
41  Queen's  filver,  before  there  be  an  order  under  the 
44  hand  of  the  laid  chief  juftice,  or  fome  other  juftice 
44  of  this  court,  for  his  palling  and  entering  fuch  fin* 
44  firft  had  and  obtained." 

§  28.  Formerly  the  poft-fine  or  lung's  filver  was 
paid  at  the  King's  filver  office ;  but  by  the  ftatute 
32  Geo.  2.  Ct  14.  it  is  ena&ed,  f.  i.  4i  That  on  every 
44  writ  of  covenant  which  fhall  be  fued  out  iqr  paffing 
44  of  fines  in  the  Common  Pleas  at  Wejinunfier^  the 
44  officer  whofe  duty  it  is  to  fet  ''and  indorfe  the  pre- 
44  fine  payable  thereon,  fhall,  at  the  fame  time,  fet 
44  the  ufual  poftrfine,  and  indorfe  the  fame  on  the 
"  back  of  the  faid  writ,  together  with  his  name  or 
44  mafk  of  office,  in  like  manner  as  the  fame  are  now 
44  indorfed  at  the  King's  filver  office ;  which  poft-fine 
44  fhall  be  forthwith  paid  to  the  receiver  of  the  pre* 
"  fines  at  the  Alienation  Office,  with  j\d*  as  his  fee 
44  for  receiving  the  fame,  ioftead  of  his  fee  of  Ad. 

C  3  "  charged 
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« 

**  charged  on  lands  and  hereditaments,  and  payable 
fC  to  fheriffs,  bailiffs,  and  others,  on  difcharging  the 
**  fame,  by  3  GeoTi.  c.  15.  which  fee  of  4d.  by  the 
faid  aft  granted,  after  the  firft  day  of  Trinity  term 
1759,  fhall  ceafe;  and  fuch  receiver  {hall  indorfp 
*'  upon  the  back  of  every  fuch  writ  of  covenant  one 
*4  mark  of  office,  as  is  now  ufed  by  him  on  the  rer 
c<  ceipt  of  pre-fines  at  the  Alienation  Office,  with  the 
"  name  of  fuch  receiver,  and  the  fum  received  as  the 
"  poft-fine,  which  mark  of  fuch  receiver  fhall  dl& 
"•  charge  the  manors,  lands,  and  hereditaments  com- 
u  prifed  in  the  faid  writ  of  covenant,  and  the  cog? 
'*  nizees  named  therein/' 

Seft.  2.  "  The  officer  or  clerk  of  the  King's  filver 
4C  office,  or  his  deputy,  fhall  continue  to  enter  every 
"  fine  upon  record,  in  the  way  hitherto  ufed,  and 
"  make  the  fame  entries,  and  put  thereon  the  fame 
€<  indorfements,  with  the  fame  mark,  and  in  like 
**  manner  as  hath  hithertp  been  the  practice  of  the 
**  faid  office  in  paffing  fines ;  and  no  fine,  until  the 
P  fame  be  marked  with  the  fum  to  which  the  poft-fine 
u  amounts  in  the  King's  filver  office,  fhall  be  effeSua} 
«  in  law/' 

Sefi.  3 .  c*  Where  no  pre-fine  is  payable  on  any  writ 
?*  of  covenant,  viz.  where  the  lands  are  under  the 
?c  yearly  value  ot  five  marks,  the  officer  at  the  AlieT 
t*  nation  Office,  whofe  duty  it  is  to  fet  pre-fines,  fhall 
P  fet  en  every  writ  of  covenant  brought  to  the  faid 
j  "  Alienation  Office,  on  which  no  pre-fine  is  payable, 
f '  a  pofl-fine  of  6  s.  8  d.  and  fliall  indorfe  fuch  poft« 
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C4  fine  of  6  s.  8d.  on  every  fuch  writ  of  covenant, 

**  -with  his  name  and   mark  of  office,  as  it  has  been 

44  ufual ;  and  every  fuch  poft-fine  of  6  s.  8  d.  (hall  be 

44  paid  to  the  receiver  of  the  Alienation  Office  before 

44  the  writ  of  covenant,  on  which  no  pre-fine  is  pay- 

4C  able,  be   patted  at  the  Alienation  Office ;  and  the 

44  receiver  on  payment  of  the  faid  6  j.%  8  d.  fliall  in- 

44  dorfe  and  mark  every  fuch  writ  of  covenant,  as 

44  other  writs  of  covenant  are  by  this  ad  dire&ed  to 

44  be  indorfed." 

Sed.  4.  u  The  officer  or  clerk  of  the  King's  filver 
44  office,  or  his  deputy,  after  the  firft  day  of  Trinity 
44  term  1759,  fliall  not  receive  any  writ  of  covenant, 
44  uniefs  it  appear  by  the  mark  and  indorfement  qf 
44  fuch  receiver,  that  the  poft-fine  has  been  paid." 

Seft.  $,  "  If  after  the  payment  of  fuch  poft-fine, 
the  writ  of  covenant,  by  the  death  of  any  of  the 
parties,  or  other  caufe,  be  prevented  from  palling 
through  the  feveral  other  offices,  lb  as  the  faid  fine 
44  is  not  completed,  then  the  faid  receiver  fhall  repay 
44  to  the  gognizees,  or  their  attorney,  on  producing 
44  and  filing  with  him  the  faid  writ  of  covenant,  every 
44  fuch  fum  as  has  been  by  him  before  received  for 
44  the  poft-fine ;  and  fuch  writ  of  covenant  fo  remain- 
44  ing  filed  with  fuch  receiyer,  fhall  be  a  difcharge  to  • 

44  fuch  receiver." 

§  29.  The  third  part  of  a  fine  is  the  concord,  or   Concord. 
agreement  entered  into  openly  in  the  Court  of  Com*   ^^clw? 
jjjkon  fleas,  or  before  the  Chief  Juftice  of  that  court, 

C  ^  or  — 


cc 
cc 


44  Tale  XXXV.    Fine.    Ch.  ii.  $  *9,  30* 

or  commiffioners  duly  authorifed  for  that  purpofe, 
which  is  the  foundation  4and  fubflancc  of  the  fine.  It 
is  ufually  an  acknowledgment*  from  the  deforciants^ 
or  thofe  who  keep  the  others  out  of  poffeffion,  that 
the  lands  in  queftion  are  the  right  of  the  demandant j 
and  from  the  acknowledgment  or  recognition  of  right' 
thus  made,  thp  party  who  levies  the  fine  is  called  th« 
cognizor,  and  the  perfon  to  whom  it  is  levied  the 
cognizee. 

The  form  of  the  concord  is  thus :  "  And  the  agree- 
*'  ment  is  fuchj  to  wit?  that  the  aforefaid  A.  (the 
€i  deforciant  in  the  original  writ)  hath  acknowledged 
"  the  aforefaid  manors,  lands,  tenements,  and  heredi-? 
€t  taments,  with  the  appurtenances,  to  be  the  right  of 
* '  him  the  faid  B.  (the  plaintiff  or  demandant)  and 
"  thofe  he  hath  remifed  and  quit-claimed  from  him 
"  the  faid  A.  and  his  heirs,  to  the  aforefaid  B.  and 
fc  his  heirs  for  ever.  And  moreover  the  faid  A.  hath 
"  granted  for  himfelf  and  his  heirs,  that  he  will  war? 
<c  rant  to  the  aforefaid  B..  and  his  heirs  the  aforefai4 
fc  manor,  lands,  tenements,  and  hereditaments,  with 
ft  the  appurtenances,  againft  him  the  faid  A*  and  his 
1'  heirs  for  ever/1* 

§  30.  By  the  common  law,  the  cognizor  feems  to 

have  been  bound  to  warant  the  lands  to  the  cognizee, 

although  no  exprefs  words  to  that  purpofe  were  in- 

P>  aft.  389*.    fcrred  in  the  fine.     Item  fufficit  finis  faflus  in  curia  Do- 

iJcm  yoz  a.     m^  2?*£/j,  licet  exprcjfa  warraniia  vel  bomagium  et 

fervitium  non  intcrvenerit9  dum  tamen  conjiiterit  per 

finem 


Jlnem  &  cbirographum^  quod  Mi  qui  tenet y  tenere  debeat 
de  eo  qui  vocatur  ad  warrantum.  But  in  court  of 
time  it  became  the  pra&ice  to  annex  an  exprefs  war* 
ranty  to  all  fines,  which  is  ftill  continued* 

§31.  It  was  formerly  the  praftice  for  the  cognizor  Parmer's 
to  make  the  cognizance  (that  is)  to  acknowledge  the  Hob'  35a, 
concord  of  the  fine,  before  any  original  writ  had  been 
fued  out,  and  this  cuftom  fo  far  prevailed,,  that  the 
judges  uniformly  fupported  fuch  fines;  but  in  all 
cafes  of  this  kind,  an  original  writ  mud  have  been 
ftied  out  and  made  returnable  on  fome  day  previous  to 
that  on  which  the  concord  was  acknowledged}  ft 
licentia  concordandi  rauft  alfo  have  been  obtained,  an4 
the  King's  /ilver  muft  have  been  regularly  paid  and 
entered;  for  thefe  circumftances  were  abfolutely  ne* 
ceflary  to  complete  the  fine, 

§32.  The  pra&ice  of  acknowledging  the  concord  of 
a  fine  before  the  writ  of  covenant  was  fued  out,  was 
often  produ&ive  of  great  inconveniencies  and  irregu-* 
laxities,  which  are  now  prevented  by  a  rule  of  the 
Court  of  Common  Pleas,  made  in  Trinity  term  30  1  Hen.  black. 
Geo.  3.  by  which  it  is  ordered  that,  from  and  after  the  Rcp*  5*6-  ' 
firft  day  of  Michaelmas  term  then  next  enfuing,  every 
fine  at  the  time  of  figning  the  judge's  allocatur  thereon 
fhall  have  the  writ  of  covenant  fued  out  and  annexed 
thereto. 

« 

S  33.  By  the  ftatute  23  Eliz.  c.  3,  f.  5.  it  is  ena&ed, 
5*  That  every  perfon  that  fhalt  take  the  knowledge  of 

"  any 
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*  any  fine,  or  fhall  certify  them,  fhall,  with  the  cer- 
«  tificate  of  the  concord,  certify  alfo  the  day  and 
"  year  wherein  the  fame  was  knowledged.  And. 
*'  that  no  clerk  or  officer  fhall  receive  any  writ  of 
a  covenant,  whereupon  any  fine  is  to  pafs,  unlefs  the 
H  day  of  the  knowledge  of  the  fame  fine  fhall  appear 
"  in,  or  by  fuch  certificate,  upon  pain  that  every 
"  clerk  that  fhall  receive  any  fuch  writ  fhall  forfeit 
"  for  every  time  that  he  fhall  fo  offend  the  fura  of 

*  five  pounds.- ' 

§  34*  The  concord  of  the  fine  comes  in  lieu  of  the 
fentence  which  would  have  been  given  in  cafe  the 
parties  had  not  compounded  the  caufe ;  and  is  there- 
fore exa&ly  of  a  fimilar  nature,  and  attended  with 
the  lame  confequertces  as  a  judgment  in  an  adverfary 
Co.  Read.  6.    fuit.     The  cognizance  mud  therefore  be  made  of  thofe 

things  only,  and  to  thofe  perfons  only  who  are  named 
in  the  original  writ  on  which  the  fine  is  levied,  becaufe 
the  cognisance  being  in  the  nature  of  a  judgment 
binds  only  thofe  perfons  and  things  which  are  judicially 

4 

•  J>efore  the  court. 

Co.  Read.  6.  §  35.  This  rule  however  admits  of  a  few  excep- 
tions, for  a  remainder  may  be  limited  in  the  concord 
of  a  fine,  to  a  perfqn  not  named  in  the  original  writ, 
in  the  fame  manner  as  a  remainder  may  be  limited  in 
a  deed  to  a  perfon  who  is  not  a  party  to  it. 

« 

Co.  Read.  n.       §  3&  If  *  pracipe  be  brought  againft  a  tenant  for 

life,  and  upon  his  default  the  perfon  in  reverfion  is 

received, 
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received,  he  may  levy  a  fine  of  his  reverfion  to  die 
demandant,  although  he  is  not  named  in  the  original 
writ.  In  the  fame  manner  if  a  fine  is  levied  by  a  3  R«P*  29  *r 
vouchee  to  the  demandant,  or  by  a  demandant  to  the 
vouchee,  it  will  be  good;  but  a  fine  levied  by  a 
vouchee  to  a  flranger  is  void. 

The  reafon  of  the  two  laft   cafes  is,  becaufe  the 

* 

perfon  in  reverfion  and  the  vouchee,  are  allowed  by 
the  court,  to  come  in  the  place  of  the  tenant  againft 
whom  the  pracipe  was  originally  brought  j  and,  having 
thus  been  made  parties  to  the  fuit,  they  are  bound  by 
the  judgment,  as  much  as  if  they  had  been  named  in 

the  original  writ, 

1 

§  37*  The  objed  of  fines  being  to  fettle  the  pof-   Br*.  Ab.  Tit 

•  Fine  7» 

feffion,  not  only  for  the  prefent  but  for  ever,  in  the   5  Rep  38  b* 
jnoft  certain  and  fecure  manner,  the  judges  never       # 
allow  lands  to  be  limited  in  the  concord  of  a  fine  to 

« 

two  perfons  and  their  heirs,  but  always  dirett  the 
lands  to  be  limited  to  the  two  perfons,  and  to  the  heirs 
of  one  of  them* 

5  38-  The  neceffity  of  the  cafe,  however,  requires   Robinfon,« 
that  where  the  lands  comprehended  in  the  fine  are      a       l**' 
held   by  gavelkind  tenure,  this  rule   fhould   be   dif- 
penfed  with ;  and  therefore  when  a  fine  was  levied 
of  lands  held  in  gavelkind,  the  judges  will  permit 
thein  to  be  limited  to  two  or  more  perfons  and  their 
fiars. 

$  39.  A  war, 
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Co.  Read.  3.         $  39.  A  warranty  ought  not  to  be  allowed  in  the 

Jtob.  Gav.       concord  of  a  fine  from  two  perfons  and  their  heirs 
132.  r 

Bro.  Ab.  Tit.   for  the  fame  reafon  j  but  a  warranty  has  been  allowed 

from  three  perfons  and  their  heirs  where  the  cftate  was 
held  in  gavelkind, 

%  Rep.  74  h        $  4°-  T^e  judges  ought  not  to  permit  a  fine  to  be 
5    CP*  $*  •    levied  upon  condition,  new  fliould  a  faving  or  exception, 

or  a  claufe  of  re-entry  be  allowed  in  a  fine.  But  let  it 
be  obferved  that  if  a  fine  is  a&ually  levied  to  two  per* 
fons  and  their  heirs,  or  with  a  warranty  from  two  per- 
fons and  their  heirs,  or  upon  condition,  with  a  faving, 
exception,  or  claufe  of  re-entry,  fuch  a  fine  will  not* 
withstanding  be  valid,  upon  the  principle  that  fieri 
non  debuitfed  faftum  valet,  et  fafta  tenent  multa  qu& 
1  a  Rep.  12$.  fieri  probibentur*  And  Plow  den  has' given  fome  in- 
ow  '  .  fiances  of  fines  levied  on  condition,  which  were  aU 
lowed  to  be  good, 

jlnft.  512.  §4!*  Lands  fituated  in  different  counties  maybe 

J>ycr  227.  . 

contained  in  the  fame  concord,  but  there  muft  be  fe- 
veral  writs  of  covenant. 

§  43.  Formerly  lands  purchafed  of  different  perfons 

were  allowed  to  be  comprifed  in  the  fame  concord, 

and  every  vendor  warranted  againft  himfelf  and  his 
WUfon  47.       jjejrs  onjy^    jjut  by  an  ^fa  Qf  the  \joxft  Chancellor 

Hatton,  reciting,  that  by  thefe  kinds  of  fines  her  mar 
jefty  was  defrauded  of  the  profits  of  her  poft-fines, 
and  of  the  feals  on  writs,   and  the  Chancellor  and . 
other  officers  loll  their  fees*  the  curfitors  are  au« 

thorifed 


Title  XXXV.    Fine.     Cb.  n.  §'4*—  4$.  29 

thorifed  to.ftay  a  writ  where  there  is  more  than  one 
demandant,  and  one  deforciant,  except  coparceners, 
joint-tenants,  and  tenants  in  common.  ,  But  the  cur* 
fitors  will  permit  two  feparate  purchafes  to  be  com* 
prifed  in  one  fine,  on  an  affidavit  that  the  value  of 
both  together  does  not  exceed  two  hundred  pounds. 

5  43.  The  concordia  fado  in  curia  is  the  complete 
fine,  and  therefore,  if  after  the  concord  is  acknow- 
ledged in  court,  one  of  the  cognizors  dies,  ftill  the 
cognizee  may  proceed  with  his  fine  againft  the  fur- 
vi  ving^  cognizor. 

§  44.  Where  two  brothers  acknowledged  the  con-  Ersfield'a 
cord  of  a  fine  before  Lord  Chief  Juftice  Hobart,  and  Hob.  329. 
then  the  elder  brother  died,  feveral  motions  were 
made  for  the  proceeding  and  flaying  of  the  fine  j  but 
the  Chief  Juftice  was  clearly  pf  opinion,  that  the  cog- 
nizee might  proceed  with  his  fine  as  aga'nft  the  fur* 
viving  brother,  and  take  out  his  writ  of  covenant 
accordingly  ;  the  death  of  his  elder  brother  being  no 
impediment,  for  the  acknowledgment  of  each  perfon 
was  good  againft  himfclf,  and  fhould  operate  for  as 
much  as  he  could  pafs. 

§  45.  A  fine  was  flopped  at  the  King's  filver  office  Cotton  *< 
for  want  of  an  affidavit  that  the  parties  were  living,  a  j^raes  *ic* 
year  having  elapfed  fince  the  acknowledgment ;  and 
one  of'  the  cognizors  being  dead,  application  was 
made  to  the  judges  that  he  might  be  ftruck  out,  and 
that  the  fine  might  pafs  as  to  the  other  cognizor. 
This  motion  was  denied,  but  a  rule  was  made  that  the  - 

furviving 
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furviving  cognizor  fhould  fhew  caufe  why  the  fine 
fhould  not  pafs<  generally  as  to  all  the  parties;  and 
upon  affidavit  of  fervice,  the  rule  was  made  abfolute. 

Note.  ,    §  jfi.  The  fourth  part  of  a  fine  is  the  note,  which 

is  an  abflrad  of  the  writ  of  covenant,  and  the  con- 
cord ;  and  is  only  a  docket  taken  by  the  chirographer, 

%  Rep.  39  «.     from  which  he  forms  the  chirograph.    It  is  fometknes 

taken  in  the  old  books  for  the  concord* 

toot  or  Chi-        §  47*  The  fifth  and  laft  part  of  a  fine  is  the  foot, 
Iograp  #  chirograph,  or  indenture,  which  includes  the  whole 

matter,  reciting  the  parties,  day,  year,  and  place,'  and 
before  whom  it  was  acknowledged  or  levied.  Of  this 
there  are  indentures  made  or  ingrofled  at  the  chiro- 
grapher's  office*  and  delivered  to  the  cognizor  and 
cognizee,  beginning  with  thefe  words — Hac  ejljinalis 
concordia,  and  then  reciting  the  whole  proceeding  at 
length  ;  thus  the  fine  is  completely  levied  at  common 
law. 

Co-  Read,  u  §  484  A  fine  is  faid  to  be  ingrofled  when  the  chi- 
rographer makes  out  the  indentures,  and  delivers 
v  them  to  the  parties.  But  it  is  not  abfolqtely  neceflary 
that  a  fine  fhould  be  ingrofled,  provided  it  be  re- 
corded ;  for  Lord  Coke  obferves,  that  a  fine  is  a  per- 
fect record  before  it  is  ingrofled. 

5  49.  A  fine  may  be  ingrofled  at  any  time  after  k 
is  levied. 


Sir. 
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Sir  John  Bronte,  in  33  Hen.  8.  acknowledged  a  fine   SI*  J.ftrome'* 

Cue 

of  certain  lands.  The  King's  filver  was  entered,  and  .  jj^  ^ 
the  cognizance  taken  ;  and  in  29  Eliz.  the  perfon  who  Dy**  *54  ** 
claimed  under  this  fine  came  into  court,  and  prayed 
that  the  fine  might  be  engrofled,  it  appearing  upon 
examination,  that  the  party  to  whom  the  fine  was 
levied  was  feifed  after  the  fine,  and  fuffered  a  common 
recovery  of  the  land,  which  had  been  enjoyed  accord- 
ing to  the  faid  fine  ever  fince.  The  court  ordered  the 
fine  to  be  engrofled. 

§  50.  The  record  of  the  fine  which  remains  in  the    3  ^eon  J$3- 
poffeflion  of  the  chirographer  is  the  principals  recor-    Godb!3iot. 
dum  ;  fo  that  if  there  is  any  difference  between  it  and 
the  record  tfhich  remains  with  the  cujlos  brevium,  that 
which  continues  with  the  chirographer  is  confidered  as 
the  true  record. 

§  51.  The  chirograph  of  a  fine  is  evidence  to  all    GIib.Evid.24. 
perfons,  and  in  all  courts,  of  fuch  fine ;  becaufe  the      "f*    '    f 
chirographer  being  an  officer  appointed  by  the  law  for 
the  purpofe  of  tranfcribing  fines  from  the  record,  his 
copies  muft  be  allowed  to  be  authentic. 

§  52.  There  are  two  petitions  of  the  Commons  in   AH  the  Pro- 
the  rolls  of  Parliament,  4  Hen.  4/ N°  35.  and  5  Hen.  4.    rTnt^mTbc 
N°  28.  dating,  that  many  fines  of  land  remained  in   recorded. 
the  King's  treafury,  and  the  notes  of  fuch   fines  re-   Vol.  3.  495. 
xnaining  in  the  Court  of  Common  Pleas,  had  been  **|"  **7f 
taken  away,  .  and  other  fines  and  notes  of  fines  coun- 
terfeited and  put  in  their  places,  whereby  many  per- 
fons were  diiinherited ;  in  conference  of  which,  a 

7  ilatute 
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ftatute  was  immediately  pafled;  5  Hen.  4.  c.  14.  enafk 
ing,  that  all  the  proceedings  on  fines,  both  previous 
to  and  at  the  acknowledgment  thereof,  fhould  be 
inrolled  of  record  in  the  Court  of  Common  Pleas. 
And  by  the  23  Eliz.  c.  3*  §  1.  &  6.  it  is  ena&ed,  that 
every  writ  of  covenant  and  other  writ,  whereupon 
any  fine  {hall  be  levied,  the  return  thereof,  the  writ 
of  dedimus  potejiatem  made  for  the  knowledging  of 
any  of  the  fame  fines,  the  return  thereof,  the  con- 
cord, note  and  foot  of  every  fuch  fine,  the  proclama- 
tions made  thereupon,  and  the  King's  filver,  may, 
upon  the  requeft  or  ele&ion  of  any  perfon,  be  inrolled 
in  rolls  of  parchment ;  and  that  the  inrolments  of  the 
fame,  or  of  any  part  thereof,  {hall  he  of  as  good 
force  and  validity  in  law,  to  all  intents,  refpe&s,  and 
purpofes,  for  fo  much  of  any  of  them  fo  inrolled,  as 
the  fame,  being  extant  and  remaining,  were  or  ought 
by  law  to  be. 

,  §  53.  The  office  of  the  chirographef  of  fines  was 

burnt  down  in  the  year  1 679,  whereby  feveral  records  of 
fines  which  had  been  levied  in  Trinity  and  Michaelmas 
term  preceding,  were  either  burnt  or  loft.  In  confe* 
quence  of  which  an  ad  was  pafled,  31  Car.  2.  c.  3. 
reciting,  that  the  fines  fo  burnt  or  loft  had  duly  pafled 
all  the  offices ;  fo  that  by  the  records  of  the  King'9 
filicer,  the  notes  of  the  curfitor  who  made  out  the 
writs  of  covenant,  and  the  entries  thereof  at  the  offioe 
of  alienation,  and  by  the  book  of  entries  of  fines 
kept  by  the  chirographer**  deputy,  tsfc.  the  full  con- 
teats  of  all  fuch  fines  would  appear.    But  for  want 

of  the  records  of  the  fines  fo  burnt  or  loft,  purchafec* 

and 
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and  others,  whole  titles  were  fecured  under  the  faid 
fines,  were  in  danger  of  having  the  fame  impeached. 
It  was  therefore  ena&ed,  that  the  (aid  chirographer  or 
his  deputy  fhould,  before  the  end  of  the  next  Trinity 
term,  upon  oath  certify  to  the  Juftices  of  the  Common 
Picas,  a  note  of  all  fuch  fines  entered  into  the  faid 

.book  kept  by  the  faid  deputy,  that  he,  upon  diligent 
fearch,  fhould  find,  were  either  burnt  or  loft,  by  reafon 
of  the  faid  fire  ;  which  certificate  fhould  be  in  parch- 
ment, fairly  written,  and  a  copy  thereof  fet  up  in  Weft* 
min/ter-Hallj  &c.  and  that  any  time  within  three  years, 
the  Chief  Juftice  of  the  faid  Court  of  Common  Pleas, 
together  with  any  one  or  more  of  the  Juftices  of  the 

.  laid  court,  fhould  have  power  to  fend  for  any  officer's 
books,  records,  &c.  and  upon  full  examination  of  any 
fuch  fine,  the  records  whereof  were  burnt  or  loft,  fhould 
direft  the  faid  chirographer  or  his  deputy  to  newengrofe 
the  note  and  foot  of  fuch  fine  without  fee,  and  to  - 
carry  the  fame  before  the  faid  Chief  Juftice,  and  fuch 
other  of  the  faid  juftices  as  (hall  have  taken  the  exa- 
mination concerning  the  burning  01*  lofs  of  fuch  fine, 
who  are  required  to  ffcbfcribe  their  names  at  the  bot- 
tom of  the  faid  note  and  foot ;  and  every  fuch  fine 
whereof  the  record  fhould  be  fo  new-engrdffed,  fhould 
be  of  the  fame  force  and  effeft,  as  if  it  bad  ftill  re* 
mained  upon  record  unconfumed  or  not  loft. 

$  54*  It  is  a  principle  of  the  fomtnon  law,  that  the  No  Avei* 

evidence  of  a  record  is  of  fo  high  and  certain  a  nature,  JJ^hfnn  * 

that  its  authenticity  is  never  permitted  to  be  called  in  graph. 

qweition ;  lb  that  no  averment  can  be  made  againltany  pyer  89^ 
,  fad  which  is  once  upon  record ;  and,  therefore,  whdn 

Vofc.  V«  D  the 
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the  Foot,  or  cbirograpbum  of  a  fine  is  recorded,  no 
averment  can  be  made  as  to  the  caption  or  time  6f  its 
acknowledgment,  butitmuftbe  confidered  as  a, fine 
of  that  teirm  in  which  it  is  recorded. 

Uoyd  v.  *Vif.       5  S5*  Upon  a  trial  at  bar,  in  eje&ment,  it  appeared, 
i¥rown  379!  tftat  Nathaniel  Lord  Vifcount  Say  and  Sele  bang  te- 

S*^:  34*  •       hant  iii  ftail  of  the  premifes  in  queftion,  with  remain- 
10  Med.  40.  r  * . 

Bro.  Pari      derbver;  levied  a  fine  in  OfloBer  1701,  and,  in  Mn 
'**  chaelmas  term  following,  fuffered  a  recovery :  and  to 

prove  this,  the  chirograph  of  a  fine  was  produced,  im- 
porting, that  Nathaniel  Vifcount  Say  and  Sele  levied 
that  fine  on  the  23d  otOftober  1701 ;  and  the  exem- 
plification of  a  common  recovery  was  alio  produced,' 
which  appeared  to  have  been  fuffered  on  the  1 8th  of 
November  ij ox.  The  queftion  was,  whether  the  cog- 
nizee  of  the  fine  had  the  freehold  in  him  when  the 
recovery  was  fuffered  ? 

It  was  infifted  by  the  plaintiff's  counfel  that  he  had 
<  not ;  for  that  the  fine  given  in  evidence  to  make  him 
fo,  was  not  in  fa&  acknowledged,  until  the  2d  of 
March  1701,  which  was  four  months  after  the  recO- 
very  was  fuffered }  and,  to  fupport  this  fad,  they 
offered  to  produce  and  prove,  ift,  The  record  of  the 
recognizance,  or  acknowledgment  of  the  fine,  under 
the  hand  of  the  Lord  Chief  Juftice  Trevor^  whereby 
it  appeared,  that  the  acknowledgment  thereof  was 
made  and  taken  before  the  faid  Lord  Chief  Juftice  on 
the  2d  day  of  March  1701,  and  hot  before,  idly, 
That  the  acknowledgment  of  the  fine  was  the  very 
true  acknowledgment  or  recognizance  of  the  concord 
*  upoq 


Upon  which  the  fine  given  in  evidence  paffed,  and  upofr 
WhicB  the  chirograph  of  that  fine  was  made  and  en* 
grofled*  And,  3<lly,  They  offered  to  produce  the  files 
of  the  Court  of  Common  Pleas  of  the  acknowledge 
ment  of  all  fines  in  Michaelmas  term  17019  whereby  it 
would  appear  that  LonTSoy  and  Sek  did  not  acknoww 
ledge  any  fine  whatfocver,  of  or  in  that  term  at  any 
time  before  the  differing  the  common  recovery.  But 
the  Court  of  Queen's  Bench  refufed  to  admit  any  of 
the  matters  offered  againft  the  fine  to  be  given  in  evi- 
dence, being  of  opinion,  that  no  proof  of  evidence  of 
the  time  of  the  acknowledgment  of  a  fine  ought  to  be 
admitted,  contrary  to,  or  againft  the  chirograph  there* 
of ;  and  that  the  record,  which  is  the  chirograph  of 
the  fine,  cannot  be  falfified  until  it  is  vacated  or  * 
reverfecL 

From  this  judgment,  a  writ  of  error  was  brought  Jn 
the  Houfe  of  Lords ;  and  one  of  the  errors  affigned 
was,  becaufe  the  records  and  matters  offered  to  be 
given  in  evidence,  were  not  admitted  or  allowed  by 
•  the  court  to  be  given  in  evidence  to  prove  the  true 
.time  of  acknowledging  the  fine.  In  fupport  of  which, 
it  was  infilled,  that  as  the  fine  was  not  in  fad  acknow- 
ledged until  the  ad  of  March,  it  could  not  transfer  the 
freehold  of  the  lands  to  the  tenant  to  the  pracipe  three 
months  before  the  time  of  that  acknowledgment ;  and 
that  the  plaintiff  was  admitted  to  the  proof  of  this  fad, 
by  the  ftatute  23  £//«#  c.  3*  f.  5.,  which  dire&s,  that 
the  time  of  the  acknowledgment  {hall  be  certified  by 
thofe  who  take  fuch  acknowledgment ;  for,  if  a  man 
cannot  give  in  evidence  the  time  of  acknowledging  a 

J)  2  fine, 


& 
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fine,  in  order  t  o  avoid  deceit  impofed  upon  him  by 
that  fine,  this  flatutc  would  anfwer  no  purpofe. 


Vide  infra, 
ch*  14. 


On  the  other  fide,  it  was  contended,  that  the  cap** 
tion  of  the  fine  ought  not  to  be  admitted  againft  the 
record  or  indenture  of  the  fine j  for  it  would  fhake  all 
family  fettlements,  and  introduce  the  greateft  uncer- 
tainty and  confufion  in  all  conveyances  by  fines,  upon 
which  the  mod  considerable  eftates  in  the.  kingdom 
depended ;  and  that  an  attempt  to  fet  afide  a  fine  upon 
evidence  was  never  before  made.  That,  in  the  inden- 
tures of  all  fines,  the  concord  is  recorded  to  be  made 
.in  court ;  whereas  the  captions  of  the  acknowledg- 
ments of  all  fines  (except  a  very  few)  are  taken  out  of 
-  court,  either  before  the  Lord  Chief  Juftice  of  the  Com- 
mon Pleas,  or  commiffioners  in  the  country;  and 
upon  a  writ  of  error,  no  error  can  be  afligned  in  the 
caption  varying  from  the  record,  as  that  would  be  an 
error  contrary  to  the  record :  but  if,  in  the  prefent 
cafe,  the  fine  was  irregular,  the  proper  method  was  ta 
apply  to  the  Court  of  Common  Pl$as  where  the  fame 
was  levied,  and  not  attempt,  in  a  fummary  way,  to 
invalidate  it  by  evidence  in  ejedment.  The  judgment 
was  affirmed. 


Of  Motions 
to  prevent 
Fines  from 
being  com- 
pleted. 


Wijfon  96. 


§  56.  Applications  are  fometimes  made  to  the  Court 
of  Common  Pleas  to  prevent  fines  from  being  com. 
pleted,  on  a  fuggeftion,  that  the  parties  are  difabled 
by  law  from  levying  fuch  fines. 

By  a  rule  of  court  made  Hil.  28.  and  1$  Car.  2.,  all 
perfons  making  any  complaint  againft  fines  acknow- 
ledged 
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kdged  by  infants,  feme-coverts,  without  the  confent  of 
their  bufbands,  or  perfons  of  rum  fane  memorie,  or 
otherwife  difabled.  by  law  to  acknowledge  the  fame, 
or  by  any  perfon  in  the  name  of  another,  or  by  the 
like  deceit,  and  obtaining  rules  for  the  flaying  of  fuch 
fines,  (hall,  from  term  to  term,  fo  long  as  they  fhall 
exped  benefit  or  obfervance  of  fuch  rules,  enter  and 
continue  the  fame  rule  for  that  term,  or  leave  copies 
thereof  with  the  cuftos  brevium,  clerk  of  the  king's 
filver,  and  chirographer,  that  the  lame  may  thereby 
be  t&e  better  taken  notice  of ;  or,  in  default  thereof, 
the  laid  officers,  or  any  of  them,  fhall  not  ftand  far* 
tber  obliged  thereby. 

And  all  perfons  concerned  in  the  obtaining  or  pro* 
fecuting  fuch  rules  for  the  flaying  of  fuch  fines  fo  le- 
vied as  aforefaid,  their  attornies  and  clerks,  are  thereby 
enjoined  every  term,  to  fearch  and  fee  the  books  and 
entries  of  fines  with  the  clerk  of  the  king's  filver,  or 
pther  officer,  where  entries  are  kept  for  that  purpofe, 

5  57.  By  a  rule  of  court  made  Pafcb.  49  Can  2., 
jill  manner  of  caveats  and  orders  for  the  flopping  any 
fines  fhall  be  renewed  every  term,  and  copies  thereof 
left  with  the  clerk  of  the  king's  filver,  for  which  he  is 
to  demand  only  his  antient  fee  of  3  s.  4  d.  the  term  ; 
and  in  default  thereof,  all  caveats  that  fhall  not  be  fo 
renewed,  (hall  lofe  their  force  and  be  void*  > 

$  58,  When  fines  became  a  general  mode  of  affurancfl,  of  the  Pro.1 
it  became  neceflary  to  render  the  levying  of  them  a  mat-  damaUoni' 
far  of  the  moftpublic  notoriety,  on  account  of  thofewhofe 

D  3  rights 
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rights  might  be  barred  by  not  making  their  claim  in 
due  time*  For  this  puipofe,  it  was  ona&ed  try  the 
2 7  Edw,  it  c.  r.,  that  the  Holes  of  all  fines  ftould,  in 
future,  be  openly  read  in  the  Court  of  Common  Fleas 
at  two  certain  days  in  one  week,  and  that,  during 
fuch  reading,  all  pleas  fliould  ce&fe. 

S  59*  By  the  ftatutc  4  Hen.  7.  c#  24.  f.  1,  it  is  en* 
»£ted,  «  That  after  engroffing  of  every  fine,  it  (hall  be 
a  read  and  proclaimed  in  open  court  the  fame  term, 
w  and  in  three  terms  then  next  following  the  fame  en* 
*'  grafting,  in  the  fame  court,  at  four  feveral  days  in 
*'  each  term,  and,  in  the  fame  time  that  it  is  fo  read, 
*c  all  pleas  to  ceafc.J 


tt  _n  _i j.A  _A_r_  9» 


Since  the  making  of  this  ad,  the  proclamations  are 
indorfed  on  the  foot  of  the  fine,  and  are  confidered  as 
maitm  of  record. 

flowd.  371/        $  6of  By  the  words  of  the  ftatutc  4  Hen.  7.,  if  one 

of  the  three  terms  immediately  fubfequent  to  that  in 
which  a  fine  was  levied,  was  adjourned,  the  proclama- 
tions would  have  been  ineffe&ual,  and  this  defeft  could 
not  have  been  fupplied  in  the  next  term ;  to  remedy 
which,  a  ftatute  was  patted  1  Mary,  cf  7.  f«  2.  enad* 
Ing,  "  That  all  fines,  whereupon  the  proclamations 
**  {hould  not,  by  reafon  of  the  adjournment  of  any 
«  term  by  writ,  be  duly  made,  fliould  be  of  as  good 
"  force,  effe&,  and  ftrength,  to  all  intents  and  pur- 
*t  pofes,  ^  if  the  term  had  not  been  adjourned.'1- 

it 
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It  lias  been  determined  by  all  the  judges,  that  even  ty*  >8*  * 
an  adjournment  of  part  of  a  term  was  provided  for  by 
this  aft,  becaufe  it  was  a  favourable  law,  and  to  be 
tonftreed  by  equity. 


§  61.  By  the  31  Efiz.  c  2.  it  is  ensured*  tl»t  all 
fines  fhall  be  proclaimed  only  four  times,  that  is  to 
lay,  once  in  the  term  wherein  they  are  engroflfed,  and 
once  in  every  of  the  three  terms  holden  next  after  the 
fame  engroffing;  and  that  every  fine  proclaimed  as 
aforefaid,  fhall  be  of  as  great  force  and  eficQt  in  law,  tp 
all  intents  and  purpofes,  as  if  the  lame  had  been  fi*» 
teen  times  proclaimed* 

§  62.  Since  the  ftatute  of  4  Hen.  7.  fines  have  been  jJ*«P-  •$*• 
diilinguiihed  into  fines  at  common  law,  and  fines  with   HodJfon,  ** 
proclamations :  it  is  in  the  election  of  every  perfon  who  ^0#^El* 
levies  a  fine,  to  have  it  proclaimed  in  the  ufual  manner, 
or  not.    And  if  the  cognizee  dies  before  the  procla- 
mations are  made,  his  heirs  may  caufe  (he  .fine  to  be 
.proclaimed, 

$  63.  The  ftatute  directs,  that  the  proclamations   **»*  ▼. 
Should  be  made  not  only  during  term,  but  alfo  in  court,  piowd.  26c ; 
df  the  time  when  the  judges  are  fitting:  fo  that,  if  the   Dycr  lSl * 
proclamations  happen  to  be  made  either  before  the  be- 
ginning or  after  the  end  of  term,  or  on  a  Sunday  or 
other  feftival  day  on  which  the  court  does  not  fit,  be- 
jjhg  dies  no*  juridicusy  the  proclamations  will  be  all 
JirokL    And,  although  the  proclamation^    ihould  be 
-made  on  days  vrhich  were  dies  juridici,  yet,  if  the  con* 
^  D4  traiy 
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trary  appears  on  record,  the  proclamations  arc  void, 
as  no  averment  can  be  admitted  againfl  the  record* 

§  64.  An  error  in  the  proclamations  would  notf 
however,  deftroy  the  validity  of  the  fine,  for  it  would 
ftill  enure  as  a  fine  at  common  law  ;  becaufe  the  fine, 
taken  feparately,  is  one  perfeft  matter  of  record,  before 
the  proclamations  are  made,  which  binds  the  parties 
and  the  right  of  the  land,  and  the  proclamations  are 
diflind  and  different  from  the  fine,  they  and  the  fine 
being  feveral  matters  of  record ;  for  which  reafon, 
error  in  the  one  is  not  error  in  the  other.  But  if  the 
fine  is  erroneous,  the  proclamations  are  then  void,  be* 
caufe  the  fine  is  the  principal,  and  fublatojubjeflo  tollitup 
ejus  accident. 

§  6$.  If  the  proclamations  on  a  fine  be  certified  in 
a  certiorari  by  the  cujlos  brevium,  and  it  appears  by  the 
certificate  that  two  of  the  proclamations  were  made  in 
one  day,  a  new  certiorari  may  be  deeded  to  the  ch|« 
rographer,  and  if  he  certifies  that  the  proclamations 
were  well  and  duly  made,  the  court  will  dired  the 
proclamations  in  the  office  of  the  cujlos  brevium  to  be 
amended  according  to  the  proclamations  in  the  chiro* 
grapher -s  office,  becaufe  the  chirographer  makes  the 
proclamations,  and  is  the  principal  officer  as  to  them : 
said  the  cujics  brevium  has  only  an  abftraft  of  them, 


Gflb.  Evid.  S  66*  When  a  fine  with  proclamations  is  given  in 

35.  BullcrN.  evidence,  the  proclamations  muft  be  examined  by  the 

roll,  becaufe  the  chirographer  is  not  appointed,  by  the 

ftatuft 
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ftatute  to  copy  the  proclamation*,  as  he  is  to  copy  the 
concord. 

§  67.  By  the  23  Eliz.  c.  3.  f.  6.  it  is  ena&ed,  that 
the  chirographer  (hall,  every  term,  write  out  a  table 
of  the  fines  levied  in  each  county  in  that  term,  and 
ftall  affix  it  in  fome  open  part  of  the  Court  of  Com* 
mon  Pleas  all  the  next  term ;  and  (hall  alfo  deliver 
the  contents  of  each  table  to  the  Sheriff  of  each  county, 
who  (hall  at  the  next  alfifes  fix  the  lame  in  fome  open 
part  of  the  court. 

5  68.  It  was  formerly  a  praSice,  for  one  perfon  to   Felony  for 

acknowledge  a  fine  in  the  name  of  another ;  and,  in   acknowledge 

fuch  cafes,  the  Court  of  Star  Chamber,  within  whofe   *  Fin€  *■  th* 

7  Najncofaa* 

jurifdiftion  frauds  of  this  kind  were  confidered,  could  other. 
only  punifli  the  offender  by  imprifonment.  But  by  the 
ftatute  21  Jac.  1.  c.  26.  it  is  enaded,  that  all  and  every 
perfon  and  perfons  who  (hall  acknowledge  any  fine  in 
the  name  of  any  other  perfon,  not  privy  or  confenting 
to  the  fame,  and  (hall  be  lawfully  convi&ed  thereof, 
frail  fuffer  death  without  benefit  of  clergy, 

§  69.  With  refpeft  to  the  time  when  a  fine  is  At  what 
completed.  Lord  Coke>  in  his  Comment  on  the  Sta-  J^^et?! 
tute  De  Mo  do  Levandi  Fines ,  fays,  "  A  fine  is  faid  to   a  loft,  517. 
ic  be  levied  when  the  writ  of  covenant  is  returned, 
*'  and  the  concord  and  the  king's  filver  duly  entered ; 
"  this  maketh  the  land  to  pafs ;  and  from  this  fhall 
*4  the  year  and  day  be  accounted,  albeit  the  fine  be 
H  engrofled  afterwards,'* 


The  modem  method,  of  levying  a  .fine  by  firffc  ac« 
knowledging  the  concord,  then  fulng  out  an  original 
writ,  and  paying  the  king's  filver,  has  given  rife  to  a  dif- 
ferent mode  of   expreffing  -  the   rule  laid  dQwn  by 

• 

Lord  Coke ;  for  a  fine  ig  now  faid  to  be  copiplf ted 
upon  the  entry  of  the  king's  filver,  (provided  it  yvas 
previoufly  acknowledged) j  ,and  if  any  of  the  cogni- 
sors  die  before  the  remaining  part$  of  the  fine  are  per* 
fe&ed,  Hill  the  fine  will  be  valid, 

§  70,  This  principle  has  fo  far  prevailed,  that  the 
court  will  not  prevent  a  fine  from  being  completed 
titer  the  kind's  filver  is  paid*  if  the  parties  are  alive. 

* 

feity*sCafr.        A  motion  was  made  .to  flay  the  palling  of  a  fine, 
»  Fxecm.  78.    ^^^  ^^s  acknowledged  by  an  infant  of  1 3  years  old } 

jthe  court  faid,  as  the  king's  filver  was  paid,  it  wjk 
,gone  too  far.  But  they  affigned  the,  ip&nt  a  guardian, 
who  had  inftru&ions  to  bring  a  vrit  of  error  to  .re- 
verie it. 

•  • 

$71*  In  confequencc  of  the  rule  of  court  already 

•  •  • 

dated,  by  which  it  is  dire&ed,  that  the  writ  of  cove- ' 
jiant  Jhall  in  future  be  fued  out  before  the  concord  is 
acknowledged,  it  may  now  be  laid  down,  that  a  fine 
is  completed  when  the  concord  is  duly  acknowledged* 


operate. 


When  a  Fine       $  7&«  Although  it  muft  be  very  material,  in  many 
^^eto        inftances,  to  fix  the  precifectfoe  when  a  fine  begins  to 

operate,  yet  it  is  a  fubje^  refpe&ing  which  very  little 
is  to  be  found  in  the  writers  o&  law.    But  if  we  reafon 

by 
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hy  analogy  from  the  nature  and  efie&s  of  other  judg- 
ments, ire  ihali  be  able  to  afcertain  this  point* 

Hie  time  when  a  fine  is  acknowledged,  is  perfe&ly 
immaterial  in  this  refpeS j  for  we  h?ye  already  feea 
an  inftance,  where  it  was  determined,  that  a  fine  be-  Ante  f.  $;. 
gan  to  operate  \n  Michaelmas  term,  although  it  was  not 
-acknowledged  until  four  months  after.    . 

S  73-  Tta  term  ** l*3**  *8  coafidered  to  many  pus-  CroS^x.iot; 
*fx>fes  as  but  one  day ;  and  if  a  judgment  be  given  at 
any  time  during  the  term,  it  relates  to  the  firft  day  of 
that  term,  and  is  confidered,  in  law,  as  having  been 
given  on  that  day ;  and  the  firft  day  of  term  is  th$ 
x&sndd^y  for  the  quarto  die  pefi  is  Qfily  a  day  of 
igraoc-L  However,  if  a  writ  is  returnable  on  the  fecpftd 
tor  any  oother  rettirn-day  of  the  term,  the  judgment 
*rili  then  relate  to  that  return-day,  for,  until  the 
-return  of  the  writ,  the  judgment  cannot  poffibly  be 
•given* 

» 
$  74.  A  fine  being  confidered  as  a  judgnient,  muft, 

tljkeall  other  judgments,  relate  to  the  firft  day  of  term 

in  which  it  is  recorded,  if  the  writ  of  covenant  .where- 

on  it  is  levied  be  returnable  the  firft  day  of  term,  other- 

^rife  it  muft  relate  to  the  return-day  of  the  writ  of   . . 

covenant ;  for,  in  levying  a  fine,  there  is  no  continu- 

•eoee  of  procefs  to  retard  the  relation*  &  the  licentki 

«  •  • 

e.ncordundiu  fiippofed  to  be  obtained  on  the  return  of 
the  writ  of  covenant,  *&d  .the  concord  immediately 
acknowledged. 

S  75-  ** 
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$  75.  In  fupport  of  this  propofitioo,  I  (hall  tra&* 
fcribe  a  cafe  imported  by  Jenkins,  of  which,  I  prefume, 
the  authority  will  not  be  difputed,  although  the  re- 
porter has  not  mentioned  when,  or  by  what  court,  it 
was  determined. 


Jade.  *  jo.  «  A.  covenants  with  B.  to  levy  a  fine  OS.  Micbaelis 

"  1  Car.  A.  acknowledges  a  ftatute  to  C.  8  th  Odober 
u  lame  year.  The  fine  is  levied  according  to  the  co- 
«  Tenant,  and  the  conufance  taken  the  1 2th  Odober 
"  aforefaid.  This  conufee  (hall  avoid  laid  ftatute  by 
"  relation  to  the  day  of  the  effoin,  which  was  before 
«  the  fiiid  8th  day  of  Odober." 


V0I3.P.170,       $  76.  In  a  note  of  Mr.  Peere \  Williams,  it  is 

that  if  A.  devifes  land  and  levies  a  fine,  and  the  caption 
and  deed  of  ufes  are  before  the  will,  but  the  writ  of 
covenant  is  returnable  after  the  will,  this  feems  a  re- 
vocation ;  becaufe  a  fine  operates  as  fuch  from  the  re- 
turn of  the  writ  of  covenant,  and  not  from  the  cap- 
tion j  and  yet  (fays  the  reporter)  this  is  a  hard  cafe, 
fince  by  the  caption  the  party  conufor  does  all  his  part, 
and  the  reft  is  only  the  ad  of  the  clerk  or  his  attorney, 
without  any  particular  inftru&ions  from  the  party. 

l  Burr.  7x1.        Thefe  pafTages,  and  the  conclufions  drawn  from  the 

rules  by  which  all  other  judgments  are  conftrued,  feem 
fully  to  prove,  that  a  fine,  whether  it  be  acknowledged 
before  or  after  the  original  writ  on  which  it  is  levied  js 
fued  put,  will  begiA  to  operate  from  th$  r$tunwiay  pf 
fuch  original  writ. 


** 


(    45'  ) 


tlTLE  XXXV. 


F  I   N  E. 


CHAP.  III. 
Of  the  fever al  Sorts  of  Fines. 


$  x.  Fines  emoted,  and  executory. 
9.  fines   fur    Cognizance    de 
Droit  come  ceo%  tffc. 
1 7.  Fines  fur  Cognizance  de  Droit 
UmtuM. 


$21.  Fines  for  Concejftt. 
22.  Fines  fur  Done  Grant  and 
Render. 


Se&ion  1. 


WHENEVER  a  judgment  is  obtained,  whether  in   Fines  exe- 
cutcd  and 

an  adverfary  or  an  amicable  fuit,  the  next  ftep  executory. 
is,  to  procure  the  execution  of  it,  by  obtaining  the 
a&ual  pofleffion  of  the  thing  recovered :  and,  for  this 
purpofe,  the  law  has  provided,  that  in  all  real  aftions, 
the  perfon  who  recovers,  fhall  have  a  writ  of  habere 
facias  feifinam,  directed  to  the  Iheriff  of  the  county  in 
which  the  lands  are  fituated,  commanding  him  to  de- 
liver the  pofleffion  according  to  the  judgment. 


Fines  having  at  all  times  been  confidered  as  judg-  Ante  c  4% 
ments  in  adverfary  fuits,  a  writ  of  habere  facias  feijinam 
always  iflfued  to  put  the  party  in  pofleffion  who  ac- 
quired the  lands  by  a  fine.  When  fines  became  common 
aflurances,  the  purchafer,  in  order  to  avoid  the  trouble 
and  expence  of  fuing  out  a  writ  of  pofleffion,  had,  in  fome 
in/lances,  livery  of  feifin  given  him  in  the  country, 

and, 
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and,  for  his  further  aflurance,'  obliged  the  vendor  to 
covenant  that  he  would  levy  a  fine  to  him  ;  but  as  the 
purchafer  was  already  in  pofleffion,  no  writ  of  baberi 
facias  feifinam  was  deemed  neceffary* 

Co.  Read.  2.  $  2.  This  praftice  gave  rife  to  the  diftin&ion  be- 
tween fines,  executed  and  fines  executory.  A  fine  exe- 
cuted immediately  transferred  the  pofleflion  from  the 
cognizor  to  the  cognizee,  who  might  therefore  enter 
on  the  lands  which  had  been  conveyed  to  him  by  tht 
fine,  as  foon  as  it  was  levied. 

A  fine  executory  did  not,  of  its  own  force,  give 
immediate  pofleflion  in  law  to  the  cognizee,  as  he  could 
not  immediately  enter  on  the  lands  ;  but  it  was  necef- 
fary  that  he  fhould  fue  out  a  writ  of  habere  facias  feifi- 
nam9  in  order  to  gain  pofleffion  of  that  which  he  had 

* 

acquired  by  the  fine. 


1  Inft.  320%       $  3.  The  cognizee  of  a  fine  could  not  diftram.be* 
*^'    °  *      fore  entry,  becaufe  an  avowry  came  in  lieu  of  an  ac- 
tion, to  which  privity  was  requifite ;  for  the  fame  reafon, 
he  could  not  have  an  a&ion  of  wafte,  a  writ  of  entry 
ad  cotntnunem  legem  in  confimili  cafu,  or  in  cafu  provifo. 

6Hb.  Ten.      But  the  cognizee  might  take  thofe  things  which  the 
lQZm  lord  might  feize  or  enter  upon,  without  bringing  any 

a£kion,  as  a  heriot,  laftds  fallen  by  efcheat,  or  might 
enter  for  an  alienation  of  a  tenant  for  life. 

» 

2  Inft.  469.         §  4.  Where  the  cognizee  of  a%  fine  executory  had 

fuffered  a  year  and  a  day  to  elapfe.frora  the  time  when 

the  fine  was  levied,  without  fuing  out  a  writ  of  baber* 

*  facias 


facias  feifina*,  he  mull  then  have  fued  oat  a  writ  of 
fare  facias  1  which  Blight  alfo  be  fued  out  by  the  heir 
of  the  cognizee. 

$  5.  By  this  writ,  the  (heriff  was  commanded  to 
Warn  the  terre-tenants  to  appear  and  fhew  caufe,  if  they 
could,  why  the  cognizee  of  the  fine,  or  his  heirs, 
fhould  not  hive  execution  of  the  fine.  And  if  at  the 
return  of  ihcfcire  facias  the  terre-tenants  did  not  fhew 
fome  caufe  to  the  contrary,  the  plaintiff  or  cognizee 
^became  entitled  of  courfe  to  a  writ  of  habere  facias 
feifinam. 

$  6.  If  the  party  to  whom  the  eftate  was  limited  by   Stop.  Tou.  4. 
a  fine  executory  was  in  poffeffion  at  the  tirite  when  fuch 
a  fine  was  levied,  he  need  not  have  fuqd  out  a  writ  of 
habere  facias  feifinam  ;  for,  in  that  cafe,  the  fine  would 
enure  by  way  of  extinguifhment. 

$  7.  If  a  fine  executory  was  levied  of  a  reversion   t  Rcp.  97  a. 
depending  on  an  eftate  for  life,  or  years,  or  of  a  feig- 
nory,  or  any  thing  which  lay  in  grant,  they  would  pafs 
immediately,  becaufe  it  would  be  impoffible  to  give 
actual  poffeffion  of  them. 

§  8.  Since  the  ftatute  of  ufes  27  Hen.  8.  "writs  of  b^^  aj0f 
poffeffion  are  never  fued  out  where  fines  are  levied  to   £!£ot  ^g 
ufes,  for  the  ftatute  executing  the  poffeffion  to  the  ufe, 
the  cognizee  is  immediately  in  poffeffion  without  at- 
tornment ;  and  by  the  4th  and  5th  Ann,  c.  1 6.  attorn- 
ment after  a  fine  is  become  unneceffary,  fo  that  *  writs 

of  poffeffion  are  now  totally  difufed. 

Fines 


?* 
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2  Comm.  35*.       Fines  are  again  divided  into  four  forts;  lft,  Fines 

fur  cognizance  de  droit  come  ceo9  bfc.  2d,  Fines  fur  cog- 
nizance  de  droit  tantum.  3d,  Fines  fur  conceit 4  4th, 
Fines  fur  done  grant  et  render. 

Fines  fur  §  £.  A  fine  Jiir  cognizance  de  droit  come  ceo  qu'il  a  de 

dc°Erolt  come  fon  ^one  *s  *e  ^e^  an(*  &reft  kind  of  fine  ;  for  the  de- 
c*o,  fee.  forciant,  in  order  te  keep  his  fuppofed  covenant  with 

the  plaintiff,  of  conveying  him  the  lands  in  queftion, 
and  at  the  fame  time  to  avoid  the  formality  of  an  a&ual 
feoffment,  with  livery  of  feifin,  acknowledges  in  court 
a  former  feoffment  or  gift  in  poffeflion,  to  have  been 
made  by  him  to  the  plaintiff j  fo  that  it  is  rather  an 
acknowledgment  of  a  former  conveyance  than  a  con- 
veyance originally  made ;  for  the  deforciant  acknow- 
ledges, cognofcit9  the  right  to  be  in  the  plaintiff,  or 
cognizee,  as  that  which  he  had  de  fone  done,  of  the 
proper  gifteof  himfelf,  the  cognizor. 

1  Lift.  50  £.  S  IO*  This  fpecies  of  fine  has  been  called  a  feoff- 

1  Saik.  339.     ment  0f  rccord  •  but  this  expreffion  is  by  no  means 

3  Atk.  141.  7  f  7 

accurate ;  for  there  are  cafes  in  which  a  feoffment  has 
a  more  extenfive  operation  than  a  fine ;  and,  therefore, 
Sir  William  Black/lone  has  juftly  obferved,  that  it  might, 
with  more  accuracy  be  called  an  acknowledgment  of  a 
feoffment  on  record. 

§  1 1.  The  form  of  this  fine  is ;  "  And  the  agree- 
"  ment  is  fuch,  to  wit,  that  the  aforefaid  A.  hath  ac- 
"  knowledged  the  aforefaid  manor,  &c.  to  be  the  right 
*  of  him  the  faid  C.  as  that  which  the  faid  C.  hath  of 
"  the  gift  of  the  aforefaid  A.t  and  that  he  hath  remifetf 

7  u  and 


1 

*'  '  i 


*«  ^j  quit-claimed  from  him  the  laid  ^f.  aoi  his  heir* 
•*  to  the  aforefaid  C  and  his  heirs  for  cvar.w         * 


5  12.  This  fpecies  of  fine  is  executed,  and  therefore  Co.  Read,  * 
gives  the  cognizee  immediate  poifcllion  of  the  land* 

§  13.  It  alio  paffes  an  eftate  in  feevfimplc  without  iid!.^  - 
the  word  £*/>/  ;  for  when  the  cogpisor  acknowledges 
the  lands  to  be  the  right  of  the  cognizee,  it  would  be 
repugnant  and  contradi&ory  to  his  own  acknowledge 
meat  to  claim  any  *ft?te  in  the  lands  in  remainder  or 
reverfjon.  Befides  in  every  judgment  a  fee-fimple  was 
recovered,  and  the  cognizance  pr  acknowledgment  of 
the  concord  coining  in  the  place  of  a  judgment,  muft 
the  fame  effed* 


§  14.  But  if  the  concord  is  qualified  by  the  expref*  x  Salk.  340* 
words  of  the  parties,  as  if  the  lands  are  limited  to  the 
cognizee  for  life,  or  to  the  cognizee  and  the  heirs  of 
his  body,  the  fine  will  then  only  pafis  an  eftate  for  life, 
qr  an  eftate  in  tail ;  for  k  would  be  ahfurd  that  a 
greater  eftate  fhould  pafs  than  that  which  die  parlies 
themfelves  have  limited ;  and  the  .preceding  donation 
or  feoffment  which  is  acknowledged  in  the  fine,  may 
as  welt  be  fuppofed  to  have  been  for  life,  or  in  tail',  af 
tn  fee* 

$  1 5.  A  rent  cannot  be  referved  on  a  fine  fur  cog*  jr0#  ^j,#  jjt# 
etkumce  de  droit  come  ceo,  or  on  any  other  fine  which  is   *ine  **•  3°* 
executed j  becaufe,  as  the  cognizance  fuppofes  a  pre- 
ceding gift,  the  cognizor  cannot  referve  to  himfelf  any 
slung  out  of  land*,  whereof  he  has  already  conveyed 

Ifou  V.  E  away 
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away  the  abfolute  property;  fo  that  the  reddendum 
comes  too  late,  when  a  precedent  abfolute  gift  without 
any  fuch  refervation  is  before  acknowledged.     , 

Roll.  Ab.  §  1 6.  But  if  an  eftate  for  life  only  be  conveyed  by 

^ltJinc '   '  the  fine,  the  cognizor  may  then  referve  a  rent  with  a 

claufe  of  diftrefs  j  becaufe  not  having  acknowledged 
the  entire  and  abfolute  property  to  be  in  the  cog- 
nizee,  it  is  not  repugnant  to  referve  a  rent  out  of  it. 

Fines  fur  Cog-  §  '  7*  A  fait  fur  cognizance  de  droit  tantum,  or  upon 
wzancc  de  acknowledgment  of  the  right  only,  without  the  cir- 
tum.  cumftance  of  a  preceding  gift  by  the  cognizor.     This 

fpecies  of  fine  is  generally  ufed  to  pafs  a  reverfionary 
intereft,  which  is  in  the  cognizor  ;  for  of  fuch  rever- 
fions  there  can  be  no  feoffment  or  donation  with  livery 
fuppofed,  as  the  freehold  and  pofleffion  during  the  par- 
ticular eftate  is  veiled  in  a  third  perfon. 

m 

Co.  Read.  3. .      This  fine  may  alfo  be  ufed  by  a  tenant  for  life,  in 

order  to  make  a  furrender  of  his  life  eftate  to  the  per- 
fon in  remainder  or  reverfion j  and  it  is  then  called  a 
fine  upon  furrender* 

;  §  1 8.  The  fonh  of  it  is ;  cc  And  the  agreement  is 
"  fuch,  to  wit,  that  the  aforefaid  A.  hath  acknow- 
"  ledged  the  aforefaid  tenements,  &V.  to  be  the  right 
"  of  the  faid  B.,  and  he  hath  granted  for  himfelf  and 
V  his  heirs,  that  the  aforefaid  tenements  which  W.  Rm 
"  and  M.  his  wife  hold  for  the  term  of  the  life  of  the 
"  faid  G.  of  the  inheritance  of  the  faid  A.  on  the  day 
"  on  which  this  agreement  was  made,  and  which, 

"  after 
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**  after  the  deceafe  of  him  the  faid  £,  ought  to  re- 

^c  vert  to  the  faid  A.  and  his  heirs,  fliall,  after  the  de- 

«  ceife  of  the  faid  G.,  entirely  remain  to  the  faid  B.  4 

a  and  his  heirs  for  ever/* 

§  t<j.  This  fine  is  executory,  and  paffes  a  tee-Fimpte  i  Inft.  9 1. 
without  the  word  heirs.  It  feems  to  have  been  the 
mod  ancient  fpecies  of  fine ;  for  the  demandant  was 
obliged  to  follow  the  rules  of  law,  and  fue  but  a  writ 
of  poffeflion ;  but  when  it  became  ufual  to  procure  a 
feoffment  of  the  lands  firft,  a  writ  of  poffeflion  was 
unnecefTary,  which  probably  gave  rife  to  fines  fur  cog± 
nizance  de  droit  come  ceo. 

s 

$  20.  If  ttiere  be  a  tenant  for  life,  remainder  for  Co.  Read.  $* 
life,  and  the  firft  tenant  for  life  levies  a  fine  to  the  per- 
fon  in  remainder,  fur  cognizance  de  droit  tantum,  it  will 
operate  merely  as  a  furrender  of  his  eflate  for  life ;  be* 
caufe,  by  this  fine,  the  tenant  for  life  only  acknow- 
ledges all  the  right  which  he  had  in  the  lands  to  be- 
long to  the  perfon  in  remainder.  But  if,  in  this  cafe, 
the  tenant  for  life  had  levied  a  fine  fur  cognizance  de  Vide  tnfhu 
droit  come  ceo,  Gfr.  it  would  create  a  forfeiture  of  both  *•  "• 
their  eftates,  and  the  perfon  in  reverfion  might  enter 
immediately  j  becaufe  a  fine  far  cognizance  de  droit  cbme 
c£oy  Isft.  is  always  fuppofed  to,  pafg  an  eftate  in  fee- 
fimple,  unlet  the  contrary  is  exprefsly  mentioned; 
whereas  a  fine/^r  cognizance  de  droit  tantum  only  con- 
veys all  the  right  Which  the  cognizor  has*  and  no 
more. 

» 

E  »  §  si.  A  fine 


r- 


Fines  fur 
Conceffit. 
a  Com.  353. 


,A 
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§ ;  2  u  A  fine  for  conceffit  is>  where  the  cpgnibfior,  ia 
order  to  make  an  end  of  dilputes,  though  he  acknow- 
ledges no  precedent  right  or  gift,  grants  to  the  cogni- 
zee  an  eftate  de  novo>  by  way  of  fuppofed  compofition^ 
which  may  be  either  an  eftate  in  fee,  in  tail,  for  life* 
or  even  for  years.  ■ 


The  form  of  this  fine  is  j  w  And  the  agreement  is 
"  fuch,  to  wit,  that  the  afbrefaid  A.  hath  granted  to 
"  the  aforefaid  B.  the  aforefaid  tenements,  &c.  to  hold 
f *  for  6 1  years.''     It  is  executory. 


Fines  fur 
Done  Grant 
&  Render. 
Z  Cqjn.  jS3. 
vF.  - 


§  22.  A  finey«r  done  grant  el  render  is  a  double  fine, 
comprehending  the  finzfur  cognizance  de  droit  come  ceo, 
and  the  fineyir  cbncejit.  It  is  ufed  in  order  to  create 
particular  limitations  of  eftates ;  whereas  the  fine  fitr 
cognizance  de  droit  come  ceo  conveys  nothing  but  an  ab« 
folute  eftate,  either  of  inheritance,  or  at  leaft  of  free- 
hold. 


In  this  fine  the  cognizee,  after  the  right  is  acknow- 
to  be  in  him,  renders  or  grants  back  to  the  cognizor 
fome  other  eftate  in  the  lands. 


.# .  •  .» 


> » 


§  23.  The  form  of  this  fine  is ;  "  And  the  agree* 
"  ment  is  fuch,  to  wit,  that  the  aforefaid  A.  hath  ac- 
*  knowledged  the  aforefaid  tenements  to  be  the  right 
*'  of  him  the  faid  B.  as  thofe  which  the  {aid  B.  hath 
a  of  the  gift  of  the  aforefaid  A.  and  thofe  he  hath 
"  remifed  and  quit-claimed  from  himfelf  the  faid  A« 
*"  and  his  heirs  for  ever,  (warranty  from  the  cognizor) : 
"  and  for  this  acknowledgment,  remife,  quit-claim, 

««  warranty, 
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"  teamnty,  ftie,  and  agreement,  the  faid  B.  hath 
<€  granted  €0  the  faid  A.  the  aforcfaid  tenements,  &fc. 
M  and  this  he  hath  rendered  to  him,  in  the  fame  court 
"  to  hold  the  faid  tenement*,  &c.  to  the  laid  A.  and 
44  the  heirs  ef  his  body." 

§  14.  Ift  a  fine  of  this  fort,  the  render  muft  be  m&de  C<*  Rfcul.  t  i* 
of  the  lands  demanded  in  the  original  writ,  or  of  fome-   x .  l6'# 
thing  iffuing  out  of  thofe  lands.     Thus,  if  the  cogni- 
zance be  made  of  the  manor  of  Dak9  the  cognizee 
cannot  make  a  render  of  the  manor  of  Sdle ;  or  if  the 
cognizance  be  made  of  the  third  part  of  a  manor,  the 
render  Cannot  be  6f  the  whole  manor,  becaufe  the 
coon  tan  only  determine  the  right  of  that  about  which 
the  parties  contended,  and  tfhich  was  demanded  in  the 
original  writ :  but  if  the  cognizor  acknowledges  all  his 
right  in  the  lands  to  be  in  the  cognizee,  and  the  cog- 
Juzce,  in  return,  grants  and  renders  to  the  cognizor 
a  particular  eftate  in  the  lands,  or  a  rent  or  common 
out  of  it,  the  render  is  good,  becaufe  the  ddtermma* 
tion  entirely  refers  to  the  things  in  difpute,  one  party 
taking  the  ultimate  property  in  the  land,  and  the  other 
a  particular  eftate  in  it ;  all  which  is  comprehended  in 
the  original  writ. 

$  25*  It  follows  from  the  fame  principle,  that  the   Co.  Read.  6. 
lands  muft  be  rendered  in  the  firft  iftftance  to  fome 
perfon  named  in  the  original  writ ;  but  an  eftate  may 
be  rendered  to  a  perfon  not  named  in  the  original  writ  _/^ 

by  way  of  remainder,  as  welt  as  m  any  other  kind  of  '  / 

concord*  , ' 

/ 


E  3  .  S  *6*  A  fine  ;/        L 


I 

j 
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§  26.  A  fine  fur  done  grant  Esf  render  is  executed  as 
to  the  firft  part,  and  executory  as  to  the  fecond  ;  for 
if  the  firft  part  was  not  executed,  it  would  be  void, 
as  the  cognizee  can  have  nothing  to  render  to  the  cog- 
nizor  until  he  is  in  poffeffion. 

m 

$licp.Tou*  §  27.  This  fpecies  of  fine  being  generally  ufed  to 

create  particular  limitations  of  eftates,  is  conftrued 
rather  as  a  private  deed  or  conveyance,  than  as  a 
judgment  in  an  adverfary  fuit ;  and  therefore  it  need 
not  have  fuch  a  precife  form  as  other  fines. 

Tey's  Cafc,  §  28.  Hufband  and  wife  levied  a  fine  to  A.  and  A 

5    *p#     *       and  the  heirs  of  A.  of  the  manor  of  Layer  de  la  Hay9 

J^ayer  Britton,  and  feveral  other  manors,  and  a  great 
number  of  acres  of  land,  meadow,  pafture,  SsV.  in 
Layer  de  la  Hay,  Layer  Br  it  ton  y  &c<  and  in  this  fine 
feveral  grants  and  renders  were  made.  In  the  third 
render  the  i$anor$  of  Layer  de  la  Hay,  and  Layer 
.  Brit  ton,  -  et  tenement  a  pradifta  in  Layer  de  la  Hay  and 
Layer  Britton,  were  granted  and  rendered  to  the  huf- 
band and  wife,  and  to  the  heirs  of  the  hufband,  and 
by  the  fourth  render  1 1 5  acres  of  land  in  Layer  BriUm 
ton  were  granted  and  rendered  to  the  wife  in  tail. 

After  the  death  of  the  hufband,  his  brother,  and 
heir  brought  a  writ  of  error,  and  affigned  for  error, 
the  repugnancy  between  the  third  and  fourth  render, 
for,  by  the  third  ren,der  all  the  lands  in  Layer  Britton 
were  granted  to  the  hufband  and  wife,  and  to  the 
heirs  of  the  hufband;  and,  by  the  fourth  render, 
part  of  the  fame  tenements  were  granted  to  the  wife  \\\ 

tail ; 
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tail ;  fo  that  the  fame  lands  were  granted  to  two  dif- 
ferent perfons,  which  was  repugnant  and  erroneous. 
It  was  obferved,  that  a  fine  was  of  the  fame  nature  as 
a  judgment,  and  as  Brafion  fays,  Oportet  ut  res  certa 
deducatur  in  judicium.  But  the  court  refolved,  that 
the  fourth  render,  as  to  that  which  was  contained  in 
the  third  render,  fhould  be  of  the  fame  condition  and 
quality  in  conftru&ion,  as  a  charter  or  other  convey- 
ance between  party  and  party,  and  need  not  have 
fuch  a  precife  form  as  a  writ  or  judgment,  and  there- 
fore that  the  fourth  render  was  good,  and  fhould  inva- 
lidate the  third  tender  as  to  the  115  acres. 

§  29.  If  lands  be  rendered  by  fine  to  a  perfon  and  1  Rep.  156  a. 
his  heirs,  the  lands  are  thereby  immediately  bound ; 
and  although  the  perfon  to  whom  the  render  is  made 
dies  before  execution,  yet  his  heirs  will  have  the 
lands ;  for  the  fine  having  been  levied  in  the  life-time 
of  the  parties,  the  lands  were  fo  bound  by  it,  that  it 
could  not  be  altered* 
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A 


Settion  1. 

FINE  being  a  compofition  of  a  fuit  commenced 
for  the  recovery  of  real  property,  it  might  origi- 
nally have  been  levied  in  any  court  which  had  jurif- 
di&ion  to  hold  pleas  of  land :  and  accordingly  it  ap- 
pears that,  in  the  early  ages  of  the  law,  when  courts 
were  more  numerous,  and  their  jurifdidion  more 
extenfive  than  at  prefent,  fines  irtre  frequently  levied 
in  the  Lord's  Court,  the  Hundred  Court,  and  the 
County  Court ;  and  in  Dugda&s  Origines  Juridkialet 
<£2.  there  is  a  record  of  a  fine  which  was  levied  in  the 


.  ^ 


county 
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county  court  of  Nottingham  in  the  reign  of  King 
John. 

tints  were  Alio  levied  in  all  the  courts  at  Weft-  Dugd.  Orlg. 

minfter,  and  eren  before  the  King  himfelf,*  as  appears  M^ddo*9*- 

'  from  a  great  number  of  records  which  have  been  S?1**  A"S* 

pubU&ed  itf  Sfehndn's  Gloffary,  and  by  Duftdak  abd  4  inft.  75, 

■mw    ij  Maddo* 

Madtkx.  jrxch#  l+J# 

§  a.  From  die  time  of  the  appointment  of  JufHces  Gbmv.lib.*, 

|n  Eyre  by  Hen*  2.  fines  were  ufually  levied  before  Ca  5* 
them,  on  account  of  the  pre-eminence  of  their  court 

over  the  county  courts  ;  and  Maddox  has  prefer ved  No  .g-  i6^ 

feveral  concords  of  fines  which  are  expreffed  to  have  3*7*  3^9- 

£>een  levied,  coram  abhate  de  Evefhaam  Johanne  de  Roll.  Ab. 

Munmul,  &V.  Jt^kiariis  itincranUbut.  Tit.Fine(C). 

1 

§  3*  In  conference  of  the  fiafcd  refidente  of  the  Court  of 

Court  of  Common  Pleas  at  Weftminjter  by  Magna  p|eag# 

Charity  fines  were  thenceforth  ufually  levied  in  that  4Inft*99* 
court,   becaufe  therein  only  could  real  a&iona  be 
commenced  j  however,  if  a  record  was  removed  by  a 

writ  of  error  from  the  Court  of  Coihmon  Pleas  itrto  Denfliall 

Read,  oa 

the  Court  of  King's  Bench,  a  competition  of  the  fuit   Fines  3. 
might  take  place  there,  by  which  means  a  fine  might 
be  levied  in  that  court. 

> 

5  4.  It  is  ena&ed  by  the  ftattfte  de  ttiodd  levandi   2  Inft.  $r$.  * 
J*nes9  that  fines  fhall  be  levied  in  the  Court  of  Com- 
mon Pleas,  or  before  Juftices  in  Eyre,  and  fcoteife*' 
where,   and  that  a  fine  fhall  not  be  levied  anlefc 
all  the  juftices  are  prefem*     But  Lord  Coke  foys, 

that 
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Co.  Read.  8.    that  the  latter  part  of  this  ftatute  was  repealed  by  im- 

plication  by  the  ftatute  4  Hen.  7.  fo  that  now  a  fine 
levied  in  the  Court  of  Common  Pleas  before  two 
juftices  is  confidered  to  be  equally  valid,  as  if  all  the 
Judges  were  prefent, 

7.  Inft.  514.  §5.    An    opinion  *is    advanced    by    Lord    Coke 

that  a  fine  cannot  now  be  levied  fo  as  to  have  the 
force  of  a  final  concord  in  any  court  but  the  Common 
Pleas ;  and  therefore  that  the  King  cannot  now.  in 
contradi&ion  to  this  negative  ftatute,  grant  a  p  -vl  .  :o 
hold  pleas  for  the  purpofe  of  levying  fines.  IL  f :.<*  ns 
alfbjto  have  been  of  opinion,  that  fince  this  fl  *.  ire, 
fipes  cannot  be  levied  in  any.  inferior  court,  unlcft  the 
privilege  of  holding  fuch  court  has  been  confirmed  # by 
aft  of  parliament;  but  this  is  certainly  a  miftake,  for 
fines  may  ftill  be  levied  in  inferior  courts,  as  will  be 
fhewa  in  a  fubfequent  part  of  this  chapter. 

§  6.  The  counties  palatine  of  Lanca/ier,  Chefter^ 
and  Durham,  having  private  courts  of  their  own,  the 
Song's  ordinary  writs  do  not  run  there,  fo  that  fines 
could  not  be  levied  in  the  Court  of  Common  Pleas  at 
Wejlmin/ter  of  lands  fituated  in  thofe  counties,  but. 
this  defeft  has  been  remedied  by  the  following 
ftatutes. 

Of  the  Cora-       S  7*  By  the  ftatute  37  Hen.  8.  it  is  ena&ed,  that 
ty  Palatine  of  jj|  gnes  \^y\t^  before  the  juftices  of  the  county  pala- 
tine of  Lancqftery  commonly  called  Juftices  of  Affize 
at  Lancajlery  or  before  one  of  them,  of  any  lands, 
tenements,   or    other  hereditaments,  lying  or  being 

within 
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within  the  faid  county  palatine  of  Lane  after,  which 
{hall  be  openly  read  and  proclaimed  three  fevcral  days 
in  open  feflions,  in  the  prefence  of  the  Juftices  of  Aflize 
at  Lancajlery  or  one  of  them  for  the  time  being ;  and 
alfo  that  fliall  be  openly  proclaimed  in  the  fame  mari- 
ne* at  the  two  next  general  feflions  that  fliall  be  holden 
in  the  faid  county  palatine  ot  Lane  after,  at  three  feveral 
days  in  either  of  the  faid  two  feflions,  after  fuch 
manner  and  form  as.is  commonly  ufed  in  the  Court  of 
Common  Pleas  at  Wejimin/ier^  (hall  be  of  like  force, 
ftrength  and  effe&  in  law,  to  all  intents,  eflfe&s,  con- 
structions and  purpofes,  as  fines  levied  in  the  Court  of 
Common  Pleas, 

5  8.  By  the  ftatute  2  &  3  Ed.  6.  0. 28.  it  is  ena&ed,   Of  the  Coun- 
That  all  fines  levied  or  acknowledged  before  the  high   cheftcr. 
Juftice  of  the  county  palatine  of  Chejier,  or  before 
the  Deputy  or  Lieutenant  Juftice  there,  of  any  lands,, 
tenements,   or  other  hereditaments,    lying  or  being 
-within  the  faid  county  palatine  of  Chefter,  which  (hall 
be  openly  read  and  proclaimed  three  feveral  days  in 
the  open  feflions,  in  the  prefence  of  the  Juftice  of  the 
laid  county  palatine  of  Cbe/ler,  or  before  the  Deputy 
or  lieutenant  Juftice  there,  at  the  fame  feflions*,  that 
the  fame  fine  lhall  be  engrofled,  and  alfo  that  it  (hall 
be  openly  read  and  proclaimed  in  the   fame  manner, 
at  the  two  next  general  feflions  that  (hail  be  holden  in 
the  faid  county  palatine  of  Cbe/ier,  next  after  the 
levying  and  engrofling  fuch  fine,  at  three  feveral  days 
in  either  of  the  faid  two  feflions,  after  fuch  manner 
and  form  as  is  commonly  ufed  in  the  KingY£ourt  of 
Cojnmon  Pleas  at  Wejlminfter,  (hall  be  of  like  force, 

ftrength 
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tftength  and  effeft  in  law,  to  ail  intents,  eflfe&s,  con* 
ftru&ions  and  purpofes,  as  fines  duly  levied  with 
£toc&m£tioft8  before  the  King's  Juftices  of  his  Cora- 
AiOft  Pleas* 

Of  tht  Coun-       S  $•  ^7  ^  K&tute  43  Eliz.  c.  15.  §  3.  it  is  ena&ed, 

2acicr?ty  *** ir  ^^ and  may be  law^ to  and  for  aI1  P^6^ 

tipoA  any  original  writ  or ,  writs  of  covenant,  or  any 
Other  original  Writ  or  writs,  whereupon  fines  have 
been  ufually  levied,  to  be  purchaTed  out  of  the  Court 
of  Exchequer  within  the  faid  county  palatine  of 
Cbefter^  returnable  before  the  Mayor  of  the  faid  city, 
in  the  Portmoot  Court  to  be  holden  within  the  faid 
*  city,  to  levy  any  fine  or  fines  of  any  lands,  tenements, 
mt  hereditaments,  lying  or  beiflg  within  the  faid  coufety 
*  of  the  faid  city  of  Cbej/ter,  before  the  Mayor  of  the 

faid  city,  in  the  fifld  Portmoot  Court,  in  fuch  manner 
jpid  form  as  fines  may  be  levied  before  the  high  Juftice 
of  the  cpunty  palatine  of  Che/ier  ;  and  that  the  Mayor 
df  the  faid  city  fhall  have  full  power  and  authority 
to  revive  and  record  all  and  every  fuch  fine  and  fines, 
and  that  all  and  every  fuch  fine  or  fines  which  fhall 
he  fo  levied,  and  which  (hall  be  openly  read  and  pro- 
claimed before  th©  Mayor  of  the  faid  city,  in  the  faid 
Portmoot  Court,  once  at  t&e  .fame  court  day  that 
the  faid  fine  fhall  be  higroffed,  and  once  at  every  of 

m 

the  nine  next  court  days  of  Portmoot,  next  after  the. 
levying  and  ingrofiing  of  fuch   fine,  fhall  be  of  like, 
force,  ftrength,  and  effect  in  law,  to  airintents,  coty 
ftr u&ions,  and  purpofes,  as  fines  duly  levied  with  pro* 
tfamations  before  the  faid  high  Juftice  of  Chefter. 

And 
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And  by  §  5-  of  the  fame  ftatute  it  is  eaaQed,  That 
upon  all  fuch  original  writs,  to  be  pUrchafed  out  of  thd 
bid  Court  of  Exchequer  aforefaid,  for  the  levying  of 
any  fine  or  fines  within  the  faid  city  of  Lhefter^  the 
Mayor  of  the  faid  city  for  the  tine  being  {hall  have 
fall  power  and  authority  to  award  and  fend  forth  fuch 
like  writ  or  writs,  procefs  or  precepts  of  dedimus  po- 
tejlatem  to  any  two  or  more  fufficient  perfons,  authorif- 
ing  them  to  receive,  and  take  the  acknowledgment  of 
fuch  perfon  or  perfons  as  (hall  be  willing  to  levy  fuch 
fine  or  fines,  and  by  reafon  of  ficknefs  or  other  rea- 
ibnable  impediment  cannot  come  in  perfon  before  the 
laid  Mayor  to  make  fuch  acknowledgment. 

$  10.  By  the  ftatute  5  Eliz.  c.  27.  it  is  enaSed,   Of  AeQpmw.    ■ 

J  J  .  !*  *Y  Palatine  of 

that  all  fines  levied  before  the  Juftice  or  Juftices  or  Durham. 
the  county  palatine  of  Durham,  for  the  time  being 
authorifed  for  that  purpofe,  of  any  lands,  tenements, 
or  other  hereditaments,  lying  or  being  within  the  (aid 
county  palatine  of  Durham,  which  fhall  be  openly  read 
and  proclaimed  two  feveral  days  in  the  open  feffions,  * 
in  the  prefence  of  the  Juftices  of  Affife  at  Durham,  or 
one  of  them  at  the  fame  feffions,  that  the  fame  fine 
fhall  be  ingrofied,  and  alio  that  fhall  be  openly  read 
and  proclaimed  in  the  fame  manner,  at  the  two  next 
general  feffions  that  fhall  be  holden  in  the  county  pa- 
latine of  Durham,  next  after  the  levying  or  ingroffing  *  > 
of  fuch  fine,  fhall  be  of  the  fame  force,  ftrength,  and 
effed  in  law,  to  all  intents  and  purpofes,  as  fines 
duly  levied  with  proclamations  before  the  Queen'* 
Jfuftices  of  the  Common  Pleas  at  We/hiin/len 

g  5  11.  if 
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1  Wllf.  Rep.        5  l  r  •  tf  a  ^ne  *s  found  by  verdift  to  have  been 
2?*'  levied  before  the  Juftices  of  the  county  palatine  of 

Lancq/ter,  without  finding  who  thofe  Juftices  were, 
and  whether  they  had  power  to  take  fines  or  not ;  the 
court  will  prefume  them  to  be  fuch  Juftices  as  had 
power  by  ftatute  to  take  fines  in  the  county  palatine 
of  Lancqfler,  if  the  contrary  does  not  appear. 

Of  Great  §  12*.  Upon  theredu&ion  of  Wales ,  courts  of  juftice 

Wales.  wcre  ereded  there,  in  which  all  pleas  of  real  and  per- 

fonal  a&ions  were  to  be  held,  and  fines  of  lands 
fituated  there  are  levied  in  thofe  courts  under  the 
authority  of  the  ftatute  34  &  35  Hen.  8.  c.  26.  §  40. 
by  which  it  is  ena&ed,  that  all  fines  levied  before  the 
Juftices  of  Wales,  of  lands,  tenements,  and  heredita- 
ments, fituated  within  their  jurifdi&ion,  with  procla- 
mation made  the  fame  fefEon,  that  the  faid  fine  fhall 
be  ingroffed,  and  in  two  other  great  feffions,  then 
next  to  be  holden  within  the  fame  county,  fhall  be  of 
the  fame  force  and  ftrength  to  all  purpofes  as  fines 
levied  with  proclamations  be  of,  that  be  levied  before 
the  Juftices  of  the  Common  Pleas  in  England. 

Ch.  2.  §  13.  By  the  ftatute  27  Eliz.  c.  9.  all  the  claufes 

in  the  23  Eliz.  c.  3.  are  extended  to  fines  levied  in  the 
courts  of  great  feffions  in  Wales,  and  alio  in  the  courts 
of  the  counties  palatine  of  Lancajler^  Chejler,  and 
Durham. 

Ofthelfleof       §  *4-  T^e  ^e  °C^7  *s  *  royal  franchife,   the 
ElI\  Bifhop  having,  by  a  grant  from  Hen.  1 .  jura  regalia ', 

whereby  he  exercifes  both  a  civil  and  criminal  jurif* 

di&ion } 
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di&on ;  and  therefore  fines  are  levied  in  a  court  held 
by  the  Bifhop's  Juftices,  of  lands  fituated  within  the 
franchife. 

515.  The  tenure  of  ancient  demefne  being  a  fpe-    Courts  of 
cks  of  privileged  villenage,  the  tenants  thereof  could    Anient  Dc- 
not  fue  or  be  fued  for  their  lands  in  the  King's  Courts    Black.  Tra. 
of  common  law;  but  had  the  privilege  of  having   +i0-21  %2*u 
juftice  adminiftered  to  thqn  in  the  court  of  the  manor, 
by  petit  writ  of  droit  clo/e9  dire&ed  to  the  bailiffs  of 
the  King's  manors,  or  to  the  Lord  of  the  Manor, 
whereof  the  lands  were  held. 

• 

In  confequence  of  this  principle,  no  fine  can  be 
levied  in  the  Court  of  Common  Pleas,  of  lands  held 
in  ancient  demefne,  for  that  would  be  a  wrong  to  the 
lord  of  whom  the  lands  were  holden ;  as  they  would  2  Inft.  5 1 3. 
by  that  means  become  frank  free,  and  not  impleadable 
in  his  court :  but  as  fuch  tenants  were  allowed  to 
commence  a&ions  in  the  court  of  the  manor,  they 
were  alfo  permitted  to  compound  their  fuits  there,  by 
which  means  fines  have  at  all  times  been  levied  of 
Jands  held  in  ancient  demefne  upon  little  writs  of  right 
dofc  in  the  court  of  the  manor. 

§  16.    It  was  found  by'fpecial  verdift  that  the   Hunt  v. 
lands  in  queftion  were  held  of  the  manor  of  Wormelow,    SaUc^o. 
which  is  de  antiquo  dominico  corona  domini  regis  et   Com-  RcP* 
antecejforum  fuorum,  impleadable  in  the  court  of  the 
manor  per  parvum  breve  de  refto  claufo  corum  fenef- 
cballo  feftatoribtts  et  dome/men  ejufdem  manerii,  Jive 
eorum  locum  tenens  et  attornat :  and  that  upon  writs  of 

6  right 


.  * 
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right  clofe  fines  had  been  time  out  of  mind  levied  an<l 
leviable  in  the  fame  court.  That  Thomas.  Guillym  was 
feifed  fa  tail  of  the  faid  lands,  and  being  fo  feifed, 
22  Car.  i.  a  fine  was  levied  in  the  faid  court  fecundum 
confueticd.  pradid.  before  A.  B.  locum  tenent.  Willielnti 
Kyrle  fenefchalli  et  R.  attornat.  J.  S.  &*  W*  attotnat. 
J.  N.  ad  tunc  fedlator.   et  dome/men  ejufdem  curia* 

m 

Then  the  fine  was  fet  forth,  and  it  appeared  to  have 
been  levied  before  the  attornies  of  the  fuitors  in  placito 
tonventionis  fecundum  confuetudinem  manerii9  come  ceo 
qu*it  a  defon  done* 

It  was  determined  by  Lord  Chief  Juftice  Holt9  and 
the  other  Judges,  that  a  fine  might  be  levied  of  lands 
held  in  ancient  demefne  in  the  court  of  the  manor, 
though  it  is  not  a  court  of  record,  becaufe  it  is  but 
agreeable  to  the  power  of  that  court  in  other  in* 

ftyer  in  6.     ftances,  for  they  may  proceed  to  try  the  mife  joined 

in  a  writ  df  right  clofe,  which  is  of  a  higher  nature 
than  a  fine ;  whereas  in  all  other  inferior  courts,  oil 
tile  mlfe  joined,  the  caufe  muft  be  removed  into  the 

FUz.  N.  B       Common  Pleas  by  recordari;  and  the  ftatute  1 8  Ed.  I. 

12.  de  modo  levandi  fines  is  but  declaratory  of  the  com- 

mon  law,  and  was  made  to  redify  a  miftake,  that 
fines  were  leviable  in  inferior  courts  upon  bills  or 
plaints,  which  cannot  now  be  either  by  grant  or  cuf- 
tora,  by  reafon  of  the  negative  words  of  that  ftatute* 
But  this  does  not  extend  to  courts  of  ancient  demefne, 
for  then  the  ftatute  18  Ed.  i.  would  make  fines  of 
thofe  lands  leviable  in  the  Court  of  Common  Pleas, 
which  is  not  the  cafe,  fuch  fines  being  reverfible  by 
the  lord,  fo  that  tenants  in  ancient  demefne  would  be 
£  under 
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under  a  double  difadvantage,  for  a  fine  could  not  be 
levied  of  their  lands  in  any  court. 

* 

This  judgment  was  affirmed  by  the  Houfc  of  Lords*  4Bro.C1.in 

Pari*  66* 

$  17.  lines  may  be  levied  in  the  courts  of  cities   Courts  of    ><■* 
and  corporate  towns  by  cuftom,  where  fuch  courts   corporate 
have  power  to  hold  pleas  of  land.  *  Towns. 

» 

Maddox  has  publiflied  a  record  of  a  fine  levied  in   Fp™-  AngL 

N°  379.  394. 
the  town  court  of  the  city  of  Coventry^  before  the 

mayor  and  bailiffs  of  that  town j  and  alfo  a  fine  levied* 

in  the  court  of  Fordwick,  to  which  King  Henry  8.  was 

a  party. 

$  1 8.  A  fine  of  this  kind  is  however  void,  and  may 
be  reverfed  unlefs  it  appears  that  the  court  had  a  power 
of  taking  fines. 

In  a  writ  of  error  to  reverie  a  fine  levied  in  Shrew/-  ^?\ng  T* 
bury  before  the  bailiffs,  the  firft  error  afligned  was,   Eli*.  3 14. 
that  it  did  not  appear  they  had  any  authority  to  take  „ 
fines,  and  they  could  not  have  it  by  prefcription,  or  by 
general  words  'in  the  King's  grant.    The  court  faid   S.  p.  1  Leon; 
the  fine  was  void,  it  not  appearing  by  what  autho- 
rity the  fine  was  levied ;  for  it  was  in  derogation  of 
the  Crown  and  of  the  profits  of  the  Crown  pro  licentia 
amcordandU 

5^  1 9.  With  refpeft  to  the  perfons  before  whom  Before  whom 
fines  may  be  acknowledged,  it  appears  that  originally  Fl?r*  ma7  ** 
thofe  who  were  defirous  of  levying  fines,  acknow-  Jedged. 

Vol..  V.  F  ledged 
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Icdged  the  concord  in  open  court,  and  fines  are  (till 
frequently  acknowledged  in  the  fame  manner,  the  par* 
ties  appearing  at  the  Bar  of  the  Court  of  Common 
Pleas:  but  fines  may  alfo  be  acknowledged  out  of 
court. 

%  20.  It  appears  from  Glanville,  lib.  11.  c.  1.  that 
the  fuitors  in  the  curia  regis  were  at  all  times  allowed 
to  profecute  their  caufes  by  attorney,  who  was  called 
refponfalis  ad  lucrandum  vel  perdendum  ;  and  a  plea' 
might  be  thus  commenced  and  determined,  whether 
by  judgment,  or  by  final  concord,  as  effe&ually  as  by 
the  principal  himfelf.  Per  procuratorem  itaque  talent 
poteji  placitum  illud  deduct  in  curia  et  terminarif  five 
per  judicium )  fivejinalem  eoncordiam,  adeo  plene  et  fir-- 
miter  ut  per  eum  qui  alium  locofuo  inde  pofuii. 

In  confequence  of  this  rule,  fines  were  frequently 
levied  by  attorney  ;  and  in  the  Formulare  Anglicanuni 
there  are  feveral  records  of  fines,  yrhich  appear  to  have 
been  levied  by  attorney,  the  chirograph  being  worded 
in  this  manner— Hac  eft  finalis  concordia  fatta^  &c. 
inter  Thomam  de  Pre/ion  per  Alexandrum  Wallenfem> 
p§Jitum  loco  fuo  ad  lucrandum  vel  perdendum,  et 
Ranulpbum,  &c.     This    pra&ice  was  produ&ve  of 

feveral  frauds  *,   and,  therefore,  the  ftatute  de  modo 

levandi 


*  There  is  an  in  fiance  in  the  rolls  of  parliament  18  Ed<m.  1. 
No.  9.  vol.  1.  p.  21.  where  a  perfon  complains,  that  having  demifed 
certain  lands  to  another  for  twelve  years,  and  agreed  to  levy  a  fine 
to  confirm  the  deraife,  he  appointed  a  friend  of  the  leffee's  as  his 
attorney  for' that  purpofe*  who  acknowledged  a  fine  #f  other  land*  to 

6  the 
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Uwindi  fines  ena&ed,  that  the  parties  to  a  fine  fhould 
appear  perfonally  in  court,  that  the  judges  might  have 
an  opportunity  of  examining  into  their  age  and  ca» 
pacity. 

§  a  1.  The  great  inconvenience  of  compelling  old 
and  infirm  perfons  to  travel  from  the  moil  remote  parts 
of  the  kingdom  to  Wejirmnfter^  produced  a  regulation 
which  is  ufually  called  the  flatute  of  Carli/Ie9  but  which* 
in  fad,  is  a  writ  addrefied  by  Edw.  2.  to  the  judges,  1$  Echr.  3. 
for  their  government  in  taking  the  acknowledgment 
of  fines.  It  ordains,  that  all  parties  who  would  ac- 
knowledge or  render  their  rights  or  tenements  to  an*  alnft  51s. 
other  by  fine,  fliouid  appear  perfonally  before  the  juf- 
tices,  fo  that  their  age,  idiocy,  or  any  other  defe& 
might  be  judged  of  by  them.  "  Provided  dot  with* 
{landing,  that  if  any  perfon  be  by  age  or  impotence 
decrepit,  or  by  cafualty  fo  opprefied  and  withholden, 
"  that  by  no  means  he  is  able  to  come  before  you  in 
"  our  court,  then  in  fuch  cafe  we  will  that  two  or 
"  more  of  you  by  aflent  of  the  refidue  of  the'  bench, 
"  (hall  go  unto  the  party  fo  difeafed,  and  fllall  receive 
his  cognizance  upon  that  plea  and  form  of  plea  -that 
he  hath  in  our  court,  whereupon  the  fame  fine  ought. 


cc 


tke  lcflcc  and  his  heirs  for  ever,  et  idem  Matbeus  pqfteatuUffet  quoddam 

dt  convention*  ver/vi  ipfum  Willelmum  de  pradido  termino  affirm* 

>,  front  idem  MattbeUi  fecit  ipfum  Willelmum  quertdam  aittrnatum 

faceret  ad  finem  ilium  levandum  coram  jufticiarih  de  Banco  ;  :radi8as 

M&attbcus  tamen  fecit  etproctiravit  erga  attornalum  ilium  qui  fuit  de  noti* 

Hm  at  amidtia  fin*  quod  idem  attomatus  recognovit  alia  tenement  a  qua 

igfiui  tVUklmif  gt  infenpto  inter  tot  confedo  mm  eonttnta,  £sV- 

F  2  "to 
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Co.  Read.  8.    that  the  latter  part  of  this  ftatute  was  repealed  by  im- 

plication  by  the  ftatute  4  Hen.  7.  fo  that  now  a  fine 
levied  in  the  Court  of  Common  Pleas  before  two 
ju dices  is  confidcred  to  be  equally  valid,  as  if  all  the 
Judges  were  prefent, 

*Inft.5i4.  §  5.    An    opinion 'is    advanced    by    Lord    Coke 

that  a  fine  cannot  now  be  levied  fo  as  to  have  the 
force  of  a  final  concord  in  any  court  but  the  Common 
Pleas ;  and  therefore  that  the  King  cannot  now.  in 
contradi&ion  to  this  negative  ftatute,  grant  a  p 
hold  pleas  for  the  purpofe  of  levying  fines.  II  i..-  n* 
alfojto  have  been  of  opinion,  that  fince  this  9  4.  ire, 
fipcs  cannot  be  levied  in  any  inferior  court,  unUs  the 
privilege  of  holding  fuch  court  has  been  confirmed, by 
aft  of  parliament ;  but  this  is  certainly  a  miftake,  for 
fines  may  (till  be  levied  in  inferior  courts,  as  will  be 
(hewn  in  a  fubfequent  part  of  this  chapter. 

§  6.  The  counties  palatine  of  Lancnfter,  Chefier, 
and  Durham,  having  private  courts  of  their  6wn,  the 
King's  ordinary  writs  do  not  run  there,  fo  that  fines 
could  not  be  levied  in  the  Court  of  Common  Pleas  at 
Weftminfter  of  lands  fituated  in  thofe  counties,  but. 
this  defeft  has  been  remedied  by  the  following 
itatutes. 

Of  the  Cora-       S  7*  %  the  ftatute  3 7  Men.  8.  it  is  ena&ed,  that 
tjr Palatme  of  ^  fy^  i^ied  before  the  juftices  of  the  county  pala- 
tine of  Lane  after,  commonly  called  Juftices  of  Affize. 
at  Lancajler,  or  before  one  of  them,  of  any  lands* 
tenements,   or   other  hereditameiUs  lying  or  being 

withii^ 
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TOthin  the  faid  county  palatine  of  Lancajler^  which 
{hall  be  openly  read  and  proclaimed  three  feveral  days 
in  open  feflions,  in  the  prefence  of  the  Juftices  of  Aflize 
at  Lancajlery  or  one  of  them  for  the  time  being ;  and 
alio  that  lhall  be  openly  proclaimed  in  the  fame  man* 
nev  at  the  two  next  general  feflions  that  fliall  be  holden 
in  the  faid  county  palatine  of  Lane  after  ^  at  three  feveral 
days  in  either  of  the  faid  two  feflions,  after  fuch 
manner  and  form  as  is  commonly  ufed  in  the  Court  of 
Common  Pleas  at  Wefimin/ier9  (hall  be  of  like  force, 
ilrength  and  efieft  in  law,  to  all  intents,  effe&s,  con- 
structions and  purpofes,  as  fines  levied  in  the  Court  of 
Common  Pleas, 

$  8.  By  the  ftatute  2  &  3  Ed.  6.  0. 28.  it  is  enabled,   Of  the  Coun- 
That  all  fines  levied  or  acknowledged  before  the  high   chcftcV^ 
Juftice  of  the  county  palatine  of  Chefter,  or  before 
the  Deputy  or  Lieutenant  Juftice  there,  of  any  lands, 
tenements,   or  other  hereditaments,    lying  or  being 
within  the  laid  county  palatine  of  Chejier,  which  (hall 
be  openly  read  and  proclaimed  three  feveral  days  in 
the  open  feflions,  in  the  prefence  of  the  Juftice  of  the 
laid  county  palatine  of  Che/ler,  or  before  the  Deputy 
or  lieutenant  Juftice  there,  at  the  fame  feflions^  that 
the  lame  fine  fhall  be  engrofled,  and  alfo  that  it  lhall 
be  openly  read  and  proclaimed  in  the  fame  manner, 
at  the  two  next  general  feflions  that  lhall  be  holden  in 
the  faid  county  palatine  of  Chejler,  next  after  the 
levying  and  engrofling  fuch  fine,  at  three  feveral  days 
in  either  of  the  faid  two  feflions,  after  fuch  manner 
and  form  as  is  commonly  ufed  in  the  KingY£ourt  of 
Cojnmon  Pleas  at  Wejlminfter,  lhall  be  of  like  force, 

ftrength 
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that  the  commiflioners  taking  the  fame  are,  to  the  beft 
of  the  deponent's  information  and  belief,  either  bar- 
rifters  of  five  years  (landing,  or  folicitors  in  fome  of 
the  courts  in  WcJlminJler-HalU  the  judges  of  the  Court 
of  Seflion  and  Exchequer,  or  advocates  and  clerks  tp 
the  fignet  pf  five  years  (landing  in  Scotland. 

Judges  of  §  25.  The  judges  of  affize  may,  in  their  circuits  per 

jenk.  2*7,       confuetudlnetn  regni,  take  the  acknowledgment  of  fines 
Dyer  324.  L      without  any  writ  of dedimus  potejlatem*  on  account  of  the 

great  confidence  which  the  law  places  in  their  judgment 
and  integrity  *:  in  fuch  cafes,  however,  a  writ  of  dedimus 
potc/iatcm  pught  to  be  fued  out,  bearing  date  before  the 
acknowledgment  of  the  fine  ;  although,  if  the  wrrt  of 
dedimus  potejlatem  is  tefted  after  the  date  of  the  acknow- 
ledgment, ftill  the  fine  will  be  fupported. 

.Arjrenton  ▼.  §  26.  A  writ  of  error  was  brought  to  reverfe  a 

Cr!>  TSz         ^ne>  anc*  l^e  error  affigned  was,  that  it  appeared  upon 
275*         '      record  that  the  acknowledgment  of  the  fine  was  taken 

by  Chief  Baron  Manwood,  on  the  27th  of  March,  and 
the  writ  of  covenant  ^nd  dedimus  potejlatem  were  tefted 
on  the  9th  of  April,  fo  that  the  acknowledgment  was 
taken  without  any  authority;  and  by  the  flatute 
23  Eliz.  the  day  of  the  acknowledgment  ought  always 
to  be  certified }  but  the  court  overruled  this  cbjecT 


*  There  it  a  petition  in  the  rolls  of  parliament  28  Edw.  3.  No.  26. 
vol.  2.  p.  2$  1.  from  the  commons  beyond  Trent,  praying  that  a 
juilice  of  cue  or  the  other  bench  mould  come  twice  each  year  into 
(heir  counties*  to  take  the  acknowledgment  of  fines. 
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tion,  faying  it  was  good  enough,  and  that  otherwife 
they  fhould  reverie  many  fines. 

§  17.  The  commiflioners  appointed  by  writ  of  dedimus   How  the 
potejlatem  are  dire&ed  by  the  ftatute  23  Eliz.  c.  23.  f.  5.    ^tnth  to  be 
to  certify  the  acknowledgment  of  the  fine  within  twelve  ccmlicd* 
months  after  it  is  taken,  and  alfo  to  certify  the  yeaf 
and  day  whereon  the  fame  was  acknowledged. 

If  the  commiflioners,  in.  a  writ  of  dedimut  po-  Fit*.  N.r, 
te/tatem>  refufe  to  certify  the  acknowledgment  of  a  '* 
fine  purfuant  to  this  ftatute,  within  twelve  months,  a 
certiorari  may  be  awarded  againfl  them,  reciting  the 
fubftance  of  the  writ  of  dedimus  potejlatem,  and  the 
acknowledgment  of  the  fine,  commanding  them  to 
certify  it ;  and  in  cafe  of  their  refufal,  an  alia,  zpluriesy 
and  an  attachment  *  will  iffue  agaimt  them, 

§  a8.  If  the  commiflioners  die  before  they  have  Idem, 
certified  the  acknowledgment  of  a  fiye,  their  executors 
muft  certify  it  upon  a  certiorari ;  and,  in  cafe  of  their 
refufal,  the  lame  procefs  lies  againfl  them  as  againfl 
Che  commiflioners, 

$  39.  If  a  writ  of  dedimus  potejlatem  be  dire&ed  to  Downct  ▼. 
two  perfons  jointly,  and  only  one  of  them  takes  the   c**a*£r 
acknowledgment  of  the  fine,  it  will  be  erroneous.  S4°» 

* 

$  30.  If  a  perfon  has  feveral  writs  of  covenant  de-   Fitz  N  B 
pending  againfl  feveral  perfons  in  different  conn  ties,  he   3*7* 
jmay  have  a  writ  of  dedimus  potejlatem  dir^ch  J  to  com- 
to  take  their  acknowledgments  feverally. 

F4  §  31*  A  writ 
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Anon.  Cro,  S31*  A  writ  of  dedimus  potejiatem  was  awarded  to 

iEl»»57$-        take  the  acknowledgment  of  four  perfons  to  the  fame 

fine.  The  commiffioners  returned  the  acknowledgment 
of  three  of  the  perfons  only.  The  court  refolved  that 
the  fine  fhould  pafs  as  againft  the  three  perfons  who 
had  acknowledged  it ;  and  that  the  name  of  the  fourth 
perfon  fhould  be  erafed  out  of  the  writ  of  covenant  and 
dedimus  potejlatenu 

It  was  refolved  in  the  fame  cafe,  that  if  a  writ  of 
dedimus  potejiatem  be  awarded  to  take  the  acknowledg- 
ment of  three  perfons  to  the  fame  fine,  the  commif- 
v  fioners  need  not  take  the  acknowledgment  of  all  the 

three-perfons  at  the  fame  time,  but  may  take  the  ac- 
knowledgment o£  one  of  them  at  one  time,  and  of  an- 
other of  them  at  another  time. 

5  32.  A  fine  will  not  be  reverfed  for  any  trifling 
error  or  miftake  in  the  return  made  by  commiffioners 
under  a  writ  of  dedimus  potejiatem. 

Earl  of  Bed-        A  ^ft  of  error  was  brought  to  reverfe  a  fine  taken 
ford  v.  For-     j^  commiffioners,  becaufe,  upon  the  back  of  the  writ 

ftcr,  Cro,  Jac.      J  . 

*7.  of  dedimus  potejiatem^  it  was  executio  i/iius  brevis  patet 

in  quodam  panello  huic  brevi  adnexo^  whereas  it  ought  to 
have  been  in  quodam  Jcbedula  huic  brevi  annexa*  But 
all  the  court  held  it  was  but  matter  of  form,  and  not 
material ;  for,  although  it  be  not  properly  faid  to  be 
a  pannel,  yet  a  pannel  and  fchedule  are  all  one  in  fub- 
fiance,  and  no  caufe  to  reverfe  the  fine. 

S  33.  The 
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5  \\.  The  writ  of  dedimus  pet  eft  at  em  recites,  that  a  Shep.  Tou.  5, 
writ  of  covenant  is  depending  Jbetween  the  parties,  and,   ,  r0ji#  r^ 
therefore,  fhould  bear  date  after  the  writ  of  covenant.    aa3- 

A  writ  of  error  was  brought  to  reverie  a  fine  levied  £°kn™  *• 

at  Cbejler>  becaufe  the  tefte  of  the  writ  of  dedimus  po-  Cro.  Eli*. 

teftetem  was  prior  to  the  writ  of  covenant ;  and  it  was  Herbert  ▼. 

Md  to  be  a  manifefl^rror.  Bl™°*>  A. 

1  RolLAJfc 

794. 

34.  But  if  the  writ  of  dedimus  potejlatem  be  tefted 
cm  the  fame  day  with  the  writ  of  covenant,  the  fine 
will  be  valid. 

A  writ  of  error  was  brought  to  reverfe  a  fine,  be- '  Arundel  y. 
caufe  the  writ  of  dedimus  potejtatem  was  tefted  on  the  Cro^EHz. 
lame  day  with  the  writ  of  covenant,  which  was  con-  £77* 

7  '  Cro.  Jac.  II. 

tended  to  be  erroneous,  becaufe  the  writ  of  dedimus  5  Rep.  47  *•' 
potejlatem  recites,  that  the  writ  of  covenant  is  depend- 
ing ;  whereas  the  writ  of  covenant  could  not  be  faid 
to  be  depending  until  its  return.  But  the  court  were 
of  opinion  that  this  was  no  error,  for  the  writ  of  cove- 
nant may  be  faid  to  be  depending  immediately  on  the 
purchafe  of  it ;  and  if  a  ftranger  fhould  buy  the  lands 
before  the  return  of  the  writ  of  covenant,  it  would  be 
champerty. 

S  35.  It  is  the  duty  of  all  thofe  who  are  appointed 
cemmiffioners  in  a  writ  of  dedimus  pote/latem,  to  inform 
tbemfelvcs  by  means  of  fome  people  of  credit,  that 
the  perfons  who  acknowledge  a  fine  before  them,  are 
really  the  parties  named  in  the  original  writ.  They 
fhould  alio  be  extremely  attentive  in  examining  whe- 
ther 
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Petty's  Cafe. 
I  Frccm.  78. 
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tfacr  there  be  any  married  woman,  infant,  idiot,  or 
lunatic,  among  the  parties  to  the  fine,  as  they  arc  liable 
to  be  feverely  punifhed  by  the  Court  of  Common  Pleas 
for  any  fraud  or  wilful  negleft  in  the  execution  of  the 
truft  repofed  in  them  by  that  court. 

§  36.  By  a  rule  of  the  Court  of  Common  Pleas 
made  in  Hil.  13  Geo.  1.  it  was  dire&ed,  that  no  fine 
acknowledged  before  commiflioners  ihould  be  allowed 
to  pafs,  unlefs  fome  perfon  who  was  prefent  when*  the 
fine  was  acknowledged,  fhould  appear  perfonally  before 
the  Lord  Chief  Juftice  of  the  court,  and  be  examined 
upon  oath  touching  the  execution  thereof. 

1 

This  rule  having  been  found,  by  experience,  to  be 
attended  with  inconveniencies,  and  not  having  anfwered 
the  good  purpofes  for  which  it  was  intended,  the  court 
made  the  following  rules ; 


Wilfon  55. 


cc 

CC 

cc 
Ct 
cc 
cc 
cc 
cc 
cc 
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Hilary  17  Geo.  a.  €«  It  is  ordered,  that  inftead  of  an 
oath  made  viva  voce  of  the  due  acknowledgment  of 
fines,  an  affidavit  in  writing  on  parchment  fhall  be 
made  and  annexed  to  every  fine,  in  which  the  perfon 
making  the  fame  fhall  fwear  that  he  knew  the  parties 
acknowledging  fuch  fine ;  that  the  fame  was  duly 
figned  and  acknowledged  ;  that  the  party  or  parties 
acknowledging,  and  alfo  the  commiflioners  taking 
the  fame,  were  of  full  age  and  competent  under- 
ftanding ;  that  the  feme-coverts  (if  any)  were  folely 
and  feparately  examined  apart  from  their  hufbands, 
and  freely  and  voluntarily  confented  to  acknowledge 

*  the 
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46  the  fame  ;  and  that  the  cognizor  or  cognizors,  and 
**  every  of  them,  knew  the  fame  to  be  a  fine  to  pafs 
*•  his,'  her,  or  their  eftate  or  eftatea ;  which  fine,  to* 
u  gether  with  fuch  affidavit  annexed,  fcall  be  tranf- 
*c  mitted  to  the  Lord  Chief  Juftice,  or  fome  other  juf- 
tf  tfce  of  this  court,  for  his  allocatur  thereon,  and 
"  fuch  affidavit  (hall  remain  annexed  to  fuch  fine,  and 
"  be  left  with  the  fame  in  the  proper  office :  and  it  is 
"  ordered  that  every  fuch  affidavit,  except  where  the 
iC  perfons,  at  the  time  of  their  acknowledging  the  fine, 
"  are  in  Ireland,  or  fome  other  parts  beyond  the  feas, 
**  fhall  be  made  by  fome  attorney  of  the  courts  of 
"  WeJlmin/ier-Hall." 

Hilary  z6  &  27  Geo.  2.  "  It  is  ordered,  that  in  the  Wllfon  89. 
"  affidavits  made  in  purfuance  of  the  preceding  rule, 
the  perfon  or  perfons  fo  making  the  fame  (hall  fwear, 
that  the  fine  was  duly  figned  and  acknowledged 
upon  the  day  and  year  mentioned  in  the  caption ; 
"  and  if  there  be  any  razure  or  interlineation  in  the 
"  body  or  caption  of  fuch  fine,  that  fuch  razure  or 
"  interlineation  was  made  before  the  party  or  parties 
«  figned  the  faid  fine,  and  before  the  caption  was  figned 
**  by  the  commiffioners." 

§  37.  The  Court  of  Common  Pleas  has,  in  fome 
inftances,  difpenfed  with  thefe  rules. 

« 

A  fine  was  taken  before  Prentice  an  attorney,  and   Say  v.  Smiih, 
frentice  a  tradefman,  as  commiflionm ;  Prentice  the 
attorney  died  without  making  the  proper  affidavit  of 

the 
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the  acknowledgment  of  the  fine.  One  of  the  cogni- 
zors became  a  bankrupt,  abfconded,  and  did  not  fur- 
render  within  the  42  days,  as  required  by  the  ftatute. 
The  fine  was  ordered  to  pafs,  on  an  affidavit  of  the 
due  acknowledgment  of  it  by  Prentice  the  tradefman, 
notwithftanding  the  general  rule  requiring  fuch  affida- 
vits to  be  made  by  attornies. 

§  38.  Where  fines  have  been  acknowledged  out  of 
the  kingdom,  the  judges  have  alio  remitted  the  drift- 
nefs  of  thefe  rules. 

Fleetwood  The  Lord  Chief  Juftice,  affifted  by  Mr.  Juftice  Clive, 

Barnes  219.     nude  an  order,  that'  a  fine  fhould  pafs  as  to  two  of  the 

cognizors,  confidering  the  particular  circumftances  of 
the  cafe,  notwithftanding  the  fame  was  not  figned  by 
them.  One  of  the  commiffioners  attended  and  made 
oath,  that  this  fine  was  duly  acknowledged  before  him 
and  another  commiffioner,  by  the  cognizors  at  Naples 
'  in  Italy ;  that  the  parties  were  of  full  age  and  good  un- 
derflanding ;  that  the  married  woman  was  examined 
apart  from  her  hufband,  and  freely  confented.  The 
fine  being  taken  from  perfons  beyond  feas,  it  was  not 
within  the  order  of  the  court,  requiring  an  affidavit ; 
and  the  figning  of  a  fine  by  the  cognizors  is  not  abfo- 
lutely  neceffary. 

Heathcock  §  39.  Two  fines  taken  at  Hamburgh,  where  thecog- 

Lamcs2i7.'     nizors  refided,  were  ordered  to  pafs  by  all  the  four 

judges,  upon  an  affidavit  by  a  commiffioner,  of  the 
due  execution  of  each    fine    fworn    before  a  clerk 

in 
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in  the  chancery  of  the  city  of  Hamburgh,  and  au- 
thenticated by  his  certificate  or  atteftation  as  a  notary 
public. 

5  40.  A  fine  was  taken  at  Edinburgh,  and  was  re*  Setoa  ▼• 
gular  in  every  refpeft,  except  that  it  was  not  taken  in   ^BUck! 
the  prcfence  of  an  attorney  of  any  6f  the  courts  of  RcP*  Mo« 
We/imin/}er-HaI/>  who  might  have  made  the  ufual  affi- 
davit of  its  having  been  duly  taken.    An  affidavit  was 
made  by  Seton  the  demandant,  that  there  was  no  fuch 
attorney  in  or  near  Edinburgh  ;  and  the  court,  on  the 
motion  of  Serjeant  Davy,  who  cited  Say  v.  Smith,  al-   Ante  £  $jj 
lowed  the  fine. 

§41.  The  Lord  Chief  Juftice  of  the  Court  of  Com*  Lord  Chief 
mon  Pleas  may  alone  take  the  acknowledgment  of  a  Conlinon 
fine  out  of  court,  a  privilege  peculiar  to  that  office,   P12** 

•  *  Hen*  y# 

and  which  feems  to  be  derived  from  cuftom  and  ufage,  9  «. 
for  it  does  not  appear  that  this  power  is  given  to  the   Co?*ReLd?e. 
Lord  Chief  Juftice  by  any  ftatute.     Capitalis  jujliciarius   Dyer  224  K 
de  banco  folus  per  prarogativum  officii  fui  poteft  capere 
reetgniftones  finium,  abfque  dedimus  potejlatem. 

If  the  Lord  Chief  Juftice  of  the  Court  of  Common   Year-Book, 
Pleas  be  a  party  to  the  writ,  he  cannot  take  the  acknow-   lHcn#  6*  \u 

r      '  7  Dyer  220  b. 

ledgment  of  that  fine  quia  judex  in  propria  caufa. 
This  rule  extends  to  all  other  judges  and  commit 
fioOfcrs. 

■ 

5  42,  By  the  ftatute  34  &  $$  Hen.  8.  c.  26.  f.  40.   jufUces  of 
it  is  ena&ed,  that  fines  fhall  and  may  be  taken  before  Walcs* 

the 
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the  juftices  of  Wales ^  of  lands,  tenements,  and  here- 
ditaments, fituated  within  their  jurifdi&ion,  by  force 
of  their  general  commiffion,  without  any  writ  of  de+ 
dimus  poteftatem9  to  be  fued  for  the  fame  in  like  man- 
ner and  form  as  is  ufed  to  be  taken  before  the  King's 
Chief  Juftice  of  the  Common  Pleas  in  England. 


TITLE 
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TITLE  XXIV. 


FINE. 


CHAP.  V. 

Of  the  Parties  to  a  Fine. 


f  \.  Who  may  levy  Fines. 
J.  The  King. 
4.  The  Queen* 

C.  MOTTtCm  wwOmeM. 

1 3.  Coparceners ,     Joint-tenants , 

<uuf  TouMft  in  Common. 

1 4.  Per/ons  outlawed,  &c. 

15.  #^0  ar*  dif ailed  from  levy' 

mg  Fine  . 

16.  Per/one  having  no  Eflate  of 

Freehold  in  the  Lands. 


*5- 
26. 

30. 

33- 

37- 
38. 

39- 
40. 


Aliens. 

Infants* 

Infant    Tru/Ues    may    levy 

Fines* 
Idiots  and  Lunatics* 
Corporations. 

Women  feifed  of  Jointures. 
Ecclefiafticks  feifed  Jure  Ec- 

clefiae. 
What  Perfons  may  take  Lands 

by  Fine. 


Se&ion  u 
A   FINE  being  confidered  as  a  common  afliirance  Who  may 
or  conveyance  of  real  property,  it  follows  that     ^  lttCi* 
all  perfons  of  full  age  and  fufficient  underftanding, 
may  in  general  levy  fines  of  thofe  lands  in  which  they 
have  any  eftate  of  freehold,  either  by  right  or  by 
wrong. 


5  2.  Even  perfons  who  are  blind,  deaf,  or  dumb,  Elliot's  Cafe, 

or  who  are  both  deaf  and  dumb  at  the  fame  time,  Griffin  i! 

may  levy  fines,  if  it  appears  that,  notwithftanding  Ferrers, 

i_  r  •  Barnes  19. 

thofe  difabilities,  they  are  capable  of  comprehending  Keys  v.  Bull, 
the  nature  and  confequences  of  a  fine,  and  can  exprefs*      * 2*" 
their  meaning  by  writing  or  figns :  and  there  are  three 

inftances 


S9 


The  King. 
Dugd.  Orig. 
Jur.  93. 
Maddox 

Form.  N° 

S94«    . 
7  Rep.  32. 
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inftances  of  perfons  bora  deaf  and  dumb,  who  were 
permitted  to  levy  fines. 

5  3.  There  are  feveral  records  of  fines  publiihed  by 
Dugdale  and  Maddox >  to  which  the  King  is  a  party. 
It  was  however  much  doubted  in  the  reign  of  James  I. 
whether  the  King  could  levy  a  fine ;  and  his  Majefty 
having  confulted  Lord  Chief  Juftice  Pop  ham  and  Sir 
Edward  Coke  (then  Attorney  General)  on  this  fubje&» 
they  gave  it  as  their  opinion,  that  although  the  King 
eould  not  be  cognizor  of  a  fine,  becaufe  a  writ  of  co- 
venant could  not  be  brought  againfl  him,  yet  that  if 
a  fine  was  levied  to  the  King,  he  might  then  make  a 
grant  and  render,  which  would  be  good  and  fufficient 
to  bind  him. 


The  Queen. 
1  Inft.  3  a. 

m  *-      B 
4  Rep.  23  b. 


§  4.  The  Queen  may  levy  a  fine,  and  z  fine  may 
be  levied  to  her ;  for  fhe  has  in  every  inftance  the 
particular  privilege  of  filing  and  being  fued  alone,  and 
is  confidered  in  all  legal  proceedings  as  a  feme  fole, 
and  not  as  a  feme  covert. 


Married 
Women. 


Lib.  ii.  c.  3. 

Form.  Angl. 
N«  357. 


Maddox 
Biff.  x.  18. 


5.  As  married  women  might  always  be  impleaded 
jointly  with  their  hufbands,  it  follows  that  they  could 
join  with  their  hufbands  in  levying  fines :  and  it  ap- 
pears from  a  paflage  in  Glanvil/e,  and  fome  very 
ancient  records  publifhed  by  Maddox,  that  it  was  for- 
merly ufual  for  married  women  to  appoint  their,  huf- 
bands as  their  attoriiies  to  levy  the  fine  for  them. 

Thus  in  9  Rich*  1.  the  prior  and  convent  of  Lewis 

fined  to  the  King  in  half  a  mark,  ut  concordia  fa£ta 

%  inter 
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Inter  Richardum  de  la  Combe,  &f  Sybil/am  de  Dene, 

ttxorem  foam,  prefentes  per .  eundem  Ricardum  vimm 

futon,  pofttum  locofuo,  ad  Iiterandum  vel  perdendum,  et 

Willielmum  Priorem  et  conventum  de  Lewis  tenentem,  per  , 

* 

Willielmum  monachum  fuum  de  advocatione  ecclefia  de    ■ 
Wtddern,  unde  recognitio  de  ultima  prefentatione  fum~ 
monita  fuit  inter  eos  in  prefata  curia,  fcribatur  in  magna 

rotulo. 

It  is  probable  that  married  women  were,  in  confe- 
quence  of  this  pra&ice,  frequently  deceived,  and  de- 
frauded of  their  inheritances  by  their  hufbands.  The 
ftatute  de  modo  levandi  fines  therefore  dire&ed,  that  if  ,g  g^.  i. 
a  feme  covert  be  one  of  the  parties  to  a  fine,  fhe  %  Inft«sf5- 
ought  firft  to  be  examined  by  the  juftices,  and  if  fhe 
refufed  her  affent  to  the  fine,  it  fhould  not  be  levied* 

$  6.  When  a  married  woman  is  a  party  to  a  fine,  fhe 
ought  to  be  examine4  fecretly  and  apart  from  her 
hufband,  purfuant  to  this  ftatute,  that  the  Judges  or  2  j^  yT-# 
Commiffioners  may  inform  thenifelves  wliether  (he  3Atk-7ia» 
joins  in  the  fin;  of  her  own  free  will,  or  is  compelled 
to  it  by  the  threats  and  menaces  of  her  hufband. 
Every  thing  contained  in  the  writ  fhould  be  diftin&ly  Penne  n 
named  to  her ;  and  fhe  ought  to  be  informed  of  the   ForTeft.  JL 
confequences  of  her  affenting'  to  the  fine.    But  al-  41* 
though  the  ftatute  de  modo  levandi  fines  thus  pofitively* 
direfis  the  private  examination  of  a  married  woman, 
yet  if  fbe  is  allowed  to  acknowledge  a  fine  without 
being  examined,"  it  will  bind  both  her  and  her  heirs 
for  ever,  there  being  no  mode  of  reverfing  fuch  a 
£ne ;  becanfe  it  cannot  afterwards  be  averred,  that 

VouV.  O  the 
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the  married  woman  was  not  examined,  the  contrary 
being  retarded. 

$  7.  The  private  examination  of  a  married  womaxi 

is,  however,  not  dire&ed  in  all  cafes,  as  that  circum* 

1  tuft.;*;,     fiance  was  prefcribed  by  the  legiflature,  only  to  pre* 

vent  married  women  from  making  an  imprudent 
difpofition  of  their  property  at  the  inflance  of  their 
huibands ;  fo  that  where  a  hufband  and  wife  acquire 
any  intereft  by  a  fine,  and  depart  with  nothing,  the 
wife  need  not  be  examined,  becaufe  in  that  cafe  (he 
Lit.  f.  670.  cannot  poffibly  be  prejudiced.  It  may  therefore  be 
1  luk.  353  b.  j^jj  down  as  a  certain  rule,  that  a  married  woman 

need  only  be  privately  examined  in  levying  a  fine, 
where  (he  joins  in  granting  fome  eftate,  or  departing 
with  fome  interefL 

■ 

Roll.  Ab.  If  a  fine  be  levied  to  a  hufband  and  wife  who  grant 

7£  ,  \nc  and  render  a  rent,  the  wife  ought  to  be  examined,  be- 
caufe by  the  render  (he  makes  herfelf  liable  to  the 
payment  of  the  rent, 

7  Rep.  8  m    x     S  8.  If  a  married  woman  levies  a  fine  of  her  own 

i°lnftP463/*  inheritance^  without  her  hufband,  it  will  bind  her  and 

Hob.aaj.       her  heirs,  becaufe  they  will  be  eftopped  to  claim  any 

.    thing  in  the  lands,  and  cannot  be  admitted  to  aver 

that  (he  was  a  married  woman,  that  being  contrary  to 

the  record*    But  her  hufband  may  enjer  and  defeat 

fuch  fine,  either  during  the  coverture,  to  r^ftore  him* 

fetf  to  the  freehold  which  he  held  jure  uxor  is,  or 

after  her  death,   to  reftore    himfelf  to  his  tenancy 

by  the  curtefy ;  becaufe  no  aft  of  a  feme  covert  can 

1  transfer 
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transfer  that  intereft  which  the  marriage  has  rafted  in 

the  hufband  ;    and  if  the  hufband  avoids  the  fine 

during  the  coverture,  neither  the  wife  nor  her  heir*  i  Inft.  46  *. 

will  be  barred  by  it ;  for,  by  the  entry  of  the  hufband,  *#  '* 

the  whole  eftate  which  pafled  by  the  fine  is  defeated, 

and  the  old  eftate  of  the  wife  revelled  in  her,  and  the 

hufband  becomes  again  feifed  in  right  of  his  wife. 


Even  an  entry  .by  the  hufband  into  part  of  the  land,   Mayo  v. 

whereof  the  wife  alone  levied  a  fine,  wiH  avoid  the   ,  Fto^rc#, 

96, 

'ollexf,  164* 


whole  fine.  $?*• 


§9-  If  a  married  woman  levies  a  fine  executory  as  Co.  Read.  7." 
if  me  file,  and  execution  is  fued  againft  the  hufband  cr  *  *  a°* 
and  wife,  the  hufband  may  flop  the  execution  of  the 
fine,  becaufe  no  aft  of  his  wife's  can  prejudice  him. 
And  if  in  a  cafe  of  this  kind  the  hufband  had  made 
default,  and  his  wife  was  received  in  his  fte&d,  fhe 
might  for  the  benefit  of  her  hufband,  prevent  the1 
Execution  of  her  own  fine,  but,  after  the  death  of  her 
hufband  fhe  cannot  avoid  it. 

$  io.  If  a  woman  levies  a  fine  by  the  name  of  Mary,  j  sidtcf.  xza, 
die  wife  of  Thomas  Stiles,  it  Will  be  void  ;  becaufe  it 
appears  by  the  very  record  itfelf  that  the  cognSzor  was 
a  married  woman. 

§  11.  It  is  agreed  that  a  wife  may,  without  her  ' 

hufband,  execute  a  naked  authority,  though  no  fpe- 
cial  words  are  ufed  to  difpenfe'with  the  difebility  of 
coverture :  but  if  the  legal  eftate  in  lands  is  vefted  ma, 
married  woman  in  truft  for  another,  fome  hold  that 

Ga  fhe 
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<he  cannot  pafs  it  to  the  ccftui  que  truft  unlefs  her  buf» 
band  joins ;  and  therefore,  that  if  fhe  makes  a  feoff- 
ment, or  levies  a  fine  without  him,  the  firft  will  be 
W.  Jones  137.   void,  the  latter  voidable :  but  other*  are  of  opinion, 
1  Inft.  1  is  if.  tYM  t|je  hulband's  joining  is  not  more  requifite  in  this- 

than  in  the  former  cafe. 

,§  1 2.  The  following  is  the  only  cafe  where  a  mar- 
ried woman  has  been  allowed  to  levy  a  fine  without 
her  hufband. 


Morcau's 

Cafe. 


Upon  a  motion  that  Ann  Moreau,  wife  of 


«ack.R       Moreau,  might  levy  a  fine  without  her  hufband,  it 


1205. 


appeared  that  the  lands  had  been  fold  by  the  hufband, 
who  covenanted  that  he  and  his  wife  (when  of  age) 
fhould  levy  a  fine.  When  the  wife  came  of  age,  lhe 
refufed  to  join  in  it ;  but  it  was  levied  by  the  hufband 
alone,  who  afterwards  went  abroad*  The  wife  now 
confented  to  levy  it,  but  the  hufband  was  abfent.  It 
was  faid  that  it  had  been  ufual  in  fuch  cafes  for  the 
curfitor  to  make  out  a  praeipe  to  the  wife  as  a  feme 
fole ;  but  no  example  of  it  was  produced  upon  the 
motion.  The  Court  would  make  no  rule  to  authen- 
ticate fuch  a  fine ;  -  but  it  was  afterwards  acknowledged. 
de  bene  cjfe  before  the  Lord  Chief  Juftice  then  ia 
court. 


Coparcener^ 
Joint-tenants, 
J  and  Tenants 
in  Common* 
1  Rep.  58.  a. 
f  Mod.  45. 
1  Salk.  a  86. 


§  1 3.  Coparceners,  joint-tenants,  and  tenants  ia 
common,  may  levy  fines  of  their  refpe&ive  {hares  y 
and  if  there  be  two  joint-tenants  in  fee,  and  one  of 
them  levies  a  fine  of  the  whole,  this  will  not  amount 
to  an  oufter  of  his  companion :  but  it  is  a  feverance 

of 
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of  the  jointure,  though  they  continue  to  be  in  of  the 

old  ufe. 

$  14.  Perfons  outlawed  or  waived  in  perfonal  ac*  Per  fern*  out- 

tions,  may  alien  by  fine ;  for  their  eftates  ftill  remain  WefL  Symh. 

intheaa,  although  they  have  forfeited  the  rents:  and  p-*-f-x3* 

profits. 

§  1 5.  Having  enumerated  the  perfons  who  are  ca~  Who  ^  ^ 
pable  of  levying  fines,  we  (hall  now  examine  who  are  fw<^  *«** 
difkbled  from  being  cognizors,  or  conveying  by  fine. 
This  di&bility  may  arife  either  for  want  of  a  fufficient 
eftate  in  the  lands,  a  competent  degree  of  judgment 
and  underftanding,  or  from  being  incapacitated  by 
their  fituation,  or  by  fome  pofitive  aft  of  parliament.  ~ 

$  16.  Na  perfon  can  levy  a  fine  of  lands  that  will  Perfoos  W 
affe&  ftrangers,  unlefs  he  has  at  leaft  an  eftate  of  free*  ^Freehold 
hold  in  them,  either  by  right  or  by  wrong ;  for  other-   » &*  If **** 
wife  it  might  be  in  the  powej:  of  any  two  fttanger*  to    14  Weft, 
deprive  a  third  perfon  of  his  eftate,.  by  levying  a  fine  ^ y™  '  *" tm 
of  it ;  fo  that  in  every  cafe  where  a  fine  is  levied,  and 
none  of  the  parties  to  fuch  fine  have  any  eftate  of 
freehold  in  the  lands  whereof  the  fine  is  levied,  it  will 
only  bind  the  parties  themfelves,  and  their  heirs,  but 
may  at  any  fame  time  be  fet  afide  by  the  real  owner* 
by  pleading  that  neither  of  the  parties  had  an  eftate 
of  freehold  in  the  lands  at  the  time  when  the  fine  was  Iafra^h/14. 
levied* 

* 
$  17.  A  fine  levied  before  entry  or  receipt  of  rent, 

will  be  void  upon  the  fame  principle. 

G3  Upoa 
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Xord  Townf-   .   Upon  a  bill  filed  for  a  fhare  in  the  New  River  water, 
r*Atk.  «6»     ^e  defendants  pleaded  a  fine  and  non-claim,  but  is 

appearing  {bat  there  was  no  entry  no?  receipt  of  rent 
until  after  the  fine  was  levied,  L,ord  Hardwicke  faid, 
there  was  not  a  fufficient  feifin  to  fuppoit  the  fine; 
•  His  Lordfliip  alfo  ob&rved,  that  the  receipt  of  rent 
with  a  continuance  of  poflefSon  before  the  levying  the 
fine,  might  have  been  fufficient,  becaufe  thofe  ads 
would  {hew  yuoanimo  the  fine  was  levied :  fo  that  if 
the  rents  had  been  received  by  the  defendants  before 
the  fine  was  levied,  and  continued  to  be  paid  to  them, 
k  would  have  been  the  ftrongeft  evidence  of  pof« 
feffion, 

Dwf.  §  18.  The  tenant  in  pofleflion  will  not  be  allowed  as 

£owp.  6s  1 .     3R  evidence  to  prove  the  eftate  of  a  landlord  who  levies 

a  fine^  becaufe  he  would  then  be  a  witneft  to  fupport 

lus  own  pofleflion. 

< 

$  19.  A  perfon  having  *  defeasible  right  only  to 
lands,  may  nptwithftanding  levy  a  fine  of  them,  which 
cannot  be  fet  afide  by  the  plea  that  neither  of  the 
parties  had  an  eftate  of  freehold  w  the  lands, 

» 

Carter  ▼.  Sir  Michael  Armin  bein£  feifed  in  fee'of  the  manors 

i  P.  W.  505.   *&  Pickworih  and  Willougbby*  by  his  will  devifed,  that 
%t 6Vi*- Ab*     in  cafe  his  perfonal  eftate,  fcfcf  fhould  not  be  fufficient 

to  pay  his  debts,  then  his  executors  (hould  receive  the 
rents  and  profits  of  his  whole  real  eftate ;  and  after 
payment  thereof,  he  deviled  tbe  manprs  pf  Ficbwrtk 
%adWtiUughby  to  his  uncle  Evers  Armin  for  life,  and 
fa  qrfe  he  fhould  have  iflue  male,  tfcen  to  fuch  iflue 

pate 
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male  and  his  heirs  for  ever ;  and  in  cafe  he  fhould 
have  no  iffue  male,  he  devifed  the  manor  of  Willougbby 
to  his  nephew  Sir  Thomas  Barnardifton  in  fee.  Upon 
the  death  of  Sir  Michael  Armin,  Even  Armin  entered 
upon  the  premifes  devifed  to  him,  and  devifed  them 
to  bis  erandfon  Armin  Bullingham,  and  the  heirs  of 
his  body,  tjpon  the  death  of  Even  Armin,  Sir 
Thomas  Barnardifton  entered  upon  the  premifes,  claim- 
ing  the  fame  by  virtue  of  the  remainder  limited  to 
him  by  the  will  of  Sir  M.  Armin.  Armin  Bulling- 
bam,  the  devifee  of  Evers  Armin,  entered  upon  the 
manor  of  Wilkugbhj,  claiming  the  title  thereto,  and 
pat  his  cattle  into  fome  part  of  the  land,  upon  which 
enfued  a  replevin,  and  the  fpecial  verdi&  in  3  L?v. 
431.  and  2  Salk.  224.  This  fuit  was  afterwards  com* 
promifed  between  Sir  Thomas  Barnardifton  and  Armin 
Bullingham,  who  both  joined  in  a  fine  of  the  manor 
of  Willoughby  ;  but  previous  to  this  Sir  Thomas  Bar- 
nardifton had  conveyed  the  premifes  by  leafe  and 
releafe  to  Sir  Samuel  Barnardifton  in  mortgage. 

It  was  contended  that  this  fine  was  void,  as  neither 
of  the  parties  had  an  eftate  of  freehold  in  the  lands  >  but 
the  Lord  Chancellor  held,  "  that  in  this  cafe  it  could 
"  not  be  faid  that  partes  Jinis  nihil  babuerunt,  becaufe 
a  Armin  Bullingham,  on  the  death  of  Evers  Armin, 
"  and  as  his  devifee,  had  a  right  againft  all  perfoits 
f<  whomsoever  but  the  heir  of  Sir  Michael  Armin  the 
u  teftator,  and  Barnardifton,  entering  upon  him  as  a 
"  diffeifor  ;  and  though  Barnardifton  afterwards  mort- 
"  gaged  the  premifes  in  fee,  yet  he  continued  in 
*  pofleffion  thereof,  and  joining  with  Bullingbam  in 

G  4  "  the 
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*€  the  fine,  it  could  not  be  faid  that  partes  finis  nihil 
"  babuerunt,  when  one  of  them,  viz.  Barnardijion, 
«  had  the  poffeffion,  and  the  other  of  them,  viz: 
'*  Bullingham,  had  the  right  to  the  land  againft  Bar* 
"  nardifton,  and  alfo  againft  his  mortgagee*99 

3  Rep.  77  *.         S  2°*  H  a  Pcrf°n  w^°  *•  only  poffeffed  of  lands  for 

a  term  of  years,  or  who  holds  them  by  a  ftatute  mer- 
chant, flatute  ftaple,  or  writ  of  elegit,  or  is  tenant  at 
will,  levies  a  fine,  it  will  have  no  effed  whatever  as 
to  flrangers,  becaufe  the  cognizor  has  no  eflate  of 
freehold. 

Co.  Cap.  f.  5  tlm  ^  f°H°W8  fro^1  the  fame  principle,  that  if  a 

55*  copyholder  levies  a  fine  of  his  copyhold,  it  is  void, 

becaufe  the  freehold  is  in  the  lord. 


1  Inft*  337  *•  §  22*  ^e  onty  m°de  by  which  a  tenant  for  years 
note*  or  a  copyholder  can  levy  a  fine,  fo  as  to  give  it  any 

force,  is  by  firft  making  a  feoffment,  by  which  means 
Vide  Tit  16.  **c  acquires  a  freehold  by  difleifin.     This  do&rine  has 

however  been  lately  queftioned. 

J  a  3.  There  are  two  cafes  in  which  a  fine  is  al- 
lowed to  operate,  although  the  parties  have  no  eltate 
of  freehold  in  the  lands.  The  firft  is  where  a  cejhii 
que  trufk  levies  a  fine  of  his  truft  eflate,  of  which  the 
reafon  will  be  given  in  a  fubfequent  part  of  this  work. 
Ante  ch.  2.  ^n^  ^e  fecond  ls  when  the  fine  is  levied  by  a  vouchee 
**  5^'  %to  the  demandant,  or  from  a  demandant  to  a  vouchee, 

which  is  allowed,  becaufe  in  law  the  vouchee  is  fup* 

poled 
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^{ed  to  be  tenant  of  the  land,  though  in  faa  he  never 
is  fo  at  prefent. 

$  24.  The  averment  quod  partes  Jims  nihil  habutruni 
cannot  be  made  by  a  perfon  claiming  as  heir  to  the  * 

cognizor  of  a  fine,  and  making  -his  title  to  him  or 
through  him.  But  where  a  perfon  makes  mention  of 
any  of  his  anceftors,  in  the  courfe  of  his  pedigree 
only,  and  not  as  one  from  whom  he  claims,  he  is  not 
barred  by  his  fine,  but  may  aver  quod  partes  finis  nihil 
babuerunt. 

% 

William  Rogers  9  an  idiot*  being  feifed  of  a  reverfion  Edwards  ▼♦ 
in  fee,  Andrew  Rogers ,  his  uncle,  levied  a  fine  of  the   S0^!? 

.  .  Cro.  Car. 

lands  with  proclamations  to  a  flranger,  and  died  in  the  514. 543. 
lifetime  of  his  nephew  :  upon  the  death  of  the  idiot   skW^hmi 
without  iffue,  the  grandfon  of  Andrew  Rogers  entered  456- 
and  claimed  the  lands  as  heir  at  law  to  the  idiot ;  and 
the  queftion  was,  whether  he  was  barred  by  the  fine    • 
of  his  grandfather.     Croke  and  Berkeley  were  of  opi- 
nion, that  as  the  lands  never  defcended  on  Andrew 
Rogers j  his  grandfon  was  not  barred  by  his  fine,  but  , 

might  aver  quod  partes  finis  nihil  babuerunt9  for  he 
claimed  nothing  from  him,  but  only  mentioned  him 
in  the  courfe  of  his  pedigree. 

$  25.  An  alien  not  being  capable  of  holding  lands,  Aliens; 
ought  not  to  be  permitted  to  levy  a  fine ;  but  if  he 
does  levy  a  fine,  it  will  not  conclude  the  King  after 
Dffice  found. 

5  a$.  By      . 
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Infants.         *    5  t€L  B^  &e  oomqMi  few,  infants*  or  perfbib 
3  Kcb.  480.    under  the  age  of  twenty*one  years,  are  incapable  of 

a  Leon.  159.  °  J  J  r 

binding  thcmfelvcs  by  any  contrad,  which  may  turn 


prejudice,  on  account  of  their  feppo&d  want 
*£  judgment  and  diTcrction  at  that  period ;  in  confe- 
quttioe  of  thk  principle,  an  infant  is  incapable  of 
4>efatg  cogfiiaor  in  k  fine ;  but  if  an  infant  is  permitted 
<b  levy  a  fine,  and  that  fine  is  not  reverfed  during  his 
minority,  it  mud  for  ever  afterwards  ftand  good*. 

The  reafon  that  an  infant  is  retrained  from  reverf- 

ing  a  fine  levied  by  him,  unlefs  it  is  done  during  his 

minority,  is,  becaufe  that  fa&  can  oAly  b6  tried  by  an 

infpe&km  of  his  perfon  in  open  court    Non  tejlium 

1  TwfL  111  «,    tejtimanfa,  no*  jurat orum  veredi&o,  fed  judicis  in/pec* 

^*J*-  time  fohmtmdo.    This  mode  of  trial  is  adopted,  be- 

4»ufe  every  judicial  ad  fhall  be  intended  to  have  been 
tightly  done,  nnt3  the  contrary  appears ;  and  there- 
&it  it  is  fitter  that  the  propriety  of  fuch  an  a£t  fhould 
^  tried  by  the  court,  than  by  a  jury. 

9  Rep.  31.  S  *7'  **  c^e8  °f  t^s   ^n^   a  ^l  ^"ties   to   &* 

&erffF>  commanding  him  to  conftrain  the  party  to  ap- 


•  In  the  Roll*  of  Parliament  50  Ei*  3.  N°  127.  voL  1.  p.  34s. 
there  is  a  petition  from  the  Commons,  complaining  of  the  very 
great  hardfhip  of  not  permitting  a  perfon  who  had  levied  a  fine, 
when  an  infaht,  to  reverie  it  after  he  attained  his  full  age  j  and 
fraying  that  every  perfon  vriio  had  levied  a  fine  during  his  infancy 
fliould  he  allowed  a  certain  time,  fuch  as  two  years  after  he  attained 
his^ull  age,  to  reverie  it ;  to  which  the  King  anlwered,  that  he 
would  confider  againft  the  next  Pat  Lament,  whether  it  would  be 
proper  to  alter  (he  old  law  in  this  point  or Hot. 

peart 
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pear,  that  it  may  be  afcertained  by  the  infpe&oa  of 
his  perfon,  whether  he  be  of  full  age  or  not;  atf  /er 
ofpeSum  corporis  fid  cmfiart  fokrit,  jufthiarm  no/Ms, 
fipradsQm  A*  Jit  plena  atatis  necne. 

The  Judges  may  aHb  examine  die  infant  upon  an  *  ***•  AW. 
oath  of  voir  dire,  or  any  of  his  parents,  and  inform 
themfelves  by  means  of  church  books,  or  any  other 
kind  of  evidence,  if  there  ihould  ftill  remain  a  doubt 
irefpe&mg  die  age  of  the  party. 

§  28.  The  peculiar  privilege  thus  given  to  infants,  of 
averring  againft  a  record  during  their  infancy,  is  pro* 
bably  owing  to  this  caufe.  The  Judges  or  Conrmif- 
fioners  who  take  the  acknowledgment  of  fines,  are 
fuppoied  to  infped  the  age  of  all  thofe  who  acknow* 
ledge  a  fine  before  them,  purfuant  to  the  directions  in 
the  ftatute  do  mod*  tevandi  fines  ;  and  if,  after  fuch 
infpedion,  they  are  permitted  to  levy  a  fine,  it  is  pre- 
fumed  they  are  of  fufficient  age ;  and  thd  infant  there-  3  Atk.  711. 
fore  cannot  in  that  court  aver  his  difability ;  but  if 
upon  a  writ  of  error  brought  in  a  fuperior  court  he  is 
iufpe&ed  and  found  not  to  be  of  full  age,  the  fine 
may  be  reverfed  $  becaufe  the  public  infpe&ton  of  an 
infant  by  the  Judges  m  a  Court  of  record,  is  of  equal 
notoriety  and  authenticity  with  a  former  record  of  the 
infant's  having  levied  a  fine,  (which  fuppofes  him  to 
be  of  full  age) \  and  therefore,  as  both  fads  are  re* 
corded,  and  coxttradid  one  another,  the  latter  faft  win 
prevail. 


9» 
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If  infancy,  were  permitted  to  be  tried  by  any  othef 
mode  than  the  perianal  infpe&ion  of  the  infant  in  a 
Court  of  Record,  averments  might  be  made  many 
years  after  a  fine  had  been  levied,  that  the  perfon 
who  acknowledged  it  was  an  infant  at  the  time,  by 
which  means  records  might  be  avoided  by  bare  aver* 
jnents,  which  would  be  productive  of  the  greateft 
confufion* 


ilnft.  131  «• 

Idem  380  k 
Kcckwith't 
Cafe, 
Moore  844* 


§  29.  If  the  perfon  of  an  infant  be  infpe&ed  by  the 
Judges,  and  it  is  once  recorded  that  he  is  within  age, 
although  the  infant  fhould  attain  his  full  age,  or  die 
before  the  fine  is  reverfed,  yet  he  or  his  heirs  may 
reverie  it,  at  any  time  afterwards. 


Sarah  Grif- 
fith's Cafe, 
12  Mod.  4441 


An  infant  acknowledged  a  fine,  and  the  cognizee 
omitted  to  get  it  ingroffed  until  the  infant  fliould  at- 
tain his  full  age,  in  order  to  prevent  him  from  bring- 
ing a  writ  of  error ;  the  court,  upon  a  view  of  the 
cognizance  produced  by  the  infant,  and  upon  his 
prayer  to  be  infpe&ed,  and  to  have  his  non-age  re* 
corded,  infpe&ed  him  and  recorded  his  infancy,  in 
order  to  give  him  the  benefit  o£  his  writ  of  error ; 
which  he  mull  otherwife  have  loft,  as  his  non-age 
determined  before  the  next  term. 


The  principles  here  laid  down  refpe&mg  fines 
levied  by  infants  are  confirmed  by  the  following  cafes : 
Ann  HungatSz  cafe,  12  Rep.  122.  War/comb  T.  Car- 
rell9  idem  124.  Dyer  220.  Herbert  Parrot's  cafe, 
a  Vent.  30.     1  Mod.  246.    Hutchinfon't  cafe,  3  Lev. 

36. 
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36.  Sherlock's  cafe,  Sty.  457.  Cou/tn's  cafe,  1  Pira/. 
69.  Requijbe  v.  Requijbe,  Buljt.  p,  a.  320*  And 
Jtyafc's  cafe,  Cr*.  7**.  230. 

1 

5  30*  By  the  ftatute  7  >frtJi.  c.  19.  it  is  ena&ed,    Infant  Tmf- 
that  it  ihall  and  may  be  lawful  to  and  for  any  perfon   f^. 
wider  the  age  of  twenty-one  years,  by  the  direction 
of  the  Court  of  Chancery  or  Exchequer,  on  the  peti- 
tion of  the  perfons  for  whom  fuch  infants  ihall  be 
feifed  or  poffeffed  in  truft,  to  convey  and  allure  any    3  Atk.  rf+» 
fuch  lands,  tenements,  or  hereditaments,  in  fugh  man- 
»er  as  the  laid  courts  ihall  direft. 

5  31.  Upon  £  petition  in  Chancery,  praying  that   Ex  parte 
an  infant,  the  heir  of  a  mortgagee  in  fee,  who  tots    ,  jJJ^  47~ 
likewife  a  feme  covert,  might  convey  by  fine  under   Com.  Rep. 
this  ftatute,  the  Mafter  reporting  it  neceflary :  Lord 
Chancellor  Hardwickc  faid,  this  queftion  came  before 
him  foon  after  he  had  the  feals,  and  that  he  confulted 
with  Lord  Chief  Baron  Comyns^  who  thought  the   Vide  3  P. 
court  might  order  an-  infant  who  was  a  feme  covert  to       mi"  *  ** 
levy  a  fine :  for  the  aft  is  general,  that  alt  perfons 
under  age  ihall  convey  and  aflure ;  and  that  as  a  feme 
covert  of  full  age  could  not  afTure  tut  by  fine,  the   Lombo  v. 
court  may  direft  an  infant  to  convey  in  the  fame  man-  «fnbc' .- . 
ner ;  and  4n  order  was  made  accordingly.  S.  P. 

$  32.  By  the  ftatute  4  Geo.  3.  c  16.  it  is  enabled, 
that  it  ihall  and  may  be  lawful  for  any  infants  having 
eftates  in  lands,  tenements,  or  hereditaments,  within 
the  dutchy  of  Lancq/ier,  or  the  counties  palatine  of 
Cbefler,  Lancq/ter,  and  Durham,  or  in  the  principality  of 

a  Wales* 
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ftbfer,*  by  the  dirc&on  of  the  Court  of  the  Dutclry 
Chamber  of  Lancqfler,  of  the  Court  of  Exchequer 
in  the  county  palatine  of  Cbtftir,  of  the  £ourt  of 
Chancery  of  the  county  palatine  of  Lancajlcr>  of  the 
Court  of  Chancery  of  the  county  palatine  of  Durham, 
and  of  the  federal  courts  of  the  Great  Seffions  in  Wales 
stfpedtvely,  to  convey  and  allure-  any  fuch  lands,  te- 
nements, or  hereditamants,  in  fuch  manner  as  the  laid 
feveral  courts  fhall  dined. 


!<&*•  aad  $  33.  Idiots,  lunaticks,  and  generally  all  perfons  of 

non-lane  memory,  are  incapable  of  levying  fines  j  and. 
the  ftatute  de  tnodo  levqndi  fines  exprefsly  dire&s,  that 
perfons  of  this  defcription  fhall  not  be  permitted "  to 
acknowledge  a  fine :  but  ftill,  if  the  Judges  or  Com- 
miffioners  allow  them  to  levy  a  fine,  it  can  never 
afterwards  be  reverfed  by  any  averment  that  the  cog. 

4*1Up.  1*4.     nizors  laboured  under  any  of  thofe  difabilities,  becaufe 

the  record  and  judgment  of  the  court  being  the 
higheft  evidence  in  the  law,  the  cogriizors  muft  be 
,  .  prefumed  to  have  been  capable  of  contracting  at  the 

time,  and  therefore  no  averment  can  be  admitted  to ' 
the  contrary:  and  it  is  laid  that  even  a  declaration 
of  the  ufes  of  a  fine  by  an  idiot  or  lunatick  will  be 
good* 

ta  Rtp.  124.  S  34*  Qne  Henry  Bujhley,  a  monftrous  and  de- 
formed cripple  and  idiot,  was  taken  from  his  guardian, 
and  carried  to  a  place  unknown,  where  he  was  kept 
in  fecret,  until  he  had  acknowledged  a  fine  of  his 
lands  before  Juftice  Soutbcot,  to  one  Bottom? ,  and 

•     ted* 


\ 


had  declared  the  ufe  of  the  fine  to  BMbmr  and  hifc 

hcks. 

ifenrjr  BufhUy  was  afterwards  found  by  inquifitioa 
to  hare  been  an  idiot,  a  notivitate,  and  upon  an  a&OA 
brought  by  a  perfon  who  claimed  under  Botbome,  the 
idiot  was  fisnt  out  of  the  Court  of  Wat di  upon  a 
man's  fUpuldera,  to  be  ffcewn  to  the  Judges  of  the 
Court  of  Common  Pleas.  Lord  Chief  Jiiftice  Dyer. 
fiudy  that  the  judge  who  took  the  fine  was  not  worthy 
to  take  another:  but  rotwithftanding  this,  and 
although  the  monftrous  deformity  and  idiotcy  of 
Bu/bky  was  apparent  and  vififcle,  yet  the  fine  flood 
good* 

It  was .  moved  as  a  doubt  in  the  Court  of  Wfrds* 
whether  this  fine  Ihould  not  enure  to  the  ufe  of  th* 
idiot  and  his  heirs  $  for  although  it  was  agreed,  that 
the  fine,  being  of  record,  bound  the  idiot*  yet  it  was. 
contended,  that  die  dped  executed  by  the  idiot,  was: 
not  fufficient  to  direft  the  ufes  of  the  fine  j  but  it  wat; 
refolved,  u  That  for  as  much  as  he  was  enabled 
w  by  the  fine  as  to  the  principal,   he  ihould  not  *  **P-  **  ** 

*  ^^  r        \   \  Hob.  224.. 

"  be  difahled  to  limit  the  ufes  which  »re  but/ at  ac«  Vide  infnu 
"  ceflary." 

$35.  One  Hugh  hewing^  who  was  an  idiot,  and  fo  Hurt  Lew* 
fopnd  by  office,  levied  a  fine,  and  declared-  the  ufe*  ^ Rcpa  ^ 
of  it  by  indenture.    It  was  refolved  in  the  Court  of  winch  Io6# 
Wards  by  the  Lords  Chief  Juftioes  Wray  and  Dyer, 
that  both  the  fine  and  declaration  of  ufes  ihould  ftand 
tpodt  a*  neither  Hugh  hewing  nor  his  heirs  could  aver 

that 
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that  be  was  an  idiot :  and  k  was  {aid  by  the  court,  that 
they  would  fooner  fuppofe  the  office  found  to  hare 
been  erroneous,  than  bring  a  judicial  ad  into  queftion, 
or  the  judgment  of  the  court  in  which  the  fine  was 
levied.   - 

Lifter  y.  S  36*  A  complaint  was  made  to  the  Court  of  Cora- 

ftraet  2J^  mon  Pleas,  by  Thomas  Cujf,  fupported  by  many  affi- 
davits, fetting  forth,  that  Johanna  Lifter  9  one  of  the 
cognizors,  in  a  fine  lately  levied,  had  for  fome  years 
paft  been  difordered  in  her  fenfes,  and  was  fo  at  the 
time  when  the  faid  fine  was  levied*  The  court  there* 
upon  made  a  rule  to  fliew  caufe  why  the  fine  fliould 
not  be  vacated,  and  for  John  Hancock,  one  of  the 
commiffioners,  (who,  with  two  others  took  the  fine 
by  dedimus  poteftatem^)  to  anfwer  the  matters  in  the 
affidavits.  Upon  an  enlargement  of  the  rule,  the 
court  recommended  it  to  them  to  produce  the  (aid 
Johanna  Lifter,  who  refided  in  Torkfbire,  and  accord- 
ingly  (he  was  brought  into  court :  and  being  examined 
by  the  Lord'  Chief  Juftice,  appeared  to  be  a  perfon  of 
good  capacity,  and  very  well  to  understand  the  intent 
of  a  fine,  and  <  the  deed  declaring  the  ufes  thereof, 
which  was  in  favour  of  her  ^uffiand,  with  whom  fhe 
had  lived  many  years,  and  upon  whom  fhe  was  de- 
!  firous  to  fettle  her  eftate,  and  prevent  its  defcending 
to  the  f^id  Thomas  Guft,  her  nephew  and  heir  at  law. 
The  court  difcharged  the  rule,  with  cofts  of  the  ap- 
plication, and  the  expences  of  the  faid  Johanna: \  jour* 
ney  to  Weftminfter,  to  be  paid  by  Cuft. 

5  37*  Corporations 
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§  37.  Corporations  •  aggregate  cannot  levy  fines ;  Corporation!, 
bequfe,  as  they  are  inyifible  bodies,  they  can  only 
appear  by  attorney:  whereas  the  ftatute  de  modo 
levandi  fines  requires  that  the  parties  to  a  fine  fhall 
appear  personally  before  the  judges.  But  Lord 
Coke,  fays,  that  a  fole  corporation  may  acknowledge  a 
fine. 

§  38,  There  are  feme  perfons  who  are  reftraincd  from 
levying  fines  among  other  modes  of  alienation  by  parti- 
cular ftatutes.  Thus,  by  the  ftatutes  1 1  Hen.  7.  c.  20.  Women  feiM 
and  $iHen.  8.  c.  28.  women  feifed  of  jointures  or  eflates 
tail  of  the  gift  of  their  hufbandsj  and  hu (bands  feifed 
jure  uxor  is  ^  are  prohibited  from  levying  fines  of  fuch 
eftates.  An  account  of  thefe  ftatutes,  and  of  the 
fevend  cafes  which  have  been  decided  on  them,  will 
be  given  in  Title  36.  ch.  8. 

§  30.  All   ecclefiafticks    feifed  -in    right  of  their   Ecclefiaftickt 

,  feifed  jure 

churches,  as  archbifhops,  bifhops,  deans  and  chapters,   cedtfid. 
mailers  and  fellows  of  colleges,  &c.  are  reftrained  by    1  Eiiz.  c.  19. 
a  variety  of  ftatutes  from  alienating  their  church  lands,    '  ^^ 
for  any  longer  time  than  for  three  lives  or  twenty-one 
years,  in  confequence  of  which  they  are  by  implication 
prohibited  from  levying  fines. 

40.  With  refpeft  to  the  perfons  who  are  capable  of  what  Perfont 
being  cognizees,  and  of  taking  any  eftate  by  fine,  it   Jands  by 
will  be  fufficient  to  obferve,  that  all  thofe  who  are   fine.  ^ 
enabled  by  the  common  law  to  take  by  way  or  grant, 

Voirt  V,  H  may 


9* 
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may  alio  take  an  eftate  by  fine,  as  infants,  married 
women,  corporations  fole  or  aggregate  (for  an  eftate 
may  be  taken  in  a  fine  by  attorney);  or  any  other 
perfon,  except  thofe  who  are  confidered  in  law  as 
civilly  dead.  ' 


xni£ 
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TITLE  XXXV. 

FINE. 


CHAP.  VI. 

Of  what  Things  a  Fine  may  be  levied. 

§  l.  Every  Species  of  real  Property.     §  8.  New  River  Shares. 
7.  Tubes.  10.  By  what  Defcriptions, 


Se&ion  i. 

A  FINE  may  be  levied  of  every  fpecies  of  real  pro-   Every  Specie* 
r      l  m  1  of  real  Pro- 

perty, as  01  an  honour,  manor,  meuuage,  dove*  perty. 

houfc,  garden,  orchard,  land,  meadow,  pafture,  wood,        **** lu 

underwood,  fiihing,  warren,  fair,  toll,  waifs,  eftrays, 

common,  &c.    And,  in  general,  it  may  be  laid  down 

a*  a  certain  rule,  that  a  fine  may  be  levied  of  every 

thirfg  whereof  a  pracipe  quod  reddat  orfdeiat  lies. 

There  are  even  fome  things  whereof  a  fine  may  he  I<km» 
levied,  although  a  pracipe  quod  reddat  cannot  be  brought 
for  them,  as  an  office,  for  which  neither  a  pracipe  nor 
an  affize  lies,  but  only  a  auod  termittaU 


S  a.  A  fine  may  be  levied  of  an  advowfon  in  grofs,  8  Rep.  145  & 
or  right  of  prefentation  to  an  ecclefiaftical  benefice,  of  p,  %\  242/ 
which  there  are  a  variety  of  inftances  in  the  books. 

5  3.  A  fine  may  be  levied  of  a  chief  rent,  a  rent-  Shep.Tou.n. 
charge,  or  any  other  rent  which  is  aftually  in  effi  ;  but 

H  2  a  fine 
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a  fine  cannot  be  levied  of  an  annuity  to  a  man  and 
his  heirs,  becaufe  it  is  only  a  perfonal  inheritance. 

§  4.  A  fine  may  be  leyied  of  any  thing  that  lies  in 

prender,  provided  it  can  be  ascertained  with  Sufficient 

• 

accuracy,;  but  .of  things  uncertain,  fuch  as  commoijt 
wkhout  number,  a  fine  cannot  be  levied. 

Shcp.T0u.13.       §  5.  As  fines  may  be  levied  of  every  kind  of  real 
-  eftates  in  pofleffion,  fo  they  may  alfo  be  levied  of  all 
lands,  tenements,  or  hereditaments,  to  which  the  par* 
ties  are  entitled  in  remainder  or  reverfion. 

]  4 

Moor  2  jp.  5  &  A  fine  may  be  levied  of  an  undivided  part  qf 

Jh*CPTou  12    a  manor,  meffuage,  or  other  real  eftate,  as  well  as  of 

the  whole,   and  the  writ  mud  be  for  an  undivided 

moiety,  third  or  fourth  part  of,  &V.  &c.  But  if  an 
entire  thing,  a$  a  manor  or  meffuage,  be  parted,  as  if 
the  manor  of  5.  be  divided  into  two  parts  (if  the  divi- 
fion  be  fo  made  that  the  manpr  of  that  part  be  not 
extinft)  and  a  fine  is  levied  of  a  part  of  it,  it  muft  pafs 
by  the  name  of  the  whole,  as  de  manerio  de  S.  cum 
pertinent iis. 

*  • 

Tithes.  $  7.  As  the  diflblution  of  monafteries  by  Hen.  8. 

the  appropriations  of  the  feveral  re&ories,  parfonages, 

■      .  • 

Tit.  22.  f.  72.   and  other  ecclefiaftical  benefices,  which  belonged  to  the 

»     ... 

religious  houfes,  became  vefted  in  the  king,  who  granted 
them  to  lay  perfans ;  and,  in  order  to  enable  fuch  per- 
fons  to  exercife  every  aft  of  dominion  over  their  new 
acquisitions,  it  was  ena&ed  by  the  flatute  3  %  Hep.  8. 
c.  7.  £  7.  that  in  all  cafes  where  any  perfQn  or  perfons 

fcoulcj 


cc 
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fhould  have  any  eftate  or  interefl  ia  any  parfona?e9' 
vicarage,  portion,  penfion,  tithes,  oblations,  or  other 
ecclefiaflical  or  fpiritual  profit  which  fliould  come  into 
temporal  hands  and  lay  ufes,  they  fhould  have  the  fame 
remedies  as  for  other  lands  and  tenements  :  "  And  that 
€c  writs  of  covenants  and  other  writs  of  fines  to  be 
"  levied,  and  all  other  aflurances  to  be  had,  made,  or 
conveyed  of  any  parfonage,  vicarage,  portion,  pen- 
fion, or  other  profit  called  ecclefiaflical*  or  fpiritual, 
"  as  is  aforefaid,  fhould  be  thereafter  devifed  and 
"  granted  in  Chancery  according  as  had  btten  ufed  for 
"  fines  to  be  levied  and  aflurances  to  be  had^  or  made, 
or  conveyed,  of  lands,  tenements,  or  other  heredi- 
taments ;  and  that  all  judgments  to  be  given  upon 
any  of  the  faid  writs  original,  fo  to  be  devifed  or 
granted,  of  or  for  any  of  the  premifes,  or  any  of 
them,  and  all  fines  to  be  levied  and  acknowledged 
in  any  of  the  king's  faid  courts  thereof,  fhould  be 
"  of  like  force  and  effect  in  law,  to  all  intents  and 
"  purpofes,  as  judgments  given,  and  fines  levied  of 
<€  lands,  tenements,  and  hereditaments  in  the  fame 
courts,  upon  writs  original  therefore  duly  purfued 
and  profecuted ;  albeit  no  fuch  form  of  writs  ori* 
"  ginal  out  of  the  faid  Court  of  Chancery  had  there-* 
"  tofore  proceeded  or  been  awarded*" 


cc 
cc 
cc 
cc 
cc 
cc 


cc 
<c 


5  &.  A  fine  may  be,  and  is  ufuatly  levied  of  New  New  River 
River  {hares,;  by  the  defcription  of  fo  much  land  co-  3  £^£  l2?% 
vered  with  waiter  j  and  whenever  a  fine  is  neceffary  to 
be  levied-of  fuch  fhares,  as  the  New  River  runs- through, 
three  counties,  Hertford,  Middlcfex,  and  London,  there 

H  3  owl 
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mud  be  three  feveral  fines  for  each  of  thofe  fhares,  one 
being  neceflary  for  each  county. 

Tit.  1.  f.  15.         §  9.  It  has  long  been  eftablifhed  in  equity,  that  where 

a  fum  of  money  is  covenanted  or  directed  to  be  laid  out 
in  the  purchafe  of  land,  fuch  money  is  confidered  as 
land  ;  but  ftill  a  fine  cannot  be  levied  of  it  until  it  is 
a&ually  laid  out  in  the  purchafe  of  land. 

By  what  De-         §10.  With  refpeft  to  the  defcriptions  which  are  ne- 
cnptions.        ceflrary  to  be  ufed  in  a  writ  of  covenant,  of  thofe  things 

whereof  fines  are  levied,  they  fhould  be  the  fame  as 
thofe  which  are  ufed  in  a  pracipe  quod  reddat^  in  an 
adverfary  writ :  but  a  fine  being  now  confidered  as  a 
common  aflurance  or  conveyance  by  confent,  it  is  con- 
ftrued  more  favourably  than  a  judgment. 

Co.  Rwd.  12.       §  1 1.  An  honcwr  may  pafs  by  the  name  of  a  manor, 

or  by  its  proper  name,  as  de  honore  de  T.  or  de  manerio 
de  T.  and  where  a  manor  is  demanded,  it  is  fufficient 
to  defcribe  it  by  if  s  name,  without  mentioning  the  town 
wherein  lies,  for  it  may  be  out  of  any  town,  or  extend 
into  feveral  towns. 

Weft.  Symb.         §  I2-  Where  a  manor  extends  into  feveral  towns, 

Shcp.  T   1  %      a8  ^*  ^'  ^^  ^  lt  *S  £00C*  t0  exPre&  aH   or   none  5  f°r 

if  any  one  of  the  towns  be  omitted,  it  is  faid,  no  part  of 

the  manor  fituated  in  that  town  will  pafs ;  although  a 

fine  of  the  manor  with  the  appurtenances  would  have 

carried  the  whole  manor.  *  \ 


t 
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§  13.  It  was  formerly  held,  that  where  a  fine  was  Mallet  ▼. 

levied  of  a  manor,  nothing  but  a  real  manor  would  cvo.  Eliz. 

pais,  and  not  a  reputed  manor.     But  it  has  long  fince  |?4%j727'  h, 

been  agreed,  that  a  manor  in  reputation  only  will  pafs  Cafe,  6  Rep. 

in  a  fine  by  the  word  manor ;  and  that,  when  a  fine  is  ** 
levied  of  a  manor  with  its  appurtenances,  lands  reputed 
to  be  parcel  of  the  manor  will  pafs. 

§  1 4.  If  a  perfon  has  two  manors,  which  are  both  Gflb.  Ev.  38. 

Bui!  N  P 

known  by  the  name  of  Dale,  and  he  levies  a  fine  of  e<j.  1790/ 
the  manor  of  Dale  generally,  circumftances  may  be  gvj^d" 
given  in  evidence  to  prove  which  manor  was  intended 
to  pafs  by  the  fine. 

§  15.  Parfonages,  re&ories,  ^dvowfons,  vicarages,  Sbep.Tou.is, 
or  tithes  impropriate,  do  not  pafs  by  the  words  "  the 
46  advowfon  of  the  church  of  S. "  but  by  the  words 
the  re&ory  of  the  church  of  S.  with  the  appurte- 
nances ;."  for  the  word  reftary,  comprehends  the  pa- 

rifh  church,  with  all  its  rights,  glebes,  tithes,  and  other  

profits  whatfoever  #. 

When  a  fine  is  levied  of  a  right  of  prefentation  to  Mm* 
a  church  only,  the  words  are  "  of  the  advowfon  of 
"  the  church  at  S."  and  not "  with  the  appurtenances :" 
of  all  vicarages  endowed,  the  writ  mult  be  "  of  the  ad- 
c*  vowfon  of  the  vicarage  of  S"  and  not  "  with  the 
€€  appurtenances  ;"  and  where  no  vicarage  is  endowed, 


*  ReSoria  pro  integrd  ecchfia  parochial!  cum  omnibus  fuis  juri bus f 
pr edits 9  decimis,  alti/que  proventuum  fyccielus ;  altos  vulgo  dtdum  bene- 
Spelman  Gloff.  voce  Re&oria. 

H4  it 
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it  muft  pafs  uader  thefe  words,  "  the  advowfon  of  the 
«  church  of  S." 

Shcp.  T.  i2t        §  16.  Land  ought  to  be  demanded  by  the   certain 

meafure  of  its  quantity,  according  to  the  ufual  mode 
By  which  it  is  meafured,  as  an  acre,  oxgang,  hide, 
.rood,  fc?r.  and  by  the  names  which  are  ufually  given 
to  the  different  fpecies  of  land,  as  arable,  meadow, 
pafture,  &?£. 

W«ddy  ▼,  S  *7-  Where  a  fine  was  levied  of  a  certain  number 

g  M^Ta^      °^  acr?8  °^  ^ancl>  k  became  a  queftion,  whether  the 

acres  were  to  be  confidered  as  cuftomary  acres,  or  ac- 
cording to  the  ftatute  de  terris  menfurandis  ;  nor  does 
Sir  J.  Bruyn'a  it  appear  how  the  cafe  was  determined ;  but  Lord  Coker 
t«l*  ep#  mentions  a  cafe  where  it  was  adjudged,  that  in  a  com- 
mon recovery  of  a  certain  number  of  acres  of  land, 
they  fhould  be  eftimated  according  to  the  cuftomary 
and  ufual  meafure  of  the  country,  and  not  according 
to  the  ftatute  de  terris  menfurandis.  * 

§  1 8.  The  particular  vill  or  hamlet,  town,  hundred* 
and  county  in  which  the  lands  lie,  ought  to  be  men- 
tioned in  the  fine :  and,  where  a  fine  was  levied  of 
lands  lying  in  two  vills,  and  one  of  the  vills  only  was 
mentioned  in  the  writ,  it  was  held,  that  the  lands  lying 
m  the  other  vill  did  not  pafs. 

Stork  ▼.  Fox,       §  1 9.  Upon  3  fpecial  verdid,  it  appeared  that  there 
o.  ja,  120.    wtr&  two  vji]Sj  ]Yaiton  ancj  Street 9  in  the  parifli  of  Street, 

.   a  fine  was  levied  of  certain  lands  in  Street ;  and  whe- 
ther the  lands  in  Walton  patted  by  that  fine  was  the 

queftion. 
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queftion.  It  was  adjudged  that  they  did  not  pafs,  for 
Street  being  a  diftinS  vill,  and  fo  found  by  the  verdid, 
although  the  parifh  of  Street  comprehended  them  both, 
yet  the  lands  in  Walton  were  not  comprifed  in  the  fine. 
But  if  the  fine  had  been  levied  of  lands  in  the  parifh 
of  Street,  then  all  had  well  palled. 

^  20.  It  was  found  by  fpecial  verdift,   that  John   £ai?fcT^ 

°  .  r  Eafton,  Cno. 

Eafton  being  tenant  in  tail  of  a  certain  mefluage  and  Car.  269 — 
lands  called  EaJion\  lying  in  Bijhop's  Mor chard,  le-  *7  ' 
vied  a  fine  thereof  by  the  name  of  a  mefluage  and  200 
acres  of  land,  50  acres,  6?r.-  in  EJftnpon,  Eafton,  and 
Cbilford,  to  the  ufe  of  him  and  his  heirs  ;  and  that  there 
was  not  any  vill,  or  hamlet,  or  place,  known  by  the 
name  of  the  mefluage  or  tenement  called  Eafton' $y  out 
of  the  vills  or  hamlets  ;  and  that  none  of  the  faid  te- 
nements were  in  EJfington  or  Chi/ford.  The  queftion 
was,  whether  upon  this  matter  found,  a  fine  levied  of 
lands  in  places  known  in  a  vill,  not  mentioning  the 
vill  or  hamlet  where  the  lands  are,  was  good  f?  All 
the  judges  delivered  their  opinionsy*r/tf //>*,  that  the  fine 
was  good. 

§  21.  If  a  fine  be  levied  of  lands  in  A.  and  the  party 
bath  alfo  lands  in  B ,  yet  if  the  conftable  of  A.  is  alfo 
conftable  of  B.,  all  the  lands  fhall  pafs  ;  for,  in  fuch 
ckfe,  both  places  constitute  the  fame  vill. 

■ 

Upon  a  fpecial  verdi&,  it  appeared,  that  a  fine  had  JrarWron  T- 

1      •    j     r    11    i_  •        iii**  «•  Rofcaniot, 

been  levied  ot  all  the  cogmzors  land  m  A.  and  that  he   1  Mod.  78. 
had  lands  in  &    That  a  tithing-man  was  appointed  in   l  Vtm'  l7°* 

B.% 
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£.,  but  that  the  conftables  of  A.  exercifed  their  audio* 
rity  not  only  in  A.  but  alio  in  B. 

Hale j  Chief  Jufttce. — "  It  is  true  one  parifli  may 
u  contain  three  vills  :  the  parifli  of  A.  may  contain  the 
"  vills  of  A.  B.  and  C,  that  is,  when  there  are  (Hftinft 
"  conftables  in  every  one  of  them  ;  but  if  the  confta- 
"  ble  of  A.  doth  run  through  the  whole,  then  is  the 
"  whole  but  one  vill  in  law  ;  or  where  there  is  a  tith- 
"  ing-man,  it  may.  be  a  vill :  but  if  the  conftable  run 
"  through  the  tithing,  then  it  is  all  one  vill.  I  know 
"  where  three  or  four  thoufand  pounds  a  year  hath 
"  been  enjoyed  by  a  fine  levied  of  land  in  the  vill  of 
"  A.  in  which  are  five  feveral  hamlets,  m  which  are 
"  tithings ;  but  the  conftable  of  A.  runs  through  then. 
u  all,  and,  upon  that,  it  was  held  good  for  alk  Here 
"  was  a  cafe  of  the  conftable  of  Blandford  Forum* 
46  wheiein  it  was  held,  that  if  he  had  a  concurrent 
<c  jurifdi&ion  with  all  the  reft  of  the  conftables,  the 
"  fine  would  have  parted  tfre  lands  in  all :  in  fome 
"  places  they  have  tithing-men,  and  no  conftables." 

§  22.  A  fine  may  be  levied  of  a  clofe  by  a  known 
name,  without  mentioning  the  vill  or  hamlet  in  which 
it  lies. 

Monk  v.  But-  In  trefpafs  the  queftion  was,  whether  a  fine  might 
11,  10.  jac.  ke  jevjec|  0f  a  cj0fe  by  a  jcnown  name  ;n  a  vill  without 
574.  ... 

mentioning  the  vill  or  hamlet  in  which  it  lay  ?     And 

adjudged  that  the  fine  was  good  enough  ;  for  it  wag 
but  the  agreement  of  the  parties  j  which,  being  re- 
corded. 


Title  XXXV.    Pine.    Cb.  vk  §  20—25,  107 

corded,  although  there  was  neither  Till  nor  haintet 
mentioned  wherein  it  lay,  -was  good  enough.  And* 
notwithftanding  it  was  objected  that  a  pracipe  ought  to 
be  in  a  village  or  hamlet,  or  place  known  out  of  a 
tillage  or  hamlet,  as  appeared  by  all  pleadings,  for  if 
the  place  known  be  within  a  vill1  or  hamlet,  the  pracipe 
ought  to  be  brought  accordingly  :  yet  it  was  anfwered* 
that  this  was  true  in  a  pracipe  or  other  writ  to  which 
the  defendant  was  to  anfwer,  but  this  .being  but  a  con- 
cord and  agreement  of  the  parties,  and  no  exception 
taken,  but  the  fine  drawn  and  palled,  it  was  good. 

§23.  The  word  tenement  is  not  a  fufficient  defcrip-   Stud  and 
tion  of  any  thing  whereof  a  fine  is  levied,  for  a  tene-  Cafe,  TXcoa. 
ment  may  confift  of  a  meffuage,  land,  meadow,  or  any   l88, 
other  thing  which  lies  in  tenure.     And  there  is  an  in- 
fiance  where  a  fine  levied  of  two  tenements  was  reverfed 
by  writ  of  error. 

S  24.  When  a  fine  and  recovery  are  of  a  certain  Blany  v. 

number  of  acres  in  Dale,  it  is  faid,  that  the  party  in-  M^n  p  t 

terefted  fhall  have  his  eleftion  where  and  in  what  parts  Ca.  76. 
of  the  eftate  the  fine  and  recovery  fhall  operate. 

S  25.  It  is  alfo  faid,  that  the  deed  by  which  the  ufes  Eyton  v. 
of  a  fine  and  recovery  are  declared,  is  the  meafure  by  flli^f™' 
which  juries  ufually  go  in  afcertaining  the  defcription 
of  the  eftates  whereof  a  fine  is  levied  j  and  that  courts 
of  juftice  have  frequently  direfted  the  defcription.  of 
lands  in  a  fine  to  be  amended,  in  conformity  to  the 
deed  of  ufes.    But  a  fine  will  not  pafs  a  greater  num-    rcn^  2  -  ^ 

ber 
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ber  of  acres  than  are  contained  in  the  writ  and  concord, 
although  the  deed  of  ufes  mentions  more. 

Vide  Tit.  32.  $  **>.  A  fine  does  not  afcertain,  but  only  comprifes 
ch- 14.  L  13.    tjjC  jan^s  whereof  it  is  levied ;  fo  that  it  is  in  all  cafes 

extremely  proper  to  haye  a  declaration  of  ufes,  that  the 

precife  lands  comprehended  in  the  fine,  and  intended 

'  to  pafs  by  it,  may  be  afccrtained. 

% 

%  Atk.  241.  5  27*  There  are  frequent  inftances  of  tenants  in 
\%*.  fee-fimple,  who,  in  levying  fines,  infert  more  parcels 

of  land  than  do  a&ually  belong  to  them ;  in  which 
cafes,  Lord  Hardwicke  fays,  a  court  of  equity  will  re- 
ftrain  the  operation  of  the  fine,  to  fuch  lands  only  a* 
do  really  belong  to  the  parties. 
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TITLE  XXXV. 
FINE. 


CHAP.  VII. 


In  what  Cafes  Fines  may  be  amended. 


f  2.  Original  Writ. 

5.  Entry  of  the  Kings  Silver. 

6.  Proclamations. 

9.  Defcription  of  the  Lands. 
t6.  A  Fine  recorded  of  one  Term 
will  not  be  altered  to  another. 


$17.  No  change  of  CbrifiianNc 
allowed. 
1 8.  A  Fine  cannot  be  amended 
after  Exemplification. 


Se&ion  1. 

TWINES  bang  now  confidered  as  common  affurances 
made  with  the  confent  of  the  parties,  the  Court 
of  Common  Pleas  has  frequently  permitted  them  to  be 
amended,  where  any  palpable  miftake  or  mifprifion  has 
been  made  by  the  officers  of  the  court,  in  the  entry  of 
the  king's  filver,  the  proclamations,  or  the  defcription 
pf  the  lands. 


.  %  2.  The  judges  have  even,  in  fome  inilances,  di-  origiail 
re&ed  the  original  writ  upon  which  a  fine  has  been  WnU 
levied,   to  be  amended ;    but  the  propriety  of  fuch 
amendments  feems  from  fome  modern  determinations, 
to  be  extremely  doubtful. 


A  writ  of  error  was  brought  to  reverie  a  fine }  and  Gage't  Cafe, 
the  error  affigned  was,  that  the  writ  of  covenant  bore  5  Re*'  +*  *• 

tejie 
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tejle  the  24th  of  April 9  returnable  quind.  Pafch.  which 
was  the  1 5th  of  April ;  fo  that  the  return  was  before 
the  tejle.  It  was  refolved  by  the  whole  court,  that  the 
writ  fhould  be  amended,  becaufe  fines  were  nothing 
more  than  common  aflurances,  entered  into  with  the 
mutual  confent  of  the  parties. 

This  cafe,  however,  is  faid  to  be  totally  mifreported ; 
and  the  do&rinc  here  laid  down,  that  an  original  writ 
may  be  amended,"  has  been  contradi&ed  by  the  follow- 
ing determination. 

Lord  Pcm-  §  3.  Lord  Pembroke  petitioned  the  Houfe  of  Lords 

broke  v.  Lord    -        ^.jj      £et  a£je  an  amendment  made  in  a  fine  and 

Jeffries*  * 

1  Salk.  52.  recovery,  by  the  Court  of  Great  Seffions  in  Wales.  It 
JiolL  59.mP#  was  referred  to  the  judges,  whether  the  fine  and  re- 
covery were  amendable  in  thofe  particulars  in  which  they 
had  been  amended,  and  whether  fuch  amendments  were 
warranted  by  law.  One  of  the  amendments  was  in  the 
original  writ,  which  had  been  tefted  fix  months  after 
the  dedimus  for  the  caption.  Lord  Chief  Juitice  Holt 
certified  the  opinion  of  the  judges  to  be,  that  the  writ 
of  covenant  being,  an  original  writ,  was  not  amendable, 
either  by  the  common  law,  or  by  any  ftatute.  That 
neither  the  14th  JWw.  3.  nor  the  8  th  Hen.  6.  warranted 
fuch  an  amendment.  That,  as  to  this  purpofe,  there 
was  no  difference  between  adversary  a&ions  and  ami- 
cable ones  :  for  no  court  could  amend  a  miftake  in  a 
deed,  which  was  as  much  a  common  affurance  as  a  fine 
or  recovery,  and  that  Gage's  cafe  was  mifreported,  and 
was  not  law. 


In 
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In  Lord  Raymond's  Reports ,  vol.  ii.  1066,  it  is  faid 
by  Mr.  Juftice  Powell,  that  the  tejle  of  an  original  writ 
was  not  amendable  \  that  it  was  fo  refblved  by  theHoufe 
of  Lords,  with  the  concurrent  opinion  of  all  the  Judges, 
upon  consideration  of  Gage's  cafe,  in  the  cafe  of 
Lord  Jeffries,  and  a  judgment  given  in  Wales  upon  the 
authority  of  that  cafe,  was  reverfed j  and,  upon  that 
occafion,  the  record  of  Gage's  cafe  was  fearched  for, 
and  found  not  to  warrant  the  report.  And  Holt, 
Ch.  3.  faid,  that  the  record  of  Gage's  cafe  is  in  Coke's 
Entries,  tit.  Error,  p.  9.  250.  where  the  judgment  of 
the  court  is  contrary  to  the  report ;  for  the  writ  was 
not  amended,  but  the  fine  was  reverfed, 

§  4.  In  a  late  cafe,  the  Court  of  Common  Pleas  re*  Ltnd&y  y. 
fufed  to  amend  the  return  of  a  writ  of  covenant  on  j^™^,, 
which  a  fine  had  been  levied,  becaufe  the  deed  of  ufes 
was  fufpicious,  the  fine  having  been  taken  from  a  dying 
woman.  But  Sir  William  Black/lone  obferves,  that  the 
court  gave  no  opinion  as  to  the  propriety  of  fuch  an 
amendment  in  a  fair  cafe. 


$  5.  A  miftake  in  the  entry  of  the  king's  filver  will  Entry  of  tfct 
be  allowed  to  be  amended.  Kln*' Sflw- 

Hufband  and  wife  being  feifcd  of  the  manor  of  Bohun's  Cafe, 
Empties,  levied  a  fine  thereof  by  the  name  of  the  manor  5  Rep*  *3% 
of  Empoles,  and  of  a  great  number  of  acres  of  land, 
meadow,  &c.  according  to  the  common  form  of  fines  ; 
and  the  manor  and  tenements  were  valued  at  20  marks 
per  annum,  fo  that  the  fine  in  the  Hanaper  was  1  /. 
6  /•  8  </.,  and,  therefore,  the  king's  filver,  or  pod  fine, 

a  amounted 
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amounted  to  40  s.  The  clerk  made  the  "entry  of  the 
king's  filver  in  this  form:  Nich.  Bohun  dat  doming 
reprice  40  s.  pro  licentia  concordandi,  &c.  in  placito  con* 
ventionis  of  fo  many  acres  of  lands,  meadow,  &c.  omit- 
ting the  manor :  and  error  being  affigned  on  this  point, 
b^caufe  the  king's  filver  was  not  mentioned  to  be  paid, 
as  well  for  the  manor  as  for  the  other  tenements,  ic 
was  refolved  by  all  the  judges,  that  the  roll  of  the  entry 
of  the  king's  filver  fhould  be  amended  according  to  the 
writ  of  covenant ;  the  note,  the  foot,  and  the  certifi- 
cate of  the  judges  in  thefe  words  ;  de  manor*  de  Em- 
poles*  cum  perttnentiis  ac>  &?f.  which  were  omitted 
through  the  negligence  of  the  clerk,  for  it  appeared 
that,  the  whole  fum  was  paid,  as  well  for  the  manor  as 
for  the  refidue  of  the  tenements ;  fo  that  no  prejudice 
was  done  to  the  queen. 

Prockiha-  §  6.  The  proclamations  in  a  fine  may  alfo  be  amend- 

ed, even  after  a  writ  of  error  has  been  brought,  in 
which  a  defe&  in  the  proclamations  is  aligned  for 
error. 


Dowling'*  Thus,  the  proclamations  which  were  indorfed  on  tjie 

Cafe,  5  Rep.    foot  of  the  fine  were,  pending  a  writ  of  error,  allowed 

to  be  amended,  according  to  the  proclamations  on  the 
Down's  Cafe,  note  of  the  fine  remaining  with  the  chirographer.  And, 
*m*  in  another  cafe,  the.  proclamations  of  a  fine  were  al- 

lowed to  be.  amended,  after  a  writ  of  error  had  been 
brought,  in  which  that  circumftance  was  affigned  for 
error. 

7  §  7<  Sq, 
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*  7.  So.  where  a  mJftake  had  been  made  in  die  Pettotv. 

3  '  M  Godfelve, 

third  proclamation  on  the  foot  of  die  fine,  and  the  13  Rep.  54. 
fourth  proclamation  was  altogether  left  out $  but  h  ap- 
pearing that  the  proclamations  upon  the  record  remain- 
ing  with  the  chirographer,  and  in  the  book  of  the  chi- 
rographer were  properly  made,  it  was  adjudged  that 
the  errors  in  the  proclamations  fhould  be  amendfed. 

§8.  In  the  fame  manner,  where  a  fine  was  levied  Strffley't 
in  Mich.  1 1  E&z.  and  the  proclamations  indorfed  by  the   x  22/ 
chirographer,  were  right.    But  in  the  note  of  the  fine ' 
delivered  to  the  cuftos  brevium,  the  fecond  proclama- 
tion appeared  to  have  been  made  on  the  20th  of  May, 
where  it  fhould  have  been  the  23d  of  May.    The  court 
held,  that  it  fhould  be  amended  j  for  the  engroffment 
upon  the  fine  by  the  chirographer  is  the  foundation, 
which  bang  right,  is  a  fufficient  warrant  to  amend  the  . 
other,  though  the  court  held  it  a  good  fine  without 
any  amendment. 

§  9.  The  defcription  of  the  lands  intended  to  •  be  Defcription  ©f 
comprifed  in  a  fine  is  frequently  erroneous ;  but,  in 
fach  cafes,  whenever  the  defcription  is  contrary  to  the 
intention  of  the  parties,  it  will  be  amended,  provided 
fuch  intention  appear  from  the  deed  to  lead  the  ufes  of 
the  fine,  or  any  other  fufficient  circumftances. 

t 

§10.  Serjeant  Pemberton  moved  to  amebd  a  fin6   1  Ld.JUym.. 
vhich  was  levied  of  the  manor  of  Igbfield,  where  the 
deed  which  declared  the  ufes  was  of  (he  manor  of 
Ightfoldy  which   was    the    true    name,  and   it    was 
amended.  - 

Vot.  V.  I  S  >«•  It 


y 
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Gaum, 
Fir.  Kccqr. 

2ii. 
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$  1 1.  It  appeared  to  die  court*  after  the  examina- 
tion of  the  plaintiff  and  deforciant,  the  iafpeftion  of  a 
fine  levied  between  the  parties,  and  the  indenture  de- 
claring the  ufes  of  the  fine,  that  by  the  omMfion  of 
mtfprifion  of  the  clerk  who  made  and  engrofled  the 
frtcipe  and  concord  of  the  laid  fine,  he  fuppofed  the  faid 
tenements  to  lie  among  others  in  the  parifh  of  LanceJton> 
when,  in  fad,  there  was  no  fuch  parifh  within  the 
whole  county  of  Cornwall ;  but  it  ought  to  have  been 
in  the  parifh  of  St.  Stephen**  near  Lance/Ion.  It  was 
ordered  by  the  court,  that  as  well  tbcpradpe  and  writ 
of  covenant,  as  all  entries  and  records  of  the  (aid  fine, 
fhould  be  amended  and  re&ified,  by  putting  in  the 
words  St*  Stephen's  near,  as,  by  law,  it  ought  to  be 
done* 


Walker  r, 
OkeodcOf 
Cafes  of 
?xa&52. 


$12.  So,  where  a  motion  was  made  to  amend  a 
fine,  by  inferring  the  word  Woortb,  and,  on  fhewing 
caufe,  the  rule  was  made  abfolute  for  the  amendment, 
although  it  was  obje&ed,  that  the  heirs  at  law  would 
be  prejudiced  by  the  amendment.  But  the  court  faid, 
they  could  not  take  notice  whether  it  would  be  preju- 
dicial to  the  heir  at  law  or  not,  as  it  was  the  duty  of 
the  court  to  make  the  fine  agreeable  to  the  deed  of  ufes, 
and  to  the  intention  of  the  parties. 


ForfUrr. 
Pollington, 
Barnes  a  16. 


$  13.  Two  fines  of  lands  in  the  ifland  of  Antigus 
were  ordered  to  be  amended,  upon  hearing  counfel  for 
the  cqgnizee  and  the  heirs  at  law  of  the  cognizors,  who 
had  brought  writs  of  error  to  reverie  the  fines.  The 
lands  were  defcribed  in  the  writs,  SV.  In  infula  de 
Antegoa  in  America  in  partibus  tranfmarinis,  viz.  in 

parochia 
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parocbia  Sanfta  Maria  IJUnpon  'in  comm.  Midd.  The 
amendment  was  by  ftriking  out  the  words  in  America 
in  partibus  tranfmarinis.  Articles  of  agreement  be* 
tween  the  parties  to  the  fines,  to  convey  and  affure  the 
lands  in  the  ifland  of  Antigua,  were  read,  and  per  curiam* 
the  repugnancy  inferted, merely  through  want  of  {kill,  and 
which  would  vitiate  the  fines,  muft  be  reje£ted,  and 
the  fines  made  effe&u^l,  that  is,  Jn  common  form ;  if 
they  be  then  infufficient,  advantage  may  be  taken 
thereof. 

§  14.  A  fine  levied  in  1  Geo.  1.  was.  ordered  to  be  Craghillv. 
amended  according  to  the  deed  of  ufes,  by  ftriking  out  Barnta^. 
the  word  parocbia,  and  inferring  the  word  parocbiis  ;  ' 

and  alfo  by  inferring  the  words  et  Melbmerby.     And  in   Bohoun  t. 
Pafcb.  10  Geo.  3..a  fine  levied  in  the  reign  of  queen   ^^Tr    « 
Anne  was  amended  by  a  deed  of  fettlement  upon  mar-  58. 
riage,  by  altering  the  name  of  a  parifh  in  the  fine,  from 
Coxley  to  Corley ;  upon  reading  the  deed,  the  inden- 
ture of  the  fine,  and  an  affidavit,  that  there  was  no 
fuch  parifh  as  Coxley  in  the  county  where  the  lands 
lay. 

S  15.  The  Ccmrt  of  Common  Pleas  will  not,  how- 
ever, allow  the  number  of  acres  inserted  in  a  fine  to 
be  increafed  where  the  deed  of  ufes  is  general,  and  the 
fine  is  levied  by  a  hufband  and  wife. 

On  a  motion  to  amend  a  fine  by  increafing  the  num-  powdl  * 
ber  of  acres,  the  deed  of  ufes  being  general,  and  the  Pg£\  p 
intent  only  proved  by  affidavit,  Lord  Chief  Juftice  De  l*°*» 
Grey  obferved,  that  amendments  anciently  were  only 

1 2  of 
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of  errors  in  the  procefs  of  fines,  or  miftakes  in  the 
description  of  the  premifes;  and  theTe  were  amended 
by  other  parts  of  the  lame  record :  but  the  amend- 
ment then  requefted  varied  the  extent  of  the  premifes 
from  50  to  84  acres.  This,  indeed,  might  be  done 
upon  principle,  provided  it  was  intended  by  the  par- 
ties :  but  what  was  the  evidence  of  that  intent  ?  The 
deed  to  lead  the  ufes  could  not  be  legal  evidence  of 
the  wife's  intent,  becaufe  (he  was  not  examined  as  to 
the  deed,  as  flie  was  to  the  fine,  and  fo  there  was  no- 
thing to  amend  by. 

Sir  W.  Black/lone  thought  the  deed  of  ufes  fufficient 
evidence  of  the  intention  of  the  parties,  and  that  it  had 
always  been  allowed  as  fuch  even  in  the  cafe  of  femes 
coverts  ;  Luggins  v.  Rawlins ,  Barnes.  But  what  did 
the  deed  of  ufes  fay  ?  It  defcribed  no  number  of  acres  ; 
that  was  to  be  proved  by  viva  voce  evidence,  which 
was  too  dangerous.  He  could  find  no  precedent 
where  the  quantity  or  number  of  acres  had  been  in* 
creafed,  much  lefs  nearly  doubled  as  in  this  cafe,  and 
wsfs  not  for  making  a  precedent  which  would  give  fuch 
an  inlet  to  fraud. 

A  Fine  re-  S  1  <>•  Although  the  Court  of  Common  Pleas  will 

cwrded  of  one   atnemi  a  fjne  jn  matters  of  form,  yet,  where  a  fine  is 

Terra  will  not  *  J 

be  altered  to     recorded  of  one  term,  the  court  will  not  alter  it  and 

another.  •      .       ^         r  , 

make  it  a  fine  or  another. 

Heath  v  sir         A  fine  was  taken  on  the  lft  of  O&ober  1770,  10  Geo. 
J.  E.  Wil-       «    j^j  acknowledged  before  commiffioners,  in  which 

mot,  2  Blade.    °  °  *.         <•  « 

Rep.  778.       Sir  John  Eardley  Wilmat  (then  Lord  Chief  Jufbce  of  the. 
ST  Court 
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Court  of  Common  Pleas)  and  others  were  cognizors, 
which  was  pafled,  engrofled,  and  recorded  as  a  fine 
of  die  preceding  Trinity  term ;  Sir  John  had  nothing 
in  the  lands  until  a  few  days  before  he  acknowledged 
the  fine,  and,  therefore,  in  the  deed  to  lead  the  ufes 
thereof,  it  was  covenanted  by  the  parties,  that  the  fine 
ftould  be  levied  as  of  the  Michaelmas  term  next  en- 
fuing  the  acknowledgment  of  the  fine,  but  by  miftake 
the  fine  was  recorded  as  of  the  preceding  Trinity  term. 
Upon  producing  the  deed  to  lead  the  ufes  of  the  fine, 
and  fhewing  the  miftake,  it  was  moved  that  the  fine 
might  be  altered,  and  made  a  fine  of  Michaelmas  term, 
according  to  the  covenant  in  the  deed  of  ufes ;  but  Lord 
Chief  Juftice  De  Grey,  and  the  whole  Court  obferved, 
that  this  was  not  a  motion  to  amend  a  fine,  but  to 
make  a  new  fine  ;  for  Sir  John  Eardley  Wilmot  having 
nothing  in  the  lands  at  the  time  when  the  fine  was 
levied  and  recorded,  it  could  only  operate  as  a  bar  to 
himfelf  and  thofe  claiming  under  him,  fo  that  the 
granting  of  this  motion  might  prejudice  the  rights  of 
ftrangers. 

* 

§17.  No  change  of  the  chriftian  names  of  parties   No  change  of 
to  a  fine  is  allowed  by  way  of  amendment.  Namcaflow- 

ed. 

On  a  motion  to  alter  the  name  of  the  demandant  in  Dixon  >.    I 

a  fine  from  Robert  to  John  on  an  affidavit  by  the  at-  H^°£»  . 

torney  concerned,  that  John  Dixon  was  the  party  meant  R*P«  8l^ 

who  had  purchafed  a  part  of  the  eftate,  and  that  no  Motley, 

deed  to  declare  the  ufes  of  the  fine  had  been  executed,  *  Bof*  *  PuL 

7    Rep.  455. 

the  couct  refufed  the  motion. 

I  3  §  *8.  By 
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A  Fine  can-  §  1 8.  By  the  ftatute  23  Eliz.  c.  3.  f.  10.  it  is  enafi- 
e^aftc^Ex-"  C£l»  ^at  no  &***  levied  before  that  z&,  which  fliall  be 
cmplification.  exemplified  under  the  Great  Seal,  lhall,  after  fucli  ex- 

emplification,  be  in  anywife  amended.  And  by  the 
ftatute  27  Eliz.  c.  9.  f.  10.  no  fine  levied  before  that 
ad,  which  lhall  be  exemplified  under  any  judicial  feal 
of  any  of  the  (hires  of  Wales,  or  the  town  or  county 
of  Haverford  We/l,  or  under  the  feal  of  any  of  the 
counties  palatine,  fliall,  after  fuch  exemplification,  be 
in  anywife  amended. 
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Of  the  Force  and  Ejfeft  of  a  Fine  at  Common  Law,  and 
by  tbe  Statutes  of  18  Edw.  i.  27  Edw.  1.  and 
34  Edw.  y 


f  1.  Fmree  of  a  Fine  at  Common 
Lava* 
J.  Of  tie  Statute  De  Modo  le- 
vandi  Fines. 


II.  6f  the  Statute  De   Fioibus 

Lerotis. 
13.  Of  the  Statute  of  Non-claim. 


Se&ion  1. 

TJAVING  ftated  the  various  circumftances  which  Force  of  a 

are  neceflary  to  the  levying  a  fine,  we  fhall  now  Fine  ■*  C^* 
proceed  to  inveftigate  the  effe&s  with  which  it  is  at- 
tended* 

By  the  common  law  all  decifions  of  the  King's 
courts  were  allowed  the  utmoft  force  in  afcertaining 
the  rights  of  the  contending  parties  :  now  a  fine  being 
confidered  as  a  compofition  of  a  fuit  a&ually  com- 
menced, and  the  concord  of  a  fine  coming  in  lieu 
of  the  fentence  which  would  have  been  given  in 
cafe  the  parties  had  not  agreed  to  terminate  the  fuit  in 
this  manner,  it  was  allowed  to  have  the  fame  force  Ftowd.  357. 
and  effe£t  as  a  judgment  of  a  court  of  juftice  in  a  real 
adion*    This  idea  feems  alfo  to  have  been  adopted 

1 4  from 
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from  the  civil  law  ;  for  it  is  faid  in  Jujtinian'%  code, 

Cod.  lib.  t.      non  minorem  au£toritatem    tranfafiionum  quam  rerum 

it.  4.  .  20.    jujicaf0rum  ejp>  reSa  ratione  placuiu    And  the  rule 

Vin.  4e  laid  down  by  modem  civilians  is,  tranfafiw  inter  ipjis 

T™  1  tranfigentes  tandem  vim  babet  quam  res  judicata^  et 

propterea  caufa  tranfaftione  deeifa  et  finita,  non  magis 
quam  fententia  retra3atur9  nee  alioqui  nullus  Jit  litium 
finis. 

1  §  %.  The  delivery  of  poffeflion  fay  the  fheriff  after  a 

fine  was  levied,  in  purfuance  of  the  writ  of  habere 
facias  feifinam,  which  iffued  for  that  purpofe,  being 
equal  in  point  of  notoriety  to  the  ceremony  of  livery 
of  feifin,  it  was  therefore  eftablifhed,  that  a  fine  not 
only  transferred  the  poffeflion,  but  alfo  the  right  of 
poffeflion.  It  does  not  however  take  away  the  right 
of  entry  of  thofe  who  Ji?ve  a  title  to  the  land,  unlefs 
where  it  is  levied  by  3  tenant  in  tail  in  poffeflion,  in 
which  cafe  it  operates  as  a  discontinuance  of  the  eftatc 
tail;  fo  that  the  remainder-man  or  rev^rftoner  is 
barred  of  his  entry,  and  has  only  a  right  of  a&iott 
left :  for  although  the  ftatute  de  donis  fays,  et  ft finis 

1  Inft.  327  b.  fuper  hujufrmdi  Unementum  in  pofterum  kvetur  ipfo  jure 

fit  nullus ■,  yet  thefe  words  were  only  held  to  extend 
to  the  right  of  the  iffue  in  tail,  and  not  €0 
their  poffeflion.  There  are  however  feveral  eafes,  in 
which  a  fine  does  not  operate  as  a  difcontinuaace  of 

Ch.  14.  ^n  eftate-tail,  which  will  be  taken  notice  of  in  a  fubfe+ 

quent  part  of  this  work. 

§  3.  A  final  judgment  in  a  writ  of  right,  and  a 
.chirograph  of  a  Ijinc,  were  originally  coafidered  as 

perfect 
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perfeft  bars  to  all  claims  whatever  from  thf  HMUncnft 

they  were  completed    Thus  Maddox  has  tmferibad  Di£  p.  14* 

a  record  of  the  10  Rich.  i.  where  Roger  de  Wermedak  **• 

was  impleaded  for  lands,  of  which  a  fine  had  been 

levied :  and  it  was  adjudged  that  lie  ftould  hold  the 

lands  in  peace,  and  that  none  of  the  laid  perfons  could 

rightfully  implead  him,  as  they  were  m  patria  when 

the  fine  was  levied,  and  made  no  claim :  Rtcerdatvm 

eft  per  eofdem  barones  quod  po/i  finem  et  concordiam 

fofism  inter  pradidos  MatUdatn  et  liegeman*    %$c. 

traxerunt  preediftum  Roger  um  in  piadtum  df  tvmmento 

quod  amwtatur  in  rqtulo  pmcedente*    Et  (pud  judicium 

Jmtr  quod  Regents  teneat  in  pace  tenemental  pradOhtn^ 

JUut  centinetur  in  eyrpgrapbp  fatto  inter  ipfum  €£  pr& 

di&W  AfatUdtm,  &  quod  xuttus  preedHhrum  peterit 

em  implactiqr*,  etc  qued  iftfi  fyerunt  m  patria  qttaude 

finis  ilk  fatfw  fuit,  &  non  pofverw*  ctameuw  atywd 

in  terra  Ma,  ftwt  pradidus  Regents  contra  eot  dbub  he 

curia  regju  in  plaeito,  &f  ipji  bee  noes  defmknmt. 

$  4*.  The  efifed  of  a  judgment  or  fine  continued  to 

fce  the  fame  when  Brafttn  wrote ;  and  he  juftifiee  it 

upon  the  principle,  that  fufficicnt  time  was  given  hpth 

in  a  real  a&ion,  and  the  palling  a  chirograpbum  for  all 

thofe  who  had  any  right  ta  make  their  claim.    Et 

Jciemfum  quod  Jtatim  in  ipfo.  placito  iff  faftione  ey*<h   BiaA.  436. 

graphic  vel  ante  judicium  fi  pre/em  Juerit  in  curia,  vel  *       * 

fii*p<#ria  vel  in  regne  infra  quatuar  maeria,  nee' attgaev 

foterk  igwrw&am>  nj/i  jvftvm  iutetnuneri?  mpedime*- 

tum9  nee  ulterius  audiri  debet  (ut  videtur)  quia  termi- 

num  habet  ad  minus  unius  men/is.  (fecundum  comtrmmns 

provifionem  regnij  infra  quern  venire  peteji  commodp  po/i 

placitum 
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placitum  motion,  quocumque  fuerit  in  regno,  infra  qua- 
tuor  maria,  quia  quilibet  implacitatus  debet  habere  fum- 
monitionem  15  dierum  ad  minus,  qua  rationabilis  did 
poterit  fummonitio,  nee  conceditur  alicm  cyrograpbum 
prime  die  litigii,  fed  babebh  alium  diem  per  fpatium  15 
dierum  ad  minus  ad  capiendum  cyrograpbum  fuum,  ut 
infra  totum  Mud  tempus  pofflt  qui  jus  babuerit  opponere 

5  5.  A  coniiderable  alteration  was,  however,  made^ 
in  this  refped  fome  time  between  the  reign  of  Hen.  3. 
and  that  of  Ed.  1.  for  in  the  time  of  this  latter 
prince,  all  perfons  were  allowed  a  year  and  a  day  to 
claim  againft  a  judgment  or  fine.  Thus  Fleta  fays, 
Lib.  6.  c.  53.  Excipere  enim  poterit  tenuis  ex  tadturnitaie  petentis  vel 

alkujus  antecejoris  fui,  ut  ft  fubticuerint  cum  viderini 
de  jure  fm  litigare,  vel  finalem  concordiam  facere  & 
clameum  fuum  infra  annum  fsf  diem  non  appofuerink* 
But  if  no  claim  was  made  within. that  period,  it  then 
became  a  perpetual  bar  to  all  perfons  whatever ;  fo 
that  a  fine  was  a  mode  of  acquiring  lands,  which, 
after  a  certain  time,  fecured  the  title  of  the  purchafer 
againft  every  kind  of  claim. 

3  Inft.  713.         §  6,  The  neceffity  of  fome  kind  of  affurance  of  this 

kind  feems  to  have  been  very  early  felt ;  for  it  is  a 
maxim  of  die  higheft  antiquity  in  our  law,  that  all 
fales  of  perfonal  property  in  an  open  fair  or  market, 
are  not  only  good  and  valid  between  the  contracting 
parties,  but  are  alfo  binding   on  all  ftrangers  who 

Co.  Read.  1.    have  any  right  to  the   things  thus  fold :  and  Lord 

Did.' i.e.1?;.'  £****  m^  *e  au*or  of  Doflor  and  Student,  are  of 

opinion 
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opinion  that  the  validity  of  a  fide  in  an  open  market, 
and  its  efficacy  in  binding  the  rights  of  ftrangers,  was 
extended  to  a  fine,  for  the  fecurity  of  thofe  who  were 
in  poflcffion  of  lands  *• 

§  7 v  The  utility  of  fines,  and  the  propriety  of  al-   Of  the  Sta- 
lowing  them  the  utmoft  force  in  fecuring  landed  pro-   ieoan&  Fma. 
perty,  produced  the  ftatute    xSEd.i.  ft.  4.  ufually    l8EdwI- 
called  the  ftatute  de  modo  levandi  fines,  which  was 
made  for  the  fole  purpofe  of  afcertaining  the  manner 
in  which  fines  fhould  in  future  be  levied,  and  of  de- 
claring their  effeft.    This  ftatute,  after  regulating  the 
forms  which  were  to  bepurfued  inttgi  paffing  of  fines, 
proceeds  thus :— "  And  the  caufe  wherefore  fuch  fo- 
u  lemnity  ought  to  be  obferved  in  levying  a  fine  is, 
"  becaufe  a  fine  is  fo  high  a  bar,  and  of  fo  great  a 
"  force,  and  of  fo  ftrong  a  nature  in  itfelf,  that  it 
"  concludeth  not  only  fuch  as  are  parties  and  privies 
"  thereto,  and  their  heirs,  but  all  other  perfons  in  the 
"  world,  being  of  full  age,  out  of  prifon,  good  me* 
"  mory,  and  within  the  four  feas,  the  day  of  the  fine   s  Hack.  Rep. 
"  levied,  if  they  make  not  their  claim  of  their  a&ion  *"* 
"  within  a  year  and  a  day,  on  the  foot  of  the  fine." 


*  The  law  hath  ordained  the  Court  of  Common  Pleaa  as  a  market ' 
overt  for  aflurances  of  land  by  fine ;  fo  that  he  who  will  be  allured  of 
his  land,  not  only  againft  the  feller,  but  all  ftrangers,  it  is  good  for 
him  to  pafs  it  in  this  market  overt  by  line.  3  Rtp.  78  b.  For  as 
the  common  law  hath  provided  a  fure  and  Jafe  way  to  acquire  and 
get  the  property  of  goods  by  (ale  in  market  overt,  fo  alfo  the  com- 
mon law  hath  ordained  a  fure  manner  of  conveyance  for  the 
purctufer  of  lands,  which,  as  our  ftatute  faith,  was  by  fine.  C* 
Read*  1. 

$8.  In 
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Rot.  Pari.  19        $8.  In  the  next  year  after  this  ftatute  was  made, 

*d  i.p  66 l    t*1€rc  '*  *  vei7  ft1*011?  iaftancc  of  the  lame  principle  to 

be  found  in  the  Rolls  of  Parliament.  The  King  har« 
>  ing  feized  on  the  manor  of  Sobbirs,  for  his  year, 
day,  and  wafte,  on  account  of  a  felony  committed  by . 
Thomas  de  Weyland,  Margery  the  wife  of  the  laid 
Thomas  >  and  Richard  his  fon,  petitioned  the  King  to 
be  immediately  reftored  to  the  manor ;  becaufe  they 
had  been  enfeoffed  jointly  with  die  laid  Thomas  for 
their  lives,  as  weH  by  a  charter  as  by  a  fine  levied  in 
the  King's  Court,  which  they  produced;  and  as 
Thomas  de  Weytond  w*a  only  feifed  for  life,  they  con- 
tended that  the  &flg  was  not  entitled  to  the  year,  day, 
and  wafte*  nor  the  lord  of  the  fee  to  a  forfeiture. 
This  cafe  was  folenuJy  difcuflfed  ia  Parliament,  whore  it 
waa  determined,  that,  in  confequence  of  the  fine,  the 
manor  was  not  forfeited  j  and  in  this  judgment  is  the 

a  Inft.  511.     following  remarkable  paflage :  Nee  in  regno  iftopnvi- 

deatw,  vel  Jit  cdiqvafecurUas,  major,  feu  Jokmnhry  per 
qttam  aliquis  vel  athpad  jtatom  eerthrem  habere  poffit* 
vel  adjtatumjuwn  verificemdum  aUquod  folemnms  tffii- 
monism  produeere,  quam  Jinan  in  curia  Domini  regis 
levatum,  qui  quidem  finis  Jic  vacatur ,  eo  quod  Jam  et 
confummatio  omnium  placitorum  ejfe  debet,  £sf  hoc  de 
caufa  providebatur. 

§  9*  The  principles  of  natural  juilice  require*  that 

•thofe  who  are  difabled  from  profiting   their  rights 

fhould  not  be  bound  by  their  non-chim ;  and  there- 

fore  all  thofe  who  were  under  the  age  of  twenty-one 

fira&.436A.    J***8*  m  pttfon,  of  non-Jane  memory,  or  beyond  the 

«iJnft;  *l6'     four  feas,  when  a  fine  was  levied,  were  excufed  from 

riowd.  300. 

*  making 
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making  their  claim,  both  by  the  common  law,  and  by 
this  ftatute ;  and  no  particular  time  being  prefcribed 
to  them  for  purfuing  their  rights,  fuch  perfons  as 
happened  to  labour  under  any  of  thofe  difabilities 
when  a  fine  was  levied,  were  not  obliged  to  make 
their  claim  within  a  year  and  day  after  the  removal 
of  their  difabilities,  but  were  allowed  to  profecute  their 
rights  at  any  fubfequent  period. 

§10.  By  the  old  law,  married  women  were  not 
bound  to  make  any  claim  during  their  coverture,  Item 
excufatur  uxor  qua  fub  potejiate  viri  fuppojita  quod  Brafl.  436  b. 
clameum  non  appofuerit  licet  mittere  poffiu  But  no  fav-  piowd.  360.  " 
ing  or  exception  was  made  in  this  ftatute  for  married 
women,  becaufe  their  hufbands  were  always  fuppofed 
to  be  capable  of  claiming  for  them.  However,  if  the 
hufcand  were  within  age  at  the  time  when  a  fine  tfa* 
levied,  although  the  wife  was  of  full  age,  ftill  the 
infancy  of  the  hufband,  whofe  -  province  it  was  to 
make  the  claim,  faved  the  right  of  the  wife  for  even 

§  11.  In  cafe  of  a  recovery  in  a  writ  of  right,  or  ofthcStatuu 
fine  executory,  the  recovery  and  fine  muft  have  been  p*f**hu 
executed,  and  the  pofleffion  delivered  to  the  recoverer  Co.  Read.  14. 
or  cognizee,  otherwife  they  were  no  bar  whatever ;    pi0^i  359I 
becaufe,  until  there  was  a  tranfmutation  of  pofleffion, 
Grangers  were  'got  prefumed  to  have  any  notice  of  the 
alteration  of  property,  and  therefore  were  not  obliged 
to  put  in  their  claim.     This  rule  gave  rife  to  a  great   Co.  Read.  18. 

2  in  1  v.  5  *  *  • 

number  of  fuits,  by  the  maintenance  of  the  nobility    1  Reeves  450. 
and  great  barons,  during  the  infurre&ions  and  civil 
vara  which  happened  in  the  reign  of  Hen.  3.    Aver- 

8  •  ments 
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ments  that  there  was  no  tranfmutation  of  pofleffion 
were  frequently  made  againft  fines,  and  were  ufually 
allowed  in  the  two  following  cafes ;  firft,  where  a  man 
feifed  in  fee  levied  a  fine  to  a  ftranger  fur  cognizance 
de  droit  come  ceo,  t$c.  and  the  cognizee  granted  and 
rendered  back  the  fame  lands  to  the  cognizor  in  tail, 
for  life,  or  for  years ;  and  fecondly,  where  a  tenant  in 
tail  accepted  of  a  fine  from  a  perfon  who  had  nothing 
in  the  lands. 

§  1  a.  In  thefe  cafes,  the  heirs  of  the  cognizor,  who 
were  prejudiced  by  fuch  fines,  were  allowed  to  avoid 
them  by  an  averment  that  there  was  no  tranfmutation 
<Sf  pofleffion.  Td  remedy  this  inconvenience  a  ftatute 
was  made  in  the  27  Edw.  1.  called  the  ftatute  de 
Jlrnbus  levatisy  ena&ing,  that  fuch  averments  ihould 
not  thenceforth  be  admitted. 

This  ftatute  alfo  dire&ed,  that  the  note  of  every 
fine  fliould  be  read  in  the  Court  of  Common  Pleas  in 
two  certain  days  in  the  week,  and  that  during  fuch 
reading  all  pleas  fhould  ceafe. 

Of  the  Statute       4  '3*  By  r^c  common  law,  and  alfo  by  the  ftatute 
of  Non-claim,  de  modo  levandi  fine* ,  all  thofe  who  had  any  right  to 

lands  whereof  a  fine  was  levied,  were  obliged  to  make 
their  claim  within  a  year  and  a  day,  unlefs  they  la- 
boured under  fome  one  of  the  difabilities  fpecified  in 
Plowd,  357.     that  aft ;  and  it  was  determined,  that,  in  the  cafe  of 
???*  A«n&*    tenant  for  life,  remainder  for  life,  remainder  in  fee,  if 

254.  202.  *  7  ' 

2  Jnft.  51.       the  firft  tenant  for  life  had  aliened  his  eftate,  and  the 

alienee  had  levied  a  fine,  the  remainder-man  for  life 

might 
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might  enter  and  avoid  the  fine,  both  at  to  himfelf,  and 
as  to  the  remainder-man  in  fee :  but  if  the  perfon 
next  in  remainder  negle&ed  to  enter  within  the  year 
and  day,  not  only  he,  but  alfo  the  remainder-man  in 
fee,  were  for  ever  barred,  and  a  claim  by  the  remain* 
der-man  within  the  year  and  day  would  not  have 
laved  his  right,  by  which  means  the  eflates  of  re- 
mainder-men and  reverfioners  were  frequently  barred 
by  the  negleft  of  the  particular  tenants. 

%  14.  This  was  certainly  a  very  great  grievance* 
and  was  fo  feverely  felt,  that,  to  remedy  it,  the  ftatute 
of  non-claim  34  Ed.  3.  c.  16.  was  patted,  enacting, 
"  That  the  plea  of  non-claim  of  fines,  which  from 
"  thenceforth  fhould  be  levied,  fliould  not  be  taken 

**  nor  holden  for  any  bar  in  time  to  come." 

» 

This  ftatute  was  made  in  confequence  of  a  petition 
from  the  Commons,  which  is  publiftied  in  the  rolls  of 
Parliament,  17  Edw.  3.  N°i6.  Item  que  tumcleyme  Rot.  Pari  vol 
des  fines  levees  fur  le  rendre  en  temps  a  venir  ne  barre  *•  P- 142* 
nul  borne  defa  attion.  To  which  the  King  anfwered, 
D  fleji  au  Roi  q*  defore  ceft  chofe  foit fait  et  q9  eflatut  ent 
fait  fait  f?  avis  des  grantz  et  autres  defon  confeiL 

The  efficacy  of  fines  was  entirely  deftroyed  by  this 
ftatute,  and  ftrangers  were  thereby  allowed  to  claim 
lands  at  any  indefinite  period  of  time  after  a  fine  had 
been  levied  of  them,  which  muft  have  been  produ&ive 
of  very  great  inconveniences. 

■ 

§  15.  The 


§  1 5-  The  ftatute  of  non-claim  is  1B11  in  force  wkh 
refpeft  to  fines  which  are  levied  without  proclama- 
tions ;  and  although  fuch  fines  are  no  bar  to  the  Sue 
in  tail,  yet  when  levied  by  a  tenant  in  tail  in  poflefidft, 
they  operate  as  a  difcontinuauce,  and  of  cotxrfe  put  the 
remainder-men  or  reversioners  to  their  formedon, 
Tit.31.cs.    which  now,  by  the  ftatute  11  J*.  1.  c.  16.  muft  be 

brought  within  twenty  years  after  the  right  accrues, 
unlefs  the  perfon  who  has  the  right  labours  under  any 
of  the  difabilities  fpecified  in  that  ftatute. 
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Seftion  I. 
IT  has  been  a  conftant  remark  of  thole  who  have  had  Of  the  St*. 

occafion  to  trace  the  hiftory  of  our  Englijh  jurifpx*u-    U  C '     c  *# 
dence,  that,  whenever  a  material  alteration  was  made 
in  the  common  law,  the  inconveniences  arifing  from 
itxch  change,  have  been  much  greater  than  thofe  which 
-were  intended  to  be  remedied. 


This  observation  was,  perhaps*  more  fully  exempli* 
fied  by  the  confequences  which  attended  the  ftatute  of 
Non-claim,  than  by  any  other  innovation  which  has 

Vol.  V*  K  been 
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been  attempted  in  the  common  law.  On  this  fubjeft, 
it  is  difficult  to  add  any  thing  to  the  force  of  Lord 

ilnft.  5i*»      Coke's  expreffion,  u  Great  contentions  arofe,  and  few 

"  men  were  fure  of  their  pofreffions."  And  it  is  afto- 
nifhing  that  the  Legiflature  fliould  fuffer  a  grievance 
which  mult  have  been  fo  univerfally  felt,  to  continue 
fo  long  :  for  the  common  law  refpe&ing  non-claim  was 

Bacon's  Life    not  revived  until  the  firft  year  of  the  reign  of  Rich.  3. 

of  Hen.  7.       w|iQ  |-eems  to  |jave  attempted  to  palliate  his  cruelties, 

and  the  ufurpation  of  the  crown,  by  the  many  excel- 
lent laws  which  he  immediately  enafted  ;  one  of  thofe 
was  the  1  Rich,  3*  c.  7*  by  which  the  common  law  wat 
reftored,  and  the  do&rine  of  non-claim  revived. 

Of  the  Sta-         §  a.  This  ftatute  was  foon  followed  by  the  4  Hen.  7. 

c.  24.  and  as,  in  this  laft  ftatute,  all  the  claufes  in  the 
1  Rich.  3,  are  copied  almoft  verbatim,  and  fome  addi- 
tional matters  are  fubjoined,  the  ftatute  1  Rich.  3.  is 
now  become  ufelefs  and  obfolete,  and  the  whole  efied 
of  fines  depends  almoft  entirely,  at  this  day,  on  the 
4  Hen.  7.  for  which  reafon,  it  will  be  neceflary  to  ex- 
plain it  at  large. 

This  a&,  after  reciting  the  laft  claufe  in  the  ftatute 
definibus  levatis,  proceeds  thus :  "  The  king  our  fo- 
vereign  lord  confidereth  that  fines  ought  to  be  of 
the  greateft  ftrength  to  avoid  ftrifes  and  debates, 
"  and  to  be  a  final  end  and  conclufion ;  and  of  fuch 
"  effed  were  taken  afore  a  ftatute  made  of  non-claim, 
u  and  now  is  ufed  the  contrary,  to  the  universal  trou- 
"  ble  of  the  king's  fubje&s  j  will  therefore  it  be  or- 
"  dained,"  &fr, 

6  The 
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The  firft  fe&on  which  directs  the  proclamations  to   Ch.  t.  f.  59. 

» 

be  made,  has  been  already  dated* 

§  3«  Se£t.  2«  €C  And  the  faid  proctamattons  fo  had 
"  and  made,  the  faid  fine  to  be  a  final  end,  and  con* 
"  dude,  as  well  privies  as  ftrangers  to  the  fame*  ex* 
•c  cept  women  covert,  other  than  be  parties  to  the  faid 
u  fine,  and  every  perfon  then  being  within  the  age  of 
"21  years,  in  prifon,  or  out  of  this  realm,  or  not  of 
"  whole  mind  at  the  time  of  the  faici  fine  levied,  not 
"  parties  to  fuch  fine." 

We  have  feen  that,  by  the  common  law,  a  fine 
levied  of  an  eftate  tail,  only  operated  as  a  difcontinu* 
ance  of  it,  and  did  not  bar  the  ifiue  from  bringing 
their  formedon*  But,  in  confequence  of  fome  ambi- 
guous expreflions  in  tnis  ftatute,  it  was  fuppofed  to 
enable  tenants  in  tail  to  bar  their  ifiue  by  a  fine  ;  eftates 
tail,  however,  had  continued  fo  long,  and  were  fo 
much  favoured  by  the  nobility,  on  accbunt  of  their 
not  being  forfeitable  for  treafon,  that  the  judges  were 
extremely  cautiou^of  putting  fo  extenfive  a  conftruc- 
tion  on  it,  efpecially  as  the  ftatute  de  Bonis  Conditio- 
nalibus  exprefsly  declares  that  a  fine  levied  of  an  eftate 

tail  fhould  be  void. 

* 

A  cafe,  however,  arofe,  in  19  Hen.  8.  in  which  this   Bro.  Ab.Tit. 
point  came  in  queftion  before  all  the  judges  in  Serjeants9   y£*  *  ^I# 
Inn  ;  a  tenant  in  tail  levied  a  fine,  and  the  five  years    1  ["&•  ,al*« 
pafled  in  his  lifetime;  he  afterwards  died,   and  the 
quefHoa  was,  whether  his  ifiue  fhould  be  barred  by 
the  fine?    EnglefteJd,  Shelley  y  and  Coningsby, contend- 

%!  2  «  ed, 
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ed,  that  the  ifiucwas  not  barred,  becaufe  he  was 
neither  privy  nor  party  to  the  fine,  for  he  claiyied '  the 
land  from  the  donor,  and  not  from  the  donee,  although 
he  mud  cortvey  himfelf  to  the  land  by  the  father.  On 
the  other  fide  Fitzjames,  Brudenell,  Fitvherbert,  Brooke, 
<  and  Moore,  were  of  opinion,  that  the  iffue  was  barred, 
for  the  intendon  of  the  makers  of  the  ftatute  was,  that 
a  fine  fhould  be  a  final  end,  and  conclude  as  well  privies 
as  Grangers ;  and  that  the  third  faving  only  extended 
to  ftrapgers,  but  not  to  privies. 

Of  the  Sta-  §  4.  This  determination  of  the  Judges  feems  not  to 

tutc  32  Hen.    j}aye  ^een  entirely  approved  of  j  for,  in  51  Hen*  8.  a 

ftatute  was  made,  reciting,  that  doubts  had  arifen  re- 

fpecbing  the  validity  of  the  ftatute  4  Hen*  7.  in  barring 

32  Hen.  8.       the  iffue  in  tail ;  and  enabling,  "  That  all  and  fingular 

c  36. 1. 1.       cc  fines,  as  well  heretofore  levied  as  hereafter  to  be 

levied,  with  proclamations  according  to  the  ftatute, 
by  any  perfon  or  perfons  of  full  age  of  one  and 
twenty  years,  of  any  manors,  lands,  tenements,  or 
"  hereditaments,  before  the  dme  of  the  faid  fine  le- 
vied, in  any  wife  intailed  to  the  perfon  or  perfons  fo 
levying  the  faid  fine,  or  to  any  of  the  anceftors  of 
the  fame  perfon  or  perfons  in  poflefiion,  reverfion, 
remainder,  or  in  ufe,  fhall  be,  immediately  after  the 
"  fame  fine  levied,  engrafted,  and  proclamations  made, 
adjudged,  accepted,  deemed  and  taken,  to  all  in- 
tents and  purpofes,  a  fufficient  bar  and  difcharge  for 
ever  againft  the  faid  perfon  and  perfons,  and  their 
heirs,  claiming  the  faid  lands,  tenements,  and  he* 
"  reditaments,  or  any  parcel  thereof,  only  by  force 
"  of  fucj^  intail,  and  againft  all  other  perfons  claiming 

3         '     «  thb 
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a  the  fame  or  any  parcel  thereof,  only  to  their  ufe,  or 
u  to  the  ufe  of  any  manner  of  heir  of  the  bodies  of 
u  them,  any  ambiguity,  doubt,  or  contrariety  of  opi- 
"  fiion  arifen  or  grown  upon  the  faid  ftatute  to  the 
44  contrary  notwithftandmg." 

%  5.  The  ftatute  of  32  Hen.  8.  having  been  pro--  Operation  of 
feffedly  made  for  the  purpofe  of  explaining  the  ftatute   J^^11^* 
4  Hen.  7.  they  mult  be  confidered  as  forming  one  law.    Eftates  Tail. 
The  doftrine  eftablifhed  by  them  is,  that  a  fine  with 
proclamations  fhall  bar  all  privies  and  ftrangers  }  and, 
when  levied  of  any  manors,  lands,  tenements,  or  he* 
reditaments,  intailed  to  the  perfon  levying  fuch  fine, 
or  to  any  of  his  anceftors,  (hall  bar  the  faid  perfon* 
ind  their  heirs  claiming  by  force  of  fuch  in  tail. 

S  6.  The  term  by  which  the  iffue  in  tail  is  defcribed    Who  are  Pri- 
in  the  ftatute  4  Hen.  7.  is  that  of  privy,  which  has  va-   £?  sl^c. 
nous  fignifications  in  law;  it  fometimes  means  that    ,  jrj^  2.(^ 
connection  which  arifes  between  perfons  who  have  en-   *  RtP-  42  *• 
tered  into  a  mutual  contraft  with  each  other,  as  be- 
tween donor  and  donee,  leffor  and  leflee ;  or  elfe  it 
fignifies  a  relationfliip  of  blood,  as  between  anceftor 
and  heir.     But,  in  confequence  of  the  ftatute  32  Hen.  8. 
it  has  been  determined,  that,  by  the  word  privies,  are 
meant  thofe  perfons  who  are  not  only  privies  in  blood 
to  the  perfons  who  levy  the  fine,  but  alfo  privies 
in  eftate  and  title  to  the  land  whereof  the  fine  is  levied, 
that  is,  thofe  who  muft  neceffarily  convey  their  defcent 
through  the  cognizor  before  they  can  make  out  their 
title  to  the  eftate,  which  comprehends  the  iflue  in  tail ; 
and  a  perfon  who  is  privy  within  the  intention  of  the 

K  3  4  Hen* 
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Shep.  Tou.      4  Hen.  7.  is  an  heir  in  tail  within  the  intention   of  the 
al#  •  32  Hen.  8.  etjic  e  amverfo. 

§  7.  Thus,  if  a  tenant  in  tail  in  poflefiion  levies  a 
fine  with  proclamations,  it  will  be  an  effe&ual  bar  to 
all  his  ifTue  ;  for  they  are  privy  to  him  both  in  blood 
and  eftate,  and  can  only  make  a  title  to  the  eftate  tail 
as  his  fons. 

Dyer  351 5.  §  8.  So,  where  hufband  and  wife  were  tenants  in 

fpecial  tail,  and  the  hufband  alone  levied  a  fine,  it  was 

Beaumont  '•      determined  in  18  Eliz.  and  alfo  in  10  J  a.  1.  that  it  was 

» 

C  rC*      8      ?  Sooc*  ^ar  to  *^  t*le*r  *^uc *  ^°*'  ^  ma^ng  out  their 

title,  they  mull  neceflarily  fhew  themfelves  t©  be  heirs 

to  the  father  as  well  as  to  the  mother ;  and,  therefore* 

they  are  privies  both  in  blood  and  eftate  to  the  cognir 

£or  of  the  fine, 

tjnft.  372  a,        §  9-  Lord  Coke  fays,  that  if  lands  were  given  to  the 

elder  fon  and  the  heirs  of  his  body,  remainder  to  his 
father  and  the  heirs  of  his  body,  and,  after  the  father's 
death,  the  elded  fon  bad  levied  a  fine  with  proclama- 
tions, and  died  without  ifTue,  the  fecond  fon  would 
have  been  barred  by  the  fine ;  becaufe  the  remainder, 
which  was  limited  to  the  father  and  the  heirs  of  his 
body,  having  defcended  on  the  eldeft  fon,  the  fecond 
fon,  in  making  out  his  title  to  this  remainder,  mull 
convey  his  defcent  through  his  eldeft  brother,  by  which 
pieans,  he  would  become  a  privy  to  him  both  in  blood 
and  eftate. 


•  •».»•      W  •  »       •   -  * 


§  10.  It 
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C  io.  It  has  been  ftated  In  a  former  title,  that  a  li-  TIt.39.4ft.a4. 
mitarion  to  the  heirs  of  the  body  of  A.>  provided  A. 
be  dead  when  the  limitation  takes  effeft,  will  veft  in 
the  perfon  anfwering  the  defcription  of  fuch  fpecial 
keir ;  and,  in  cafe  of  his  death  without  iflue,  will  go 
to  the  perfon  who  would  be  entitled  to  fuch  eftate,  if 
it  had  originally  veiled  in  the  anceftor  of  the  firft 
taker.  And  that  this  devolution,  after  the  deceafe  and 
failure  of  iflue  of  the  firft  fpecial  heir  of  A.>  to  the 
other  heirs  equally  falling  within  the  fame  defcription, 
is  quqfi  a  defcent  per  fortnam  doni ;  from  which,  it  fol- 
lows, that  if  the  firft,  or  any  other  of  the  perfons  taking 
an  eftate  in  this  manner,  levies  a  fine  of  it,  the  eftate 
tail  will  be  barred,  becaufe  all  the  perfons  taking  under 
die  original  words  are  in  by  a  fpecies  of  defcent,  and  are, 
therefore,  privies  to  thofe  who  take  before  them. 

$  xi.  The  privity  muft  be  both  in  blood  and  eftate,  Shcp.  T.  si. 
for  privity  in  blood  only  will  not  be  fufficient ;  and, 
therefore,  if  lands  be  given  to  a  man  and  the  heirs 
females  of  his  body,  who  has  a  fon  and  a  daughter, 
and  the  fon  levies  a  fine  and  dies  without  iflue,  it  will 
be  no  bar  to  the  daughter  $  for  although  fee  is  privy 
in  blood  to  her  brother,  yet  fee  is  not  privy  in  eftate 
or  title  to  him,  as  fee  can  make  her  title  to  the  eftate 
without  conveying  her  defcent  through  him,  or  even 
mentioning  him. 

S  12.  It  follows,  from  the  fame  principle,  that  if  a    Hob.  333. 
tenant  in  tail  has  ifTue  a  daughter  who  levies  a  fine, 
and  afterwards  a  fon  is  born,  he  will  not  be  baned  by 
his  lifter's  fine,  becaufe  he  can  make  his  title  to  the 

4  eftate 
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eftate  tail,  as  hfftr  of  the  body  of  his  father,  without 
conveying  his  defcent  through  his  filler. 

Jenk.  275.  S.  13*  ^  a  fiQe  ^e  lev^d  to  a  ftranger  tenant  in  tail, 

and  the  tenant  in  tail  grants  and  renders  his  eftate  to. 
the  ftranger,  fuch  a  fine  will  bar  the  iffue  in  tail. 

Smith  v.  §  14.  As  a  tenant  in  tail  may  convey  his  whole  eftate 

Plowd  °r*o      ky  fi^eJ  fo  he  may  create  any  leffer  eftate  out  of  it, 

which  will  likewife  bind  his  iffue  after  his  death. 

Step.  T.  26.       §  1 5.  If  the  iffue  in  tail  levies  a  fine  in  the  lifetime 

of  his  anceftor,  who  is  then  feifed  of  the  eftate  tail, 
the  anceftor  himfelf  may  afterwards  levy  a  fine,  and 
thereby  bar  his  iffue,  and  alfo  the  perfon  to  whom  the 
iffue  levied  the  fine.  So  that,  in  all  cafes  of  this  kind, 
it  is  underftood,  that  the  tenant  in  tail  dies  without 
barring  the  eftate  tail,  by  which  means,  it  defcends 
upon  the  iffue. 


2  Wilf.  R.  §  1 6.  A  tenant  in  tail,  being  guilty  of  murder,  le- 

"°"  vied  a  fine  before  conviction  j  and  it  was  doubted, 

whether  it  fhould  bar  the  iffue  for  the  lord's  benefit* 
The  court  inclined  to  think  it  fhould  j  but  no  judgment 
^ras  given. 

7  Rep.  52  a.         §  17'  Where  the  king  is  tenant  in  tail,  he  may,  by 
.227.     a  gne^  jev;e(j  on  a  grant  and  render,  bar  his  eftate  tail ; 

becaufe,  it  being  determined  in  Lord  Berkley's  cafe, 
that  the  king  was  bound  by  the  ftatute  de  don  is,  it  was 
but  reafonable  his  Majefty  fheuld  take  advantage  of 

thofe 
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thofe  ftatutes,  which  enable  tenants  in  tail  to  bar  their 
eftates. 

§  18.  A  fine  fur  con cejfit  will  bar  an  eftate  tail  as  Earl  of  Rut* 
long  as  it  continues  in  force,  and,  therefore,  any  eftate  £nd>l LCafc> 

°  m  '  7  '       J  Cro.  Jac.  40. 

created  by  a  fine  of  that  kind,  will  be  good  againft  the  Jenk.  Cent, 
iffue  in  tail.  „' 

$19.  Although  a  fine,  levied  by  a  tenant  in  tail, 
may  be  defeated  by  a  perfon  claiming  fome.  particular 
eftate  in  the  lands  of  which  the  fine  is  levied,  yet 
k  will  (till  continue  to  be  a  good  bar  to  the  iffue  in 
tail. 

%  20.  A  tenant  in  tail  difcontinued  in  fee,  after-   x  ^nd.  4?. 
wards  diffeifed  the  difcontinuee,  and  levied  a  fine  with   3RcP-9ltf* 

Coin.  Rep. 

proclamations;  the  difcontinuee  entered  on  the  land,  216. 
and  avoided  the  eftate,  which  paffed  by  the  fine  as  to 
himfelf.  The  queftion  was,  whether  the  heir  in  tail 
was  remitted  or  not :  and  the  judges  were  unanimous  ' 
that  the  heir  in  tail  was  not  remitted,  but  was  barred 
by  the  ftatute  32  Hen.  8.,  although  the  eftate  which 
pafled  by  the  fine  was  avoided.  The  fame  point  was 
determined  in  the  cafe  of  Hunt  v.  Khg>  which  will 
be  dated  in  this  chapter. 

§21.  It  is  not  neceffary  that  a  tenant  in  tail  fhould  The  Tenant 
be  in  the  adual  pofleffion  of  the  eftate  tail,  in  order  to  ^J^^** 
be  capable  of  barring  his  iffue  by  fine ;  for  the  ftatute  Poffcfli00* 
4  Hen.  7.  has  exprefsly  excluded  parties  and  privies  to 
a  fine  from  ayerring  quod  partes  finis  nihil  habueruni  ; 
and  the  ftatute  32  Hen*  8.  makes  a  fine  levied  of  any 

lands 
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lands  intailed  to  the  perfon  fo  levying  the  fame,  or  to 
any  of  his  anceftors,  a  fufficient  bar  againft  fuch  per* 
fon  and  his  heirs.  A  fine,  therefore,  with  proclama- 
tions duly  levied  by  the  perfon  who  has  the  right  of  an 
intail  in  him,  will  be  a  good  bar  to  his  iffue,  although 
at  the  time  when  the  fine  was  levied,  he  had  never  en- 
tered on  the  eftate  tail,  or  had  only  an  eftate  tail  in  re- 
mainder, or  had  even  made  a  feoffment,  or  any  other 
conveyance  of  it. 

Zouch  t.  §  22-  JZdw&rd  Lord  Zouch  brought  a  formedon  in 

BRmficlR«  ^ie  ^efcender  fa*  a  moiety  of  a  manor  againft  one 
1  Leon.  75.  Bamfieid,  who  pleaded  in  bar  that  John,  great-grand- 
father of  the  demandant,  levied  a  fine  fur  cognizance  dc 
droit  come  ceo,  with  proclamations  of  the  faid  moiety, 
which  was  granted  and  rendered  by  the  fame  fine  to 
the  faid  John  and  bis  heirs,  whofe  eftates  the  tenant 
had.  Lord  Zouch  replied,  that  at  the  time  when  the 
fine  was  levied,  and  at  all  times  after,  the  faid  Bamfield 
was  feifed  of  the  land  in  his  demefiie  as  of  fee.  And 
on  folemn  argument,  it  was  determined  by  all  the 
judges,  that  the  demandant,  being  heir  in  tail  to  the 
perfon  who  levied  the  fine,  could  not  aver  the  conti- 
nuance of  the  land  in  a  ftranger,  nor  that  partes  finis 
nihil  habuerunty  becaufe  the  ftatutes  4  Hen.  7.  and 
32  Hen.  8.  bound  the  eftate  tail,  although  the  perfon 
who  levied  the  fine  was  not  then  in  pofleilion  of  the 
eftate  tail,  which,  Lord  Coke  obferves,  was  the  firft 
determination  on  this  point. 

m 

§  23.  A  fine  levied  by  a  tenant  in  tail  in  remainder, 
expectant  on  an  eftate  for  life,  or  an  eftate  tail,  will 

be 
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be  a  good  bar  tp  the  iffuc  of  the  perfon  who  levies  the 
fine. 

A.  being  tenant  for  life,  remainder  to  B.  in  tail,  re-  Cafe  of  Fines, 
verfion  to  B.  and  his  heirs,  B.  levied  a  fine  with  pro-   jCD£Pi7£ 
durations  of  the  eftate  tail,  during  the  life  of  the  te- 
nant for  life ;  and  it  was  adjudged  to  be  a  good  bar 
to  the  eftate  tail  under   the  words  of  the  ftatute 
32  Hen.  8. 

$  14.  If  a  tenant  in  tail  makes  a  feoffment  of  the  3  ReP«  9°  «• 
tftate  tail,  and  afterwards  levies  a  fiae  of  k,  his  iflue 
will  be  thereby  barred. 

William  King,  the  grandfather,  being  tenant  in  tail,  Hunt  v.  King, 
enfeoffed  Richard  King,  the  father,  in  fee ;  and,  after-  6  [£ 
wards,  William  King  difftikd  him,  and  levied  a  fine 
with  proclamations  to  one  Hitchcock.  The  father  en- 
tered, and  the  cognizee  of  the  fine  entered  on  him  : 
after  the  death  of  the  grandfather  and  father,  the  fon 
brought  a  formedon  for  the  recovery . of  the  land,  to 
which  this  fine  was  pleaded  in  bar :  the  demandant 
pleaded  the  entry  oi  his  father,  and  judgment  was 
given  for  him*  A  writ  of  error  was  brought,  and 
error  alligned  in  matter  of  law,  that  this  fine  was  a 
good  bar  to  the  iffue  in  fail  by  the  ftatute  32  Hen.  8., 
for  it  was  not  to  be  compared  to  a  fine  at  common  law, 
nor  to  fines  levied  by  other  perfons,  becaufe,  in  this 
cafe,  it  was  fufficient  that  the  fine  was  levied  by  the 
perfon  who  had  the  right  of  the  eftate  tail  in  him,  or 
to  whom  the  land  was  inrailed,  although  none  of  the 
parties  to  the  fine  had  any  eftate  of  freehold  in  poflef- 

fion. 
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fion,  remainder,  or  reverfion,  in  the  land  whereof  it  wa* 
Ante  f.  2*.      levied,  as  it  was  adjudged  in  the  cafe  of  Zoucb  v.  Bam- 

Jield.  The  court  being  of  this  opinion,  the  judgment 
was  reverfed. 

3  "Rep.  90  *.         §  25.  Although  a  tenant  in  tail  be  diffeifed  of  the 

I  cfllc    2  7  C 

**    '  eftate  tail,  yet>  if  during  the  diffeifin,  he  levies  a  fine 

to  a  ftranger,-  it  will  bar  his  iffue,  who  will  not  be  al- 
lowed to  pleaj)>  that  his  anceftor  was  not  feifed  of  the 
eftate  tail  when  he  levied  the  fine, 

1 

§  26*  I*1  cafc  °f  *  lineal  defcent,  the  iffue  in  tail 
may  be  barred  by  the  fine  of  his  anceftor,  although, 
at  the  time  of  levying  the  fine,  the  anceftor  had  only  a 
poflibility  of  an  eftate  tail,  which  never  took  effeft, 
becaufe  the  iflue,  in  making  his  title,  muft  convey  his 
defcent  through  fuch  anceftor,  which  makes  Jiim  a 
privy  to  him, 

Archer'sCafe,       Lands  were  given  to  A.  and  his  wife  in  fpeclal  tail ; 

h^M**9    ^*  ^ec^  ka^S  *^ue  a  ^on>  w^o  diffeifed  his  mother, 

and  levied  a  fine  with  proclamations.  It  was  refolved 
by  all  the  judges,  that  this  fine  was  a  good  bar  to  the 
iflue  of  the  fon,  although  the  fon,  *at  the  time  when  he 
levied  the  fine,  had  only  a  poflibility  of  an  eftate  tail, 
his  mother  being  then  alive $  for  the  ftatute  32  Hen.  8. 
ought  to  be  expounded  according  to  the  letter  of  it, 
and  as  the  land  was  intailed  to  the  anceftor  of  the  per- 
fon  who  levied  the  fine,  although  fuch  anceftor  was 
alive,  fo  that  no  eftate  or  right  had  defcended  on  the 
perfon  who  levied  the  fine  which  he  could  pafs  or  ex- 
tinguifh,  yet  as  the  ftatute  fays,  "  intailed  to  the  pem 

«f  fine 
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**  fon  fo  levying  the  fame,  or  to  any  of  his  anceftors," 
•  in  the  disjunctive,  it  was  adjudged  that  the  fine  did  bar 
the  right  which  afterwards  defcended  to  him,  not  only 
as  to  himfelf,  but  alio  as  to  all  his  iffue# 

5  27.  This  principle  was  carried  much  further  in 
the  following  cafe : 

William  Grant  devifed  his  lands  to  John  Grant,  when  Grant's  Cafe 
he  (hould  attain  the  age  of  twenty-five  years,  to  hold  ^»IoRcP» 
to  him  and  the  heirs  of  his  body*  John  Grant,  the 
devifee,  after  he  had  attained  the  age  of  a  1  years,  but 
before  he  was  25,  levied  a  fine  of  tl\e  lands  thus  de- 
.vtfed  y  and  the  queftion  was,  whether  it  fhoqld  bar  his 
iflue.  It  was  refolved,  that  the  eftate  tail  was  barred 
by  this  fine,  although  John  Grant,  when  he  levied  it, 
had  but  a  bare  poffibility  of  an  eftate  tail.  Lord  Coke 
fays,  that  no  judgment  was  given :  but  Croke  and  Cro-  £***• 
Leonard,  who  have  reported  this  cafe  by  the  name  of  %  Leon.  3$. 
John/on  and  Bellamy,  fay  that  judgment  was  given,  that 
the  eftate  tail  was  barred  by  the  fine*  And,  in  Sir 
Thomas  Raymond's  Reports,  149.  it  is  faid,  that  although 
the  eftate  was  not  barred  by  the  4  Hen.  7.  it  was  well 
barred  by  the  32  Hem  S.  in  confequenceof  thefe  words, 
"  All  fines,  levied  by  any  perfon  or  perfons,  Ssfr.  of 
"  any  manors,  &c.  before  the  time  of  the  faid  fine 
c<  levied  in  anywife  intailed  to  the  perfon  or  perfons  fo 
u  levying  the  fame  fine,  or  to  any  of  the  anceftors  of 
"  the  fame  perfon  or  perfons." 

§  28.  In  the  cafe  of  a  collateral  defcent,  a  fine  levied 

by  a  perfon  who  was  never  feifed  of  the  eftate  tail,  and 

on 
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0i*  whom  k  never  defcended,  but  who  had  duly  a  pof- 
fibility  of  an  eftate  tail,  is  no  bar  tx>  a*  collateral  heir  m 
tail*  of  the  perfon  who  levied  the  fine ;  becslufe,  ia 
making  his  title  to  the  eftate  tail*  he  neferf  not  convey 
himfelf  through  him,  fo  that  he  is  not  a  privy  to  him. 


MackwiU 
Ham's  Cafe, 
Hob.  332. 
S*r  W  Jonea, 
31.  S.  C.by 
the  name  of 
Godfrey  v. 
Wade. 


S  29.  A  hufband  made  a  feoffment  to  the  ufe  of 
himfelf  and  his  wife,  and  the  heirs  male  of  their  two 
bodies,  remainder  to  the  heirs  male  of  the  body  of  the 
hufband,  remainder  ro  the  heirs  of  their  two  bodies, 
remainder  in  fee  to  the  hufband.  The  hufband  and 
wife  had  iffue  a  fon  and  a  daughter,  the  hufband  died  ; 
the  fon  made  a  leafe  to  commence  after  the  death  of 
his  mother,  then  levied  a  fine  with  proclamations  to 
the  ufe  of  himfelf  in  fee,  and  died  without  iflue  in  the 
life-time  of  his  mother.  The  queftion  was,  whether 
this  leafe  was  good  againft  the  daughter  ?  It  fhould 
previoufly  be  obferved,  that  the  eftate  tail  limited  to 
the  hufband  and  wife,  and  the  heirs  male  of  their 
bodies,  vefted  wholly  in  the  wife  after  the  death  of  her 
hufband,  although  fhe  was  within  the  ftatute  1 1  Hen*  7. 
c.  20,  and  the  remainder  to  the  heirs  male  of  the 
body  of  the  father  was  in  the  fon  at  the  time  when  he 
levied  the  fine ;  but  thefe  eftates  became  extinct  when 
the  mother  and  fon  died,  fo  that  the  leafe  in  queftion 
could  only  be  derived  out  of  the  remainder  to  the  heirs 
of  the  bodies  of  the  hufband  and  wife,  to  which  both  the 
fon  and  the  daughter  were  inheritable.  It  was  determiii* 
ed  by  Lord  Chief  Juftice  Hobart,  Hutton  and  Jones y 
againft  the  opinion  of  Wincby  that  although,  in  a  lineal 
defcent  the  iflue  in  tail  were  barred  by  the  fine  of  their 

anceftor, 


N 
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anceftoT,  notwithftanding  fuch  anceftor  had  but  a  pof- 
fibility  of  an  eftate  tall  when  he  levied  the  fine ;  yet,  in 
a  collateral  defcent,  the  cafe  was  very  different,  as  it  was 
not  neceflary  that  the  iflue  in  tail  fhould  make  mention 
of  every  collateral  iflue  inheritable  before  him,  as  in  a 
lineal  one ;  and  that,  in  the  prefent  cafe,  as  the  eftate 
tail  never  defcended  on  the  fon,  his  fine  could  be  no 
bar  to  his  fitter,  who  was  not  privy  to  him,  becaufe 
flie  could  make  her  title  to  the  eftate  tail  without  con- 
veying her  defcent  through  him,  or  even  mentioning 
him  in  her  pedigree.  Judgment  was  therefore  given, 
that  the  kafe  was  void  as  to  the-  fitter ;  but  it  was  ob- 
ferved,  that  if  the  eftate  tail  had  defcended  on  the  fon, 
his  fine  would  then  have  barred  his  fitter,  becaufe,  in 
that  cafe,  fhe  mutt  have  conveyed  her  defcent  through 
him,  in  order  to  make  out. her  title  to  .the  eftate  tail, 
by  which  means,  fhe  would  have  been  a  privy  to 
him. 


Cro.Car.434* 


$  30.  So,  where  an  eldeft  fon  levied  a  fine  of  an  Bradftock  r. 
eftate  tail,  which  was  then  vefted  in  his  mother,  and  f^clr 
died  in  the  life-time  of  his  mother,  by  which  means 
the  eftate  tail  never  defcended  on  him.  It  was  ad- 
judged in  the  Common  Pleas,  by  three  judges  againft 
one,  that  this  fine  did  not  bar  the  fecond  brother. 
And,  upon  a  writ  of  error,  all  the  judges  of  the  King's 
Bench  were  of  the  fame  opinion,  becaufe,  as  the  eftate 
tail  never  vefted  in  the  elder  brother,  the  younger  bro- 
ther was  not  a  privy  to  him. 

§  3 1 .  A  tenant  in  tail  of  a  rent-charge  may  bar  it,  by  An  Eftate, 
levying  a  fine  of  the  lands  out  of  which  the  rent  iffues.    Rent-charge 

Upon  "WJc< 


» 
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Hcliot  v.  Upon  demurrer,  the  cafe  was  thus :  A  perfon  whd 

Crodac*  700.  tras  tenant  ^  ta^  °^  a  rent-charge  out  of  the  manor  of 
i/Vez.  391.     Kingsbury 9  granted  by  Sir  Ambrofe  Cave^  levied  a  fine 

of  the  manor  to  Sir  Ambrofe  Cave  and  his  heirs,  and 
this  fine  was  pleaded  in  bar  of  an  avowry  for  this  rent 
by  the  heir  in  tail.  The  fine  was  levied  of  the  rent 
per  nomen  matter ii,  and  an  averment  was  made  that  the 
fine  was  levied  by  agreement  of  the  parties  with  an  iiu 
tent  to  bar  the  rent.  The  defendant  pleaded,  non- 
comprifed,  which  being  demurred  to,  and  argued  fe- 
veral  times,  it  was  held  by  Hobart  Chief  Juftice,  and 
Harvey,  that  the  rent  was  barred  by  the  fine,  becaufe 
the  fine  being  levied  of  the  land,  pafled  the  rent  in* 
clufively,  it  being  directed  by  the  agreement  of  the 
parties. 

And  In  an  §  3 1.  As  a  fine  may  be  levied  of*  an  advowfon  in 

Advowfon,      grofs,  fo  a  tenant  in  tail  of  an  advowfon  in  grofs  may 
Walton  84.     bar  his  iflue  by  a  fine  levied  of  it  according  to  the  fta- 

tute  4  Hen.  7.  It  is,  however,  faid  in  Plow  den  ^  that 
if  a  tenant  in  tail  of  an  advowfon  grants  or  renders  to 
another  by  fine,  the  nomination  of  a  clerk  to  the  ad- 
vowfon, this  will  Hot  bind  the  iflue,  becaufe  the  right 
of  nomination  is  a  thing  diftinft  from  the .  advowfon, 
and  not  intailed ;  but  modern  writers  have  thought 
differently  on  this  fubje&,  on  the  principle,  that  the 
prefentation  and  nomination  are  in  effe&  the  fame  thing, 
being  the  fruit  and  full  profit  of  the  patronage.  But 
if  a  tenant  in  tail  of  an  advowfon  grants  by  fine  the 
nomination  of  a  clerk  to  one  and  his  heirs,  fo  that  when 
the  church  becomes  void,  the  grantor  and  his  heirs 
may  nominate  a  clerk  to  the  tenant  in  tail  and  his  heirs,, 

and 
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and  that  he  or  they  (hall  prefent  the  clerk  fo  nomi- 
nated to  the  ordinary ;  fuch  a  fine  will  not  bind  the 
iflue  in  tail,  becaufe  there  the  nomination  and  prefen- 
tation  are  diftinguiihed*  fo  that  the  fine  is  not  levied 
of  the  thing  intailed. 

§  33.  If  a  perfon  is  tehant  in  tail  of  a  truft-eflate  And  in  a 

and  levies  a  fine  of  it,  fuch  fine  will  have  as  extenfive  yj^  Jpj!£ 

an  operation  in  barring  his  iflue,  as  if  he  had  been  *•  23* 
feifed  of  the  legal  eflate. 

S  34*  Although  no  fine  is  a  bar  to  an  eftate-tail,   A  Fine  ban 
but  a  fine  with  proclamations,  levied  piirfuant  to  the  Tail  before 
ftatute  4  Hen.  7.  yet  as  foon  as  a  fine  is  levied,  and   Proclam*- 
before  all  the  proclamations  are  pad,  it  is  a  good  bar 
to  an  eftate-tail,  provided  the  proclamations  are  duly 
made,  and  the  iflue  in  tail  cannot  fave  his  right  by 
entering  before  all  the  proclamations  are  made. 

This  point  was  formerly  much  doubted,  and  in  the  Plowd*  434* 
cafe  of  Smith  and  Stapleton,  1 5  Eliz.  it  was  Contended 
by  the  counfel,  that  in  Confequence  of  the  words  in 
the  ftatute  4  Hen.  7.  "  And  the  faid  proclamations  fo 
"  had  and  made,  the  faid  fine  to  be  a  final  end,  and 
"  conclude  as  well  privies  as  ftrangers,  Effr."  And 
alfo  the  words  in  the  ftatute   32  Hen.  8.  "  after  the 

lame  fine  levied,  ingroffed,  and  proclamations  made, 

&c"     A  fine  was  no  bar  to  the  iflue  in  tail,  if  the 
anceftor  died  before  all  the  proclamations  were  made : 
and  Brooke  feems  to  have  been  of  the  fame  opinion  j    Bro.  Ab.  Tit. 
the  contrary,  however,  Was  determined  in  the  follow-   F,ae»l09- 
ing  cafe : 

V91-.  V.  L  S  35-  Sir 
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Purflow's  5  35.  Sir  George  Bidunt  being  tenant  in  tail'of  fe« 

Rep? ^o#  *era*  naanors,  and  having  iffue  a  daughter,  levied  a 
fine  and  foon  afterwards  died.  The  daughter  imme- 
diately brought  a  fbrmedon  for  the  recovery  of  the 
eftate-tail,  pending  which,  all  the  proclamations  were 
made.  It  was  unanimoufly ,  determined,  that  the. 
daughter  was  barred  by  this  fine,  although  her  anceflor 
died,  and  fhe  commenced  her  a&ion,  before  all  the 
proclamations  were  made.  Lord  Coke  makes  four 
«  obfervations  on  this  cafe* 

1  ft,  That  although,  after  a  fine  is  levied,  a  right  to 
aiv  eftate-tail  defcends  to  the  iffue,  yet  as  foon  as  the 
proclamations  are  made,  the  right  which,  thus  de- 
fended is  barred  by  the  fine, 

2d,  Although  a  fbrmedon  is  brought  and  purfued, 
yet,  if  the  proclamations  are  all  afterwards  duly  made* 
the  fine  will  then  be  a  good  bar* 

3d,  When  tenant  in  tail  leVies  a  fine,  and  dies 
before  all  the  proclamations  are  made,  the  iffue  in  tail 
is  not  within  any  of  the  Halvings  of  the  4  Hen.  7.  for  if 
he  were,  then  the  bringing  his  formedon  before  all  the 
proclamations  were  made,  would  avoid  the  fine. 

4th,  That  the  proclamations  ferve  no  other  purpofc 
but  that  of  diftinguifhing  a  fine  levied  purfuant  to  the 
ftatute  4  Hen.  7.  from  a  fine  at  common  law. 

CafeofPInei        §  3^*  ^°  w^ere  a  tenant  m  tail  levied  a  fine,  and 
3  Rep.  84.      died  before  all  the  proclamations  were  mad*,  leaving 

3  a-foa 
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ft,  ton,  who  was  beyond  fea,  who  returned  after  all  the 
proclamations  were  made,  and  claimed  the  land.  It 
was  refolved  by  all  the  Judges,  that  although  a  right 
of  entail  defcended  to  the  fon  on  the  death  of  his  fa- 
ther, in  confequence  of  his  dying  before  all  the  pro- 
clamations were  made ;  yet,  when  all  the  proclama- 
tions paffed,  the  right  which  defcended  to  him  wap 
for  ever  barred,  and  the  iffue  could  npt  have  fayed  it 
by  any  claim. 

§  37.  We  have  feen  that  fines  £ay  be  levied  in   Fines  in  iafe- 
courts  of  ancient  demefhe,  and  other  inferior  courts ;    Bar tolffuc** 
but  they  have  only  the  operation  of  fines  at  common   » Tail 
law  which  is  to  create  a  difcontinuapce,  when  levied  of  Com.  Rep, 
an  eftate-tail,  and  do  riot  bar  the  iffue  from  bringing    **+• 
&  formedon j  for  no  fine  unlefs  it  is  levied  with  procla* 
mations,  purfuant  to  the  ftatute  4  Hen.  7.  ha$  the 
effed  of  baring  an  eftate-tail,   without  a  particjuly 
cuftom. 

§  38.  There  is  one  fpecies  of  eftate-taii  which  is 
prote&ed  from  the  operation  of  the  ftatutes  4  Hen.  7. 
and  32  Hen.  8.  that  is,  an  eftate-tail  given  or  procured 
to  be  given  by  the  crown,  as  a  reward  of  fer vices,- 
where  the  remainder  or  reverfion  is  veiled  in  the 
crown ;  of  which  notice  will  be  taken  in  a  fubfequent 
chapter. 

S  39.  The  privilege  of  levying  a  fine  purfuant  to   The  Right  to 

levy  SL  FlCC 

ihofe  ftatutes,  is  an  incident  fo  infeparably  annexed  to   cannot  bc  rc. 
an  eftate  tail,  that  any  condition  or  provifo  reftraining   ft«inri- 

'  I  Inlt,  22 3  o. 

&r  prohibiting  it,  is  held  to  be  repugnant  tQ  the  na-    note  1. 

*-  2  tUre    %  Vcrn.  233. 
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ture  of  the  eftate,  and  therefore  void.  But  a  tenant 
hi  tail  may  be  reftrained  from  levying  a  fine  at  com- 
mon law,  becaiifc  that  is  a  tortious  a&,  and  only  ope- 
rates as  a  difcontinuance  to  the  iffue. 

A  Fine  doer         §  40.  Before  we  quit  this  fubjed  it  may  be  proper 
maindcrs.         to  obfefve,  that  the  operation  of  a  fine  is  merely  to 

bar  the  eftate  tail,  but  not  the  remainders  or  reverfion 
which  depend  upon  it :  for  a  fine  levied  by  a  tenant 
in  tail  in  poffeflion,  only  difcontinues  the  eftate  tail, 
and  gives  the  cognizee  a  bafe  fee,  that  is,  an  eftate  to 
him  and  his  heirs,  as  long  as  the  tenant  in  tail  has 
heirs  of  his  body  ;  but  does  not  bar  the  rights  of  the 
perfons  in  remainder  or  reverfion. 

Butlctsinthc       §41.  Where  the  tenant  in  tail  has  the  immediate 

1  Show.  370.    reverfion  in  fee  in  himfelf,  he  may  make  a  good  title 
4  Mod.  1.        ky  ftne  onjy .  £or  -n  tjjat  cafe  t]2e  operation  of  the  fine 

will  be  to  merge  the  eftate-tail,  and  bring  the  reverfion 
in  fee  into  immediate  pofleflion  :  it  being  determined 
that  a  fine  takes  away  the  prote&ion  given  to  eftates- 
tail  by  the  ftatute  de  donis,  and  they  then,  like  all 
other  particular  eftates,  become  fubjeft  to  merger 
and  extinguifliment,  when  united  with  the  abfolute 
fee. 

This  method,  however,  of  barring  an  eftate-tail,  is 
attended  with  one  confiderable  inconvenience,  which 
will  be  mentioned  in  a  fubfequent  chapter. 

Exceptions  in       S  42*  There  are  two  claufes  in  the  ftatute  32  Hau 

32CHco.U8?      *'  °  36#  hy  wh^ch  k  i$  enaacd>  Th«  k  ftaI1  aot  c^- 

tend 
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lend  to  any  fine  levied  of  any  lordfhips,  manors,  &V.  f  3  &  4, 
the  owners  whereof,  by  any  exprefs  words  contained 
in  any  fpecial  ad  of  parliament  made  fince  the  4  Hetu 
7.  are  reftrained  from*alienation ;  nor  to  any  manors, 
lands,  tenements,  &c.  then  in  fuit,  demand,  or  vari- 
ance in  any  of  the  King's  courts,  or  whereof  any 
charters,  evidences,  or  muniments,  were  then  in  de- 
mand in  the  Court  of  Chancery,  &V.  but  all  fuel) 
fines  fliould  have  the  fame  force  and  effed  as  if  that 
ftatute  had  not  been  made. 

5  43*  A  fine  has  alfo  an  operation  on  eftates-tail,  in   Effca  of  the 
confequence  of  the  warranty  which  is  always  inferted   ^pf"11**  ** 
in  it.     Now,   h  has  been  dated  in  a  former  Title,  Tit.  3a.  ch.4. 
that  a  collateral  warranty  is  not  prohibited  by  the  fta-    "       # 
tutcdedonis;  and  in  Mr.  Robinfon's  book  on  GaveU  p.  135.  note, 
kindy  it  is  faid  to   be  a  common  miftake,    that  all 
collateral  warranties  are  taken  away  by    the  Astute 
4  &  5  Ann*  c  16.  whereas  that  ftatute  only  makes 
void  all  warranties  by  tenants  for  life,  and  all  collateral 
warranties  made  by  any  anceftor,  not  having  an  eftate 
of  inheritance  in  poffeffion  :  fo  that  if  A*  be  tenant  in 
tail,  remainder  to  B.  his  next  brother,  which  is  a  very 
common  cafe,  arifing  ahnoft  on  every  marriageJeN. 
dement,  and  A*  being  in  poffeffion  levies  a  fine,  with 
warranty  from  him  and  his  heirs,  and  dies  withoqt 
iffue;  this  is  a  collateral  warranty,  for  B'%  title  is  by   Lit.  t  716, 
vay  of  remainder,  to  which  his  elder  brother  is  col- 
lateral, which  fhall  bar  notwithflanding  the   ftatute, 
though  no  affets  defcend. 
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Se&ion  1. 

*Tp  HE  objefk  of  the  ftatute  4  Hen.  7.  was  not  con, 
fined  to  the  enabling  tenants  in  tail  to  bar  their 
iffue,  it  was  alfo  intended  to  fecure  thofe  who  were  in 
pofleflion  of  land  againfl  all  dormant  claims;  the 
words  of  the  ftatute  being  fo  extenfive,  that  they 
comprehend  almoft  all  perfons,  and  almoft  every  kind 
of  eftate  or  intereft  in  lands :  and  where  a  fine  and 
non-claim  is  pleaded,  a  court  of  law  will  not  enter 
into  any  difcuffion  of  the  title  until  that  be  accounted 
for. 


Parties. 


§  2.  All  thofe  who  are  parties  to  a  fine  are  imme- 
diately barred,  and  have  no  time  allowed  them  to 

claim, 


even  though  they  labour  ante  dflahilitics,  ex* 
in  the  cafe  of  infancy. 

S  3*  Lay  corporations,  who  have  an  absolute  eftate  l*yC«rporjt- 
sn  their  poSeffions,  and  a  power  of  alienation,  may  be 
barred  by  a  fine  and  nonrdaim. 

The  cooti  pf  Lond*iL>  who  wore  incorporated  by  Croft  t. 
-*EJumd4„  bargained  and  fold  a  part  of  their  lands  in  S£?Jj€i 
fee;  the  bargainee  entered,  and  levied  a  fine  with 
proclamation*,  and  fire  years  paflcd.    Afterwards  the 
bargain  and  fale  proved  to  be  void,  on  account  of  a 
mifnocner  in  the  corporation ;  and  it  became  a  quef~ 
tion,  whether  the  corporation  was  bound  by  the  fine 
and  non-claim.     It  was  determined  that  the  corpora^ 
tion  was  barred  by  the  fine,  becaufe  the  ftatute  4  Hen. 
7.  was  made  for  the  public  good,  and  to/fettle  and 
quiet  men's  inheritances :  that  therefore  the  words  of 
it  ought  to  be  conftrued  in  the  moft  extenfive  fenfe, 
for  the  benefit  of  thofe  who  were  in  pofTeffion  of 
lands,  and  for  barring  the  rights  of  all  perfons  who 
were  remifs  in  making  their  claims :  fo  that  although 
the  words  of  the  ftatute  only  extended  to  natural  per* 
fons  and  their  heirs,  and  ho  mention  was  made  of  any 
corporation  or  fucgeffors,  yet  it  was  the  intention  of 
the  legiflature,  that  it  fliould  extend  to  fuch  corpora* 
tions  as  had  in  themfelves  an  abfolute  eftate  and  power 

pf  alienation. .  ♦ 

> 

Ecclefiaftical  corporations,  however,  are  not  barfed 
by  a  fine  and  non-claim,  as  will  be  fhewn  hereafter* 

I«4  $4-  By 
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Married  "    §4-  By  the  common  law,  a  married  woman  could 

Women.  not^  by  joining  with  her  hufband  in  any  deed  or  con- 
veyance whatever,  bar  herfelf  or  thofe  claiming  under 
her,  of  any  eftate  whereof  fhe  was  feifed  in  her  own 
right,  or  of  that  portion  of  her  hufband's  real  pro- 
perty, which  the  law  has  provided  for  her  fupport  in 

cafe  fhe  furvives  him*. 

» 

This  rule,  probably,  arofe  from  that  principle  of 
law,  that  the  legal  exiftence  of  a  woman  is  fufpended 
during  the  marriage,  or,  at  leaft,  is  incorporated  or 
confolidated  into  that  of  her  hufband,  or  elfe  from  a 
fear  that  her  hufband  fhould  ufe  any  compulfion  for 
the  purpofe  of  forcing  his  wife  to  part  with  her  rights 
in  his  favour. 

§  5.  But  although  a  married  woman  was  never 
bound  by  any  deed  or  conveyance  executed  by  her 
during  the  coverture,  yet,  if  an  a&ion  was  brought 
againft  a  hufband  and  wife  for  the  recovery  of  any 
lands,  whether  the  property  of  the  hufband,  or  of  the 
wife,  and  judgment  was  given  againfl  them,  the  wife 
was  barred. 

z  Inft.  342.  Thus,  it  appears,  that,  until  the  ftatute  of  Wefim.  2. 

even  a  judgment  by  default  in  a  pofleffory  a&ion  againfl 

- 

*  There  are  two  lnfianccs  in  ftladox  Formulare  Anglic anum> 
K°  148.  &  319.  of  feoffments,  which  are  exprcifcd  to  be  made  with 
the  a  Tent  of  the  feoffor's  wife.  And  Mr.  Reeves  (Hift.  of  the  Eng- 
ljfb  Lata,  vof.  i.  p.  91.)  fuppofes  that  the  wife's  claim  of  dower 
might,  in  thofe  days,  be  barred  by  fuch  afTent,  becaufc  feoffments 
i*eie  then  made  publicly  in  court. 

a  huf- 
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jk  hufband  and  wife,  for  the  wife's  freehold,  was  fo  far 
binding  on  her,  that  after  her  hufband's  death,  (he 
could  only  recover  her  eftate,  by  bringing  a  writ  of 
right.  Now,  a  fine  being  an  accommodation  of  a  fuit, 
and  a  concord  being  deemed  to  have  the  fame  force 
and  effeft  as  a  judgment  in  a  real  a&ion,  it  follows, 
that  a  married  woman  muft  have  been  as  effe&ually 
bound  by  a  fine  as  by  a  judgment  in  an  adverfary  fuit. 
Nor  was  it  thought  neceflary  to  give  the  wife  a  power 
of  claiming  lands,  whereof  fhe  and  her  hufband  had 
levied  a  fine,  becaufe,  in  that  cafe,  (he  muft  have  af- 
fented  to  it ;  whereas  the  hufband  might  have  put  in  a 
feint  plea,  or  let  judgment  go  againft  him  by  default, 
without  the  confent  or  even  knowledge  of  his  wife. 

■  §  6.  Mr.  Hargrave,  to  whofe  learned  note  on  fines  1  Inft.  m>, 
1  am  indebted  for  the  preceding  obfervations,  has  very 
properly  fuggefted,  that  the  common  notion  of  a  fine's 
owing  its  effeft  in  barring  married  women,  to  their 
fecret  examination  by  the  judges  or  commiflioners,  is 
incorred.  This  remark  is  fully  confirmed  by  a  paf- 
fage  in  Glanville,  from  which,  it  appears,  that  a  mar- 
ried woman  might  appoint  her  hufband  as  her  attorney 
to  levy  a  fine  for  her  *,  in  which  cafe,  it  is  highly 
improbable  that  fhe  Ihould  have  been  examined :  and 
from  which,  it  may  be  concluded,  that  the  private 
examination  of  a  married  woman  was  not  a  neceffary 


•  •*  Pottft  autem  pater  it  a  loco  fuo  filium  pro  fe  ponere9  et  vies  verja9 
"  extranau  quoque  cxtraneum,  uxor  quoque  maritum,  cum  quit  itaque 
*'  marituj  pofitus  loco  uxoris  fum  in  placito  de  mar  it  agio,  vel  de  dote 
"  ipfiiu  vxor'u  per  judicium  five  per  concordiam"  &c.  Glanville,  lib.  2. 
c.  3.     Vide  alio  an  authentic  record,  ante  p.  $0. 

circumftance 


a.  i. 


' » 
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circumftance  at  common  law,  and  was  poffibly  firft 
prescribed  by  the  ftatute  <fe  awrftf  levandi fines. 

§  7.  If  a  fine  derived  its  efficacy  in  barring  married 

women,  from  the  circumftance  of  their  private  exa* 

mination,  then  that  form  might  eafily  have  been  added 

2  tnfl.  673.     to  any  other  conveyance ;  but,  by  the  common  law, 

4*-      a  bargain  and  fale  by  a  hufband,  on  which  the  wife  is 

*»  t    »  t>_*     privately  examined,  does  not  bind  her  after  the  cover- 

Lond.  Bro.     ture  is  determined.     It  is,  however,  obfervable,  that, 

tom  Dl!  *o>"  ^  *^c  cuftom  of  London^  and  feveral  other  cities,  a 

f__  1  ~*r^ 

Idem  Tit.       married  woman  may  bar  herfelf  by  a  deed  inrolled,  in 

fall*  1 

laroll.  pL  15.   which  fhe  is  privately  examined  ;  and  this  cuftom  w,as 

confirmed  in  the  reign  of  Hen.  8.  by  a  pofitive  ftatute. 


J  ft  roil,  p 
34,3  5  Hen.  8 
c.  12. 
Jiob.225. 


§  8.  But  whatever  were  the  principles  upon  which 
this  dottrine'  was  originally  founded,  it  is  now  fully 
fettled,  that  a  married  woman,  by  joining  her  hufband 
in  levying  a  fine,  may  bar  herfelf  and  her  heirs  of  all  her 
eftate  and  intereft  in  any  lands,  whereof  her  hufband 
is  feifed  in  her  right,  notwithftanding  the  flat.  32  Hen.  8. 
<c.  28.  And  where  a  fine  is  levied  by  a  hufband  and 
wife,  of  lands  which  are  the  property  of  the  wife,  the 
whole  eftate  paffes  from  the  wife,  and  the  cognizee  is 
2  Re  p.  57  &  fli  by  her  only ;  fo  that,  if  the  fine  is  afterwards  reverfed* 
Id,  if  b.        ^g  whQie  eftate  becomes  again  vefted  in  the  wife  #. 

*  It  15  faid  arguendo,  in  Mr.  Douglaf*  Report*  <g  That  a  hot 
*•  band  is  only  named  in  a  fine  of  his  wife's  eftate  for  conformity ; 
"  for  the  fine  is  confidercd  as  the  aft  of  the  wife,  not  of  the  hirf- 
ff  band,  and  the  cognizee  is  in  by  her  only  j  infomuch,  that  if  a 
.*'  wife  levies  a  fine  without  the  concurrence  of  her  hufband,  and  he 
«'  does  not  cnlcr  during  the  cpverture,  it  will  bar  her  after  his  death.** 
&*"£•  44- 

t    §  9.  Where 
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$  9.  Where  a  fine  is  levied  by  a  hufband  and  wife,  RpH.Ab.TU. 
of  lands  which  are  the  eftate  of  the  Wife,  the  warranty  ^in*  (°-3*) 
fliould  be  from  the  hufband  and  wife,  and  the  heirs  of 

the  wi 


§  10.  A  hufband  and  wife  joined  in  exchanging  Anon.iLcoiw 
lands  which  were  the  eftate  of  the  wife,  with  a  ftranger 
for  other  lands,  and  the  exchange  was  executed.  The 
hufband  and  wife  aliened  the  lands  taken  in  exchange, 
and  levied  a  fine  of  them  to  the  alienee.  It  was  ad- 
judged, that  the  wife  might  enter  on  her  own  lands 
after  the  death  of  her  hufband,  and  that  her  joining  in 
a  fine  of  the  lands  taken  in  exchange,  did  not  bar  her 
from  ele&ing  whether  fhe  fliould  claim  her  own  lands, 
or  thofe  taken  in  exchange. 

§  ii.  A  married  woman  may  bind  herfelf  by  a  war- 
ranty in  a  fine  fur  conceJJity  and  an  a&ion  of  covenant 
1  will  lie  againft  her  upon  fuch  a  warranty.  Thus,  jjaje 
where  a  hufband  and  wife  levied  a  fine  fur  concefltt  to  *  Wod.  290, 
A.  for  99  years  if  he  fhould  fo  long  live,  with  a  general 
warranty  againft  all  perfons  during  the  faid  term ;  the 
hufband  died,  and  it  was  determined,  that  an  a&ion  of 
covenant  would  lie  againft  the  wife  upon  the  warranty. 

* 

S  1  a*  As  a  married  woman  may,  by  joining  her    Rtafon  *. 
hufband  in  a  fine,  make  an  abfolute  alienation  of  her    ,  Vcrn^li*. 
eftate,  fo  fhe  may  alfo  make  a  conditional  one ;  and, 
therefore,  if  fhe  and  her  hufband  mortgage  her  eftate  in 
this  manner,  it  will  bind  her  and  her  heirs. 


S  13-  lt 
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Glanv. Liz.         S  x3-  It  was  formerly  held  that  a  married  woman 
c"  &  ,    did  not  bar  herfelf  of  her  right  to  dower,  by  joining 

her  hufband  in  a  fine ;  becaufe,  until  the  death  of  the 

hufband,  j:he  wife  had  no  right  of  a&ion :  but  the  law 

is  now  entirely  altered  in  this  refpe&>  as  it  has  been 

•  *  long  eftablifhed,  that  if  a  frufband  and  wife  join  in 

levying  a  fine  of  the  hufband's  eftate,  the  wife  is 
thereby  barred  from  claiming  her  dower,  out  of  the 
lands  which  are  comprifed  in  the  fine ;  becaufe  (he 
having  nothing  in  thofe  lands  in  her  own  right,  her 
joining  her  hufband  in  a  fine  of  them,  could  be  for  no 
other  purpofe  than  that  of  barring  her  from  claiming 
dower ;  but  a  fine  levied  by  the  hufband  alone  doe* 
pot  bar  his  wife  of  dower. 

§  1 4.  Where  a  wife  joins  with  her  hufband  in  levy- 
a  fine  of  lands,  whereof  her  hufband  is  feifed  in  fee 
Tit.  10.  ch.  4.   without  any  declaration  of  ufes,  the  ufe  refults  to  the 
f*  l1\  hufband,  and  a  new  right  to  dower  accrues  to  her. 

10  Rep.  49  i.  Thus  it  is  laid  down  in  Lampefs  cafe,  that  if  a  huf- 
band and  wife  grant  a  rent  by  fine,  or  make  a  leafe 
for  years,  rendering  rent  to  the  hufband  and  his  heirs,- 
$ind  afterwards  the  wife  recovers  dower?  fte  fhall  hold 
it,  charged  with  the  rent,  and  with  the  term.  In  this 
cafe  the  wife,  though  (he  joined  her  hufband  in  a  fine 
was  held  dowable,  fubjeft  only  to  the  charges  created 
ly  the  fine,  fhe  mud  therefore  have  been  entitled  to 
dower  out  of  the  eftate  that  refulted  ;  for  the  ufes  of 
the  fine  being  declared  to  be,  to  create  a  rent,  of  a 
term  of  yors,  the  refidue  of  the  ufe  refulted  to  the 
hufband,   and  the   widow  became   dowable  of  that 


S  15-  In 
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§15-  la  a  fubfequent  cafe  it  was  held,  that  where   HaTering- 
hufband  and  wife  joined  in  a  fine,  and  the  hufband  o^$5#  c* 
alone  declared  die  ufes  of  it,  the  wife  was  concluded 
of  her  light  to  dower!  becaufe  no  contradiction  of  the  Tit.32.c14* 
ippeared 


clared  by  the  hufband  alone. 

It  follows  from  this  cafe,  that  a  fine  levied  by  huf- 
band and  wife  without  any  declaration  of  ufes  by  either 
of  them,  would  not  bar  the  wife  from  claiming  her 
dower.  For  although  a  fine  will  bar  a  widow  from 
claiming  dower  againft  any  perfon  deriving  under  a 
fufficient  declaration  of  the  ufes  of  fuch  fine,  yet  a 
fine  will  not  have  that  effe&  in  favour  of  the  bar 
claiming  by  defcent  from  the  hufband,  for  he  muft 
admit  that  his  anceftor  died  feifed,  which  will  give  the 
widow  a  title  to  dower. 

5  1 6.  A  woman  may  alfo  bar  herfelf  of  her  join-   1  Inft.  36  £• 
ture,  by  joining  her  hufband  in  levying  a  fine  of  it, 

* 

provided  it  be  made  purfuant  to  the  ftatute  27  Hen.  8. 
and  be  a  good  bar  of  dower ;  becaufe  the  wife  by  ac- 
cepting fuch  a  jointure  before  marriage,  barred  herfelf 
of  her  right  to  dower,  fo  that  fhe  can  claim  nothing 
after  her  hufband's  death  but  her  jointure,  which  fhe 
herfelf  concurred  in  deftroying  by  the  fine*     But  if  a   Tit.  7.  ch.  1. 
jointure  be  fettled  on  a  woman  after  marriage  (in    '**" 
which  cafe  it  is  no  bar  of  dower)  and  fhe  joins  her    *  Inft  3^5  *. 
hufband  in  levying  a  fine  of  it,  this  will  not  prevent    I  Leon.  285. 
her  from  claiming  dower  out  of  any   other  lands   *}ycr3j8- 
whereof  her  hufband  was  feifed  during  the  coverture, 
becaufe  the  jointure  being  no  bar  of  dower,  the  wife 

had 


*5* 
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Whitfield, 
Rep.  Temp. 
Finch.  227. 
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had  her  election  on  her  hufband 's  death,  either  to  ac- 
cept of  the  jointure,  or  to  claim  her  dower,  an3  there^ 
fore  Lord  Coke  fays,  that  a  fine  levied  of  her  jointure 
before  her  time  of  ele&ion,  is  no  bar  to  her  right  of 
electing  dower,  when  her  time  of  election  does  come. 

§  17.  Notwithftanding  thefe  determinations,  if  it 
appears  not  to  have  been  the  intention  of  a  hufband 
and  wife  in  levying  a  fine  to  bar  the  wife's  jointure,  it 
will  not  affed  it  in  a  Court  of  Equity. 

§  18.  Thus,  whete  A.  upon  his  marriage,  in  con* 
fideration  of  500  /.  portion,  fettled  an  annuity  of  50  /• 
on  his  wife  to  be  ifluing  out  of  particular  lands  ;  and 
afterwards  A.  and  his  wife  joined  in  levying  a  fine  of 
thofe  lands  to  a  mortgagee,  who  had  notice  of  the 
annuity,  which  was  excepted  in  the  mortgage.  It 
was  contended  that  the  wife  had  by  this  means  extin- 
guifhed  her  right  to  the  annuity.  But  it  appearing 
that  it  was  not  the  intention  of  the  parties  to  deftroy 
this  annuity*  the  'court  decreed  that  it  fliould  not 
be  affected  by  the  fine. 

§  1 9.  So  where  a  jointure  was  fettled  oti  a  woman* 
ifluing  out  of  fome  houfes  in  London  which  were  burnt 
down  j  the  woman  joined  her  hufband  inja  fine  of  the 
houfes,  to  create'  a  long  term  for  raifing  money  to 
rebuild  them ;  and  it  was  agreed  that  the  woman 
fhould  have  her  jointure  out  of  the  referved  rent  of 
the  houfes.  Adjudged  that  the  fine  did  not  affeft  this 
jointure. 


5  so*  How- 
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'  $  20.  However,  where  a  married  woman  joins  her 
hufband  in  a  fine,  it  will  not  only  bar  her  from 
claiming  dower  out  of  the  lands  comprifed  in  the  fine, 
but  will  alio  bar  her  of  any  particular  intereft  in  thofe 
lands. 

$  21.  A  man  on  his  marriage  entered  into  a  bond  Goodrick*. 

-  .  1  r  Shotbolt, 

for  600  /.  to  a  truftee  with  a  warrant  of  attorney  to    prcc.  \n  cha. 

confefs  judgment  thereon,  to  be  defeazanced  on  the   33.3'  « 

payment  of  3c  o/.   to  his  wife  if  ftie  fhould  furvive   18. 

him :  the  wife  afterwards  joined  her  hufband  in  a  fine 

of  all  his  lands.    It  was  agreed  that  the  fine  not  only 

barred  the  wife  from  claiming  dower  out  of  the  lands, 

but  alfo  deftroyed  her  intereft  in  the  judgment. 

§  22.  Every  kind  of  fine  with  or  without  procla- 
mations, and  whether  levied  in  the  Court  of  Common 
Pleas  or  in  an  inferior  court,  will  bar  a  married  wo- , 
men ;  for  fines  derive  this  effeft  from  the  principles  of 
the  common  law,  and  not  from  any  ftatute. 

S  23.  A  fine  is  a  good  bar  to  a  truft  eftate,  as  well   Truft 
as  to  a  legal  eftate,  becaufe  the  ccjlui  que  trujl  has  an  Clifford  v, 
equitable  intereft,  and  is  therefore  bound  to  purfue    A5?.leyV> 
the  proper  remedies  for  fecuring  it :  and  if  this  tfere   268. 
not  the  cafe,  the  operation  of  a  fine  would  be  much   Bago?,"7  *" 
lefs  extenfive  than  it  is,  as  there  are  fo  many  truft    x  Sha'  Ca* 
«tates  now  always  exifting.     Thus,  if  A.  is  feifed  of  iFrecm.311- 
the  lands  in  truft  for  B.  and  C.  enters  on  thefe  lands 
«nd  levies  a  fine  of  them  with  proclamations ;  if  five 
years  pafs  without  any  claim  being  made,  this  fine  will 

.     be 
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be  a  good  bar  both  to  A.  who  had  the  legal  eftate,  atod 
to  B.  who  was  the  cefiui  que  trujl. 

§  24.  But  with  refpeft  to  equitable  titles  there  is  a 
diftin&iori;  for  where  the  equity  charges  the  lands 
only,  a  fine  and  non-claim  is  a  good  bar,  but  where 
it  charges  the  perfon  only  in  refpeft  of  the  land,  it  is 
then  no  bar,     " 

Gilb.Cha.6a.       §25.  Thus,  if  a  truftee  levies  a  fine  of  the  lands 

whereof  he  is  feifed  in  truft,  to  a  perfon  who  has 
notice  of  the  truft*  or  if  a  man  purchafes  from  a 
truftee,  with  notice,  and  levies  a  fine,  the  cefiui  que 
trujl  will  not  be  barred,  becaufe  the  fine  being  levied 
to  a  perfoh  or  by  a  perfon  who  has  notice  of  the  truft, 
the  land  will  continue  fubjedt  to  the  truft,  and  there- 
fore the  Court  of  Chancery  will  not  permit  the  fine 
to  be  a  bar  ;  fo  that  whenever  a  perfon  is  charged  as 
claiming  under  a  truftee,  he  muft  either  fet  up  an  op- 
pofite  title,  and  deny  his  claiming  under  the  truftee, 
or  elfe,  if  he  does  claim  under  a  truftee,  he  muft  fet 
forth  that  he  paid  a  valuable  confideration  for  the 
lands,  and  deny  that  he  had  any  notice  of  the  truft. 

2  Atk.  6u.         §  2^"  "  ^e  *^c  *s  mcrety  a  kg*!  one»  anc*  a  nan 

has  purchafed  an  eftate  which  he  fees  himfelf  has  at 

defed  on  the  face  of  the  deeds,  yet  the  fine  will  be  a 

bar,  and  will  not  affeft  the  purchafer  with  notice,  fo 

as  to  make  him  a  truftee  f<?r  the  perfon  who  had  the 

right,   becaufe   (as   Lord   Hurdwicke  obferves)    this 

/  would  be  carrying  it  much  too  far,  for  the  defeft  upon 

the  face  of  the  deeds  is  often  the  occafion  of  the  fine's. 

being 
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being  levied.  It  fhould  however  be.  obferved,  that 
where  a  fine  is  levied  by  9.  truftee  or  a  perfon  who  has 

« 

notice  of  the  truft,  it  is  not  void,  nor  is  it  fqt  afide, 

■ 

but  the  perfon  to  whom  the  fine  was  levied  without 
confideration,  or  with  notice,  becomes  himfelf  a  truftee  I*&*t  ch.  144 
for  the  real  owner. 

.  $  17.  Having  examined  in  what  cafes  a  eeftui  qui 
truft  may  be  barred  of  his  truft  eftate  by  the  fine  of  a 
ftranger,  it  will  alfo  be  ncceflary  to  enquire  how  far  a 
fine  levied  by  a  eeftui  que  truft  himfelf,  is  a  bar  of  his 
truft  eftate. 

§  28.  Before  the  ftatute  of  ufes,  if  a  eeftui  que  ufe  Year  Book, 
had  levied  a  fine,  it  might  have  been  avoided  at  any  Bro.  Ab.  Tiu 
time  by  the  plea  quod  partes  finis  nihil  hahuerunt ;  as  **flc>  P1, 4- 
the  eeftui  que  ufe  had  no  eftate  in  the  land,  but  was 
barely  tenant  at  will  to  his  feoffees.    But  modern 
Chancellors  have  very  much  altered  the  law  in  this   1  Cha.  0/ 
refped,  having  laid  it  down  as  a  general  rule,  that  £*JC#8  tem. 
any  legal  conveyance  or  affurance  by  the  eeftui  que  Talbot  43. 
truft,  (hall  have  the  fame  effe£t  and  operation  on  the 
truft  eftate,  as  it  would  have  had  on  the  legal  eftate, 
if  the  truftees  had  conveyed  it  to  the  eeftui  que  truft. 
So  that  now  a  eeftui  que  truft  in  tail  may  by  a  fine  duly 
levied  bar  his  iffue  as  fully  as  if  he  had  the  legal 
eftate :  for  otherwife  truftees  by  refufing,  or  by  not 
being  capable  of  executing  their  truft,  might  prevent 
the  tenant  in  tail  from  executing  the  power  given  him 
by  the  law  over  his  eftate,  which  would  be  extremely 
inconvenient,  and  would  tend  to  the  introdu&ion  of 
perpetuities* 

Vol.  V*  J£  §  29.  A  eeftui 


r 


1  1 


4  -    . 

1 62 


Baflcct  ▼. 

Peirce, 

i  Vera.  tz6. 

2Ab.Eq.473. 
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title  XXXV.    Fine.     Ck  x.  §  29— 32. 

§  29.  A  rg/foi  gw  /rg/2  in  tail  niay  not  only  bar  Ms 
own  iffue  by  a  fine,  but  alfo  the  perfons  in  remainder 
or  reverfion,  unlefs  they  make  their  claim  Nvithin  the 
time  fpecifxed  by  the  ftatute. 

§  30.  We  have  feen  that  a  copyholder  cannot  im- 
plead or  be  impleaded  for  his  copyhold  in  the  King's 
Courts,  and  therefore  cannot  levy  a  fine  of  it  in  the 
Court  of  Common  Pleas :  but  notwithftanding  thi$ 
principle*  a  copyhold  eftate  is  confidered  as  an  intereft  ' 
within  the  ftatute  4  Hen.  7.  and  therefore  may  be 
barred  by  a  fine,  levied  by  the  pcrfon  who  has  the 
freehold  of  the  land. 


Co.Cdp.f.55.       S31*  ThU8>  if  a  copyholder  be  diffeifed,  and  the 

diflfeifor  levies  a  fine  with  proclamations,  both  the  lord 
of  the  manor  and  the  copyholder  will  be  barred*  if 
they  do  not  make  their  claim  in  due  time.  So  if  a 
copyholder  makes  a  feoffment  in  fee,  and  the  feoffee 
levies  a  fine  with  proclamations,  and  five  ye&rs  pafs 
without  any  claim,  the  lord  of  the  manor  will  be 
barred. 


Cafe, 

i«)Rcp.  104. 


§  32.  There  is  a  cuftom  in  moft  manors  that  a 
copyhold  may  be  entailed,  but  even  if  a  fine  were  al> 
Tit.  37.  c.  a.   lowed  to  be  levied  in  the  court  of  the  manor  whereof 

fuch  copyhold  is  held,  it  will  not  bar  fuch  an  intail, 
becaufe  it  is  not  levied  purfuant  to  the  ftatute 
4  Heru  7.  unlefs  it  is  allowed  by  the  cuftom  to  have 
that  effeft. 


S  33*  Terms 


tftle  XXXV.    Fine.    Cb.  x.  $  33—3$.  4$J 

$33-  Terms  for  years  may  be  barred  by  a  fine  and  Terms  for 
non-claim,  if  the  leffees  were  or  erer  might  have  been      ***** 
in  pofleflion* 

5  34.  Thus  where  a  leafe  for  years  was  made  of  Saffyn't  Cafe, 
certain  lands,  to  begin  after  the  determination  of  a  Cro.  Jac.  £o. 
leafe  then  fubfifting ;  the  firft  term  expired,  the  fe- 
cond  leflee  negleded  to  enter,  and  the  perfon  in  rever- 
£on  entered,  made  a  feoffment,  and  levied  a  fine  with 
proclamations  of  the  lands.  Five  years  pafled  without 
any  claim  being  made  by  the  fecond  leflee,  and  the 
queiHon  was,  whether  he  was  barred  by  the  fine.  It 
.  was  Tefolved,  that  although  a  leflee  for  years  had  not 
himfelf  fuch  an  eftate  as  would  enable  him  to  levy  a 
fine,  yet  it  did  not  therefore  follow  that  his  intereft 
fhould  not  be  barred  by  a  fine ;  that  a  term  for  years 
was  within  the  ftatute  4  Hen.  7.  being  comprehended 
under  the  word  intere/l,  and  as  the  objed  of  that  aft 
was  to  prevent  ftrifes  and  debates,  it  would  not  have 
that  effed,  if  its  operation  did  not  extend  to  long 
terms  for  years,  which  are  now  fo  common. 

S  35.  This  principle  was  carried  fo  far,  that  where  ifcham  r. 
a  perfon  who  had  a  long  term  for  years,  affigned  it  £? o™** 
over  to  a  truftee  in  truft  for  himfelf,  then  purchafed 
the  freehold  and  inheritance  of  the  lands,  and  levied 
a  fine:  it  was  refolved  that  the  term  was  barred,  the 
affignee  of  it  having  fuffered  five  years  to  pafs  without 
making  any  claim.    Mr.  Juftice  Venfris  has  taken  no-   a  Vent.  329. 
tice  of  this  cafe,  and  obferved,  that  the  cognizee  of 
the  fine,  who  was  alfo  the  purchafer  of  the  freehold, 
did  HOT  know  of  the  term,  or  thit  it  was  held  in  truft 

Ma  for 
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for  him ;  fo  that  if  the  fine  had  not  barred  itr  he 
would  have  been  cheated.  But  that  where  a  term  is 
affigned  in  trull  for  the  perfon  who  is  feifed  of  the 
inheritance,  and  who  is  in  pofiefiion,  a  fine  levied  by 
him  will  not  deflroy  the  term,  becaufe  the  owner  of 
the  inheritance  is,  in  cafes  of  that  kind,  tenant  at  will 
to  his  truflee ;  and  this  rule  has  ever  fmce  been  ad- 
t  Lev.  27a.  hered  to :  fo  that  it  is  now  a  fettled  principle,  that 
Sid.  460.  "     terms  for  years,  which  are  kept  on  foot  by  purchafers, 

n^ifk/N4"  ^or  ^c  P1^^  °f  protetting  the  inheritance,  are  not 
folk's  Cafe,  barred  by  a  fine,  otherwife  fines  would  frequently 
3  '  /     weaken  the  interelt  of  purchafers,  inftead  of  adding 

to  their  fecurity. 

5  3&  '&  term  which  is  veiled  in  truftees  on  any 
particular  truIL  (except  that  of  protecting  the  inherit 
tance)  may  alfo  be  barred  by  a  fine  and  non-claim. 

Hanmcr  v.  Thus,  where  A.  had  a  term  for  years  veiled  in  him 

Comb'67.  for  fecuring  children's  portions,  B.  being  in  pofiefiion, 
*  c^*"  Rp#    levied  a  fine,  and  five  years  paffed  without  any  claim 

being  made.  It  was  refolved  by  the  Court  of  King's 
Bench,  that,  admitting  the  term  was  in  truft,  it  was 
barred  by  the  fine. 

§? 3  7.  If  a  perfon  makes  a  leafe  for  years,  and  Hill  con- 
tinues in  pofiefiion,  he  is  confidered  as  tenant  at  will  to 
the  leflee  for  years,  and  if  the  leflbr  being  thus  in  pot 
feflion,  levies  a  fine,  it  will  be  no  bar  to  the  term  for 
years,  becaufe  the  pofiefiion  of  the  tenant  at  will  being 
the  pofiefiion  of  the  perfon  in  remainder,  his  intereft  is 
not  di veiled  j  and  it  will  be  Ihewu  in  a  fubfequent 

part 


*7-  33- 
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part  of  this  work,  that  no  eftate  is  barred  by  a  fine,  Ch.  t$. 
unlefs  it  be  devefted  out  of  the  real  owner. 

§  38.  Thus,  where  a  peifon  who  was  feifed  in  fee,  Focwv. 
for  the  continuance  of  his  eftate  in  his  name  and  fa-  Harf*  400. 
mily,  made  a  leafe  for  500  years  in  truft  tfcat  he  him- 
felf  fliould  receive  the  profits  during  his  life,  and  that 
afterwards  his  brother  fhould  receive  them.  Some 
time  after  the  leffoT  being  in  pofleflion  according  to 
the  truft,  covenanted'with  other  truftees  for  the  fame 
confiderations,  to  ftand  feifed  of  thofe  lands  to  the 
ufe  of  himfelf  for  life,  remainder  to  the  ufe  of  his 
brother,  &V.  And  that  the  faid  leafe,  and  aH  other 
eftates  made  or  to  be  made  by  him,  fliould  be  and 
enure  to  the  fame  ufes,  and  then  levied  a  fine.  A 
queftion  arofe.  whether  the  term  for  500  years  was 
barred  by  the  fine  and  non-claim.  Sir  Matthew  Hale 
obferved,  that  nothing  had  been  done  in  this  cafe 
whereby  the  eftate  of  the  leffee  was  devefted  or  dis- 
placed ;  for  the  leflbr  continuing  in  pofleflion,  by  per- 
miffion  of  the  leflees,  as  muft  be  prefumed,  he  was 
only  tenant  at  will  to  the  leflees,  and  therefore  his  fine 
had  no  operation  :  befides  there  was  a  privity  between 
Ihrieflbr  and  leffee,  which  prevented  the  fine  fro» 
operating  as  a  bar  to  the  term.  No  judgment  ap- 
pears to  have  been  given  in  this  cafe ;  but  in  another  Corbet  ▼.  - 
which  was  exa&ly  fimilar,  it  was  determined  that  a  Raym*  I40.  * 
fine  was  no  bar  to  a  term  of  this  kind. 

$  39.  If  a  perfon  who  has  made  a  leafe  to  truftees, 
and  has  ftill  continued  in  pofleflion,  makes  another 
leafe  of  the  fame  lands,  and  levies  a  fine  to  confirm 

M  £  H» 
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ft,  the  firft  leafc  will  be  devefled  by  the  fecond  ;  fo 
that  it  will  then  be  barred  by  the  fine  and  non-claim. 


Freeman  v. 
JJarnej, 
X  Vent.  55. 
1  Lev.  p.  j. 


§  40.  The  Marquis  of  Winchejler  made  a  leafe  for  a 
hundred  years,  in  trufl  to  attend  the  inheritance,  and 
the  leffee  entered.  The  Marquis  afterwards  made  a 
leafe  for  fifty-four  years,  and,  to  confirm  it,  levied  a 
fine  with  proclamations.  The  leffee  for  fifty-four 
years  entered ;  and  the  leflee  for  a  hundred  years  be- 
ing out  of  pofleflion,  affigned  his  term  to  the  plaintiff* 
The  queflion  was,  whether  the  fine  and  non-claim 
barred  the  term  of  a  hundred  years  ?  It  was  adjudged 
that  the  Marquis,  when  he  entered  after  he  had  made 
the  leafe  for  a  hundred  years,  was  tenant  at  will ;  but 
that  he  had  devefled  that  term  by  making  the  fiibfe* 
quent  leafe  for  fifty-four  years}  for  it  was  in  the 
power  of  the  Marquis  either  to  deveft  the  term  of  a 
hundred  years  or  not,  and  he  had  made  his  election 
by  levying  the  fine  ;  fo  that  the  term  for  a  hundred 
years,  being  thus  devefted  by  the  leafe  for  fifty-four 
years,  was  barred  by  the  fine.  But  in  this  cafe  fill  the 
judges  agreed,  that  terms  for  years,  kept  on  foot  by 
purchafers  to  prated  their  eflates,  fhould  not  be  barred 
by  a  fine  and  noa-claim. 


Jiftate«lield 
by  Statute 
Merchant, 

fcc* 

2  Inft.  517. 

I  Rep.  ify 


Ogneflr. 
Lord  Arling- 
ton, 1  Mp4* 
317* 


$  41.  Eflates  held  by  ftatute  merchant,  ftatute 
ftaple,  and  elegit,  are  comprehended  within  the  fta* 
tute  4  Hen.  7.  apd  may  therefore  be  barred  by  4  fin^ 
?pd  pen-claim,  provided  th$  land*  be  extended. 


§  4  V  Thus,  upon  a  trial  &  bar,  the  court  delivered 
ft  W  law  to  the  jury,  that  where  Ms  were  adtplly 

extended 
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extended  on  a  writ  of  elegit,  the  tenant  by  elegit 
might  be  barred  by  a  fine  and  non-claim  ;  and  that  if 
an  inquifition  upon  an  elegit  be  found,  the  party  has 
the  poffeflion  before  entry,  and  may  bring  an  eject- 
ment, or  action  of  trefpafs. 

* 

§43.  So  in  the  cafe  of  Deighton  v.  GrenvilU,  which 
will  be  dated  in  the  next  chapter,  all  the  judges 
agreed,  that  although  the  cognizees  of  ftatutes  mer* 
chant  did  not  enter,  yet  that  they  had  poffeflion  in 
iaw,  in  confequence  of  their  extents  and  /iterates, 
which  gave  them  a  right  of  enty,  and  therefore  they 
might  be  barred  by  a  fine. 

5  44.  The  eftate  of  a  devifee  may  \fe  barred  by  a   TVTifttt. 
fine  and  non-claim,  if  the  devifee  has  not  entered* 

Thus  where  John  Metcalf  devifed  lands  to  John  Holm  ▼. 
Gallant,  an  infant  of  the  age  of  three  years,  in  fee*  Ci?Csmop, 
The  fon  and  heir  of  John  Metcalf  entered  on  the 
lands,  and  leyied  a  fine  of  them.  John  Gallant  the 
infant  died  before  he  attained  his  fall  age,  leaving  3 
filler,  who  w&s  then  married.  The  cqurt  were  <*f 
opinion  that  the  filter  mpft  mafe  her  clspm  within  $*e 
years  after  the  death  of  her  huft>aq4>  ptherwif?  the . 
fine  would  bar  her* 


S  45.  Executors  to  whom .  lands  ^e  dffrijfal  for  Exeentois  to 
payment  of  debt?,  m*y  alfo  be  tyrr«4  by  a  fine  levied  m°£yak  £J 


of  the  lands  thus  devifed,  if  they  do  not  make  their  EH"**  °f 
^laiia  in  di|e  time.  r  5  Rep.  124  * 

M  4  5  46.  A  title 


i68 

A  Tide  of 
Entry  for  a 
Condition 
broken. 


Title  XXIV,  *  F$ne.    Cb.  i.  §  46— 50.. 

§  46.  A  title  of  ently  for  a  condition  broken,  may~ 
be  barred  by  a  fine  levied  by  the  grantee  or  devifee  of 
the  conditional  eftate* 


Jtfsyorof 
jjondon  ▼. 
Al*foTd,Cro* 
Car.  575. 
1  W.  Jones, 

4J*j 


§  47.  Thus,  where  lands  were  devifed  to  truftees 
and  their  heirs,  upon  condition  that  they  fhould  pay  a 
certain  fum  of  money  every  year  for  the  fupport  of  a 
fehool-mafter,  bfc.  and,  on  non-performance  of  the 
trufts,  the  lands  were  devifed  over  to  other  perfons. 
The  truftees  negle&ed  to  perform  the  trufts,  and 
levied  a  fine  of  the  lands*  It  was  determined  that  the 
fine  was  a  good  bar  to  the  perfons  who  had  a  title  to 
enter  on  breach  of  the  condition. 


fhep.Tou. 


t ' 


Cromwell's 
Ctfe, 

a  Rep,  69. 


'  5  48-  A  title  of  entry  for  a  condition  broken  may 
jrifo  be  barred  by  a  fine  levied  by  the  grantor  of  the 
conditional  eftate ;  as  if  a  perfon  makes  a  feoffment 
on  condition,  and  before  the  condition  is  broken,  the 
feoffor  levies  a  fine  of  the  fame  lands,  either  to  the 

« 

feoffee  or  to  any  other  perfon,  the  condition  will  be 
thereby  difcharged  for  even  But  if  the  fine  was 
levied  for  the  purpofe  of  corroborating  the  conveyance 
by  which  the  condition  was  created,  it  will  hot  deftroy 
the  condition  {  for  in  that  cafe  the  fine  and  convey* 
ance  will  be  conftrued  together,  and  will  operate  as 
one  affurance. 


Thttnafin  ▼. 
Mack  worth. 

Carter  75, 


§  49.  It  feems  that  a  right  or  title  of  entry  on  any 
other  account  may  alio  be  barred  by  a  fine, 

5  50.  Thus,  when  Humphrey  Matkwortb  was  feifecf 

to  him  and  his  heirs,  provided  that  if  iqq  /,  was  not 

paid 
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r 

paid  within  three  months  after  the  birth  of  a  child,  the 
truftees  fhould  enter.  The  money  was  not  paid  j  fo 
that  the  eftate  of  Humphrey  being  with  a  quoufque, 
ceafed,  but  the  truftees  did  not  enter.  Humphrey  con- 
veyed away  the  lands  by  leafe  and  releafe,  and  levied 
a  fine;  after  which  five  years  paffed.  Lord  Chief 
Juftice  Bridgeman  delivered  the  opinion  of  the 
court,  that  the  entry  of  the  truftees  was  barred  by  the 
fine. 

■ 

%  $i.  A  power  appendant,  or  in  grofs,  may  be  A  Power  ap. 

#  pendant,  or  in 

barred  by  a  fine  levied  of  the  lands  to  which  the  grofs. 
power  relates,  by  the  perfon  to  whom  fuch  power  is  *  j^T  \¥£ 
referved;  becaufe  by  the  fine,  the  perfon  acknow- 
ledges all  his  right  and  intereft  in  the  lands  to  be 
vefted  in  another ;  and  therefore  it  would  be  repug- 
nant to  that  acknowledgment  that  he  fhould  ever 
afterwards  claim  any  power  over  thofe  lands.  Befides 
a  power  appendant  or  in  grofs,  being  part  of  the  old 
dominion,  is  confidered  as  an  intereft  which  may  be 
releafed. 

Cbriftopher  Digges  being  feifed  in  fee,  covenanted  to  Dtgges*$C^  , 
ftand  feifed  to  the  ufe  of  himfelf  for  life,  remainder  l  p#  l^ 
over,  referving  to  himfelf  a  power  of  revocation,  by 
deed .  indented  and  inrolled.  Chrijiopher  Digges  re- 
voked the  ufes,  but,  before  the  deed  of  revocation' 
was  inrolled,  he  levied  a  fine.  It  was  refolved  that  the 
fine  being  levied  before  the  inrollment  of  the  deed  of 
revocation,  until  which  time  the  revocation  is  imper-' 
fed,  had  deftroyed  the  pcfWer. 

5  5  a.  A  power 


i« 


r  *   ■  «•»«  ,  y 
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1  Inft.  215  j.        §  52.  A  power  of  revocation  may  alfo  be  deftroyed 
p.   %5oi.   j^  p^  by  levying  a  fine  of  part  of  the  land,  and  yet 
the  power  will  continue  good  as  to  the  refidue. 

5  S3*  If  a  perfon  who  has  a  power  appendant,  or 
in  grofs,  levies  a  fine  of  the  lands  to  which  the  power 
relates,  and  afterwards  by  deed  declares  that  fuch  fine 
{hall  enure  as  an  execution  of  his  power,  the  fine  and 
declaration  of  ufes  will  in  that  cafe  be  confidered  as 
one  affurance,  and  will  not  deftroy  the  power. 

Herring  v.  £*r  J*  Williams  being  fcifed  in  fee,  made  a  voluntary 

Br^n>  A  fettlement  to  the  ufe  of  himfelf  for  life,  remainder  to 
3  Show.  185.  %  7 

1  Vent.  368.  his  brother  Sir  M.  Williams  in  tail,  referring  to  him- 
Comb.  1 1!  ^  a  P°wer  of  revocation.  Some  time  afterwards.  Sir 
8km.  il*       /.  Williams  levied  a  fine,  and  by  a  deed  made  between 

I  r  recoil  4*0. 

him,  his  brother  Sir  M.  Williams  and  others,  bearing 
date  a  month  after  the  fine  was  levied,  reciting  the 
fine,  it  was  declared,  that  at  the  time  of  levying  the 
faid  fine,  the  agreement  of  all  the  parties  to  the  deed 
was,  that  it  fhould  enure  to  the  ufe  of  Sir  J.  Williams 
and  his  heirs.  It  was  objected  that  Sir  J.  Williams  by 
levying  this  fine,  without  any  precedent  declaration  of 
the  ufes  to  which  it  fhould  enure,  had  deftroyed  his 
power  of  revocation,  and  forfeited  his  eftate  for  life ; 
for  the  deed  being  fubfequent  to  the  fine,  was  ineffec- 
tual, becaufe  there  was  an  intermediate  time  between 
the  levying  of  the  ppe  and  the  execution  of  the  deed, 
in  which  the  forfeiture  attac}i£d,  and  the  power  was 
deftroyed ;  fq  that  no  fubfequent  a£t  could  purge  the 
forfeiture  which  once  attached,  nfjr  revive  the  power 

which  was  deftroyed ;  for  tbefe  reafons,  and  upon  the 

authority 
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authority  of  Digges's  cafe,  ic  was  adjudged  in  the 
Court  of  King's  Bench,  that  Sir  /.  Williams  had,  by 
levying  the  fine,  deftroyed  his  power  of  revocation, 
and  therefore  that  the  fubfequent  declaration  of  ufes 
was  void 

On  a  writ  of  error  to  the  Exchequer  Chamber,  this 
judgment  was  reverfed  by  the  opinion  of  fix  Judges 
againft  two ;  it  being  determined  that  the  fine  and 
declaration  of  ufes  were  to  be  confidered  as  one  and 
the  fame  conveyance,  and  operated  as  an  execution, 
and  not  as  an  extinguifhment  of  the  power.  It  was  t 
agreed  that  a  fine  alone,  without  a  deed  to  declare  the 
ufes  of  it,  would  have  extinguifhed  the  power,  but 
that  it  was  otherwife  where  th$re  was  a*deed  declaring 
what  the  intention  of  the  parties  was  when  the  fine 
was  levied ;  and  although  the  date  of  the  deed  was 
fubfequent  to  that  of  the  fine,  (for  no  other  reafon, 
perhaps,  but  becaufe  the  fine  was  levied  in  the  vaca- 
tion, and  was  dated  as  of  the  preceding  term),  (till  it-7 
was  poffible  that  the  deed  was  executed  at  the  time 
the  fine  was  acknowledged j  fo  that  it  would  be  un- 
reasonable to  make*  a  forfeiture  or  extinguifliment  of 
a  right  merely  by  relation,  which  is  but  a  fi&ibn  of 
law. 

This  doftrine  has  been  confirmed  by  the  Court  of 
King's  Bench,  in  the  cafe  of  Dee,  on  the  demife  of 
Odiarn?  v.  Whitehead*  which  will  be  dated  in  a  fubfe-  Doughs  45. 

c   p 

quent  chapter :  fo  that  now  whenever  a  fine  is  levied, 
and  a  declaration  of  the  ufes  of  it  is  afterwards  exe- 
cuted, the  fine  and  declaration  of  ufes  will  be  confix 

tow)  as  one  aflurance* 

§  54.  A  power 
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But  not  1  S  54*  A  power  collateral  to  the  land,  which  is  not 

Power  colla-    joined  with  an  intereft,  cannot  be  deftroyed  by  a  fine, 
Lands:  levied  by  the  perfon  to  whom  fuch  a  power  is  re- 

1       '  a37 a:  ferved ;  becaufe  it  is  confidered  but  as  a  bare  agd 

naked  authority,  which  cannot  be  releafed  or  devefted. 

1  Rep.  174  s.       Thus,  \i  is  faid  by  Lord  Chief  Juftice  Popham,  in 

Digges's  cafe,  that  if  a  feoffment  was  made  to  A.  in 
fee  to  divers  ufes,  witfr  a  provifo  that  it  fhould  be 
lawful  for  B.  to  revoke  thofe  ufes j  B.  could  not  in 
that  cafe  Tevoke  his  power,  nor  extinguifh  or  deftroy 
h  by  a  fine,  becaufe  it  was  a  collateral  p  o wer ;  for  the 
land  did  not  move  from  him,  nor  would  the  party 
have  been  in  by.  him,  if  he  had  executed  the  power. 

§  S5»  It  follows  from  the  fame  principles  that  a 
collateral  power  cannot  be  barred  by  the  fine  of  a 
Granger. 

Willis  t.  Thus  where  a  perfon  by  a  provifo  in  his  marriage* 

1  Atk.  474.     fettlement,  gave  his  wife  a  power  to  difpofe  of  1 00  A 

to  fuch  perfons  as  (he  fhould  appoint,  to  be  paid 
within  one  year  after  his  deceafe  ;  and  in  default  of 
payment,  one  John  Moreton  was  empowered  to  make 
a  leafe  of  certain  lands  to  raife  that  fum ;  the  wife,  in 
a  year  after  the  'death  of  her  hufband,  made  an  ap- 
pointment  of  the  1 00  /.  but  it  was  not  paid  j  the  heir 
'  of  the  hufband  levied  a  fine  of  the  land,  and  five 
years  pafied,  and  afterwards  the  appointees  of  the 
*  icq  /.  brought  their  bill  to  be  paid  that  fum* 


Lord 
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Lord  Hardwicke  obferved,  that  though  by  the  feve- 
ral  ftatutcs  relating  to  fines,  all  right,  claim,  and 
intereft,  which  (hangers  had,  were  barred  by  a  fine, 
yet  that  fuch  a  ftranger  as  John  Moreton,  who  had  no 
intereft,  but  only  a  bare  naked  power,  arid  who  could 
not  have  made  an  entry,  was  not  afFe&ed  by  it. 


m 


$  56.  A  fine  and  non-claim  is  a  good  bar  to  a  writ  Writ  of  Error. 

of  error,  in  confequence  of  the  word  aflions  in  the  v.  Bdfidd w 

fecond  faring  of  the  flat.  4  Hen.  7.  and  a  fine  is  alfo  Cro.Jac.33a; 
a  good  bar  to  a  writ  of  error  to  rcverfe  a  common 
recorery. 
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TITLE  XXXV. 


FINE. 


CfiAP.  XL 

Of  the  different  Savings  in  the  Statute  4  Hen.  7.  and  the 
Exceptions  in  favour  of  Infancy,  Coverture,  &cj 


f  1.  Of  the  Fir/I  Saving. 
3.  Of  the  Second  Saving, 
17.  Uf  Perfons  having  different 
Rights. 


§  29.  Of  the  Exceptions  in  favour 
of  Infancy  %  t£c. 
40.  Cafe  of  Perfons  dying  under 
thetr  DifaJnlities. 


Se&ion  1. 


Of  theFirft    *T^&  Kreat  inconveniencies  which  arofc  from  the 
Saving.  *    ftatute  of  non-claim,  were  removed  by  the  fta- 

tute  4  Hen.  7.,  and  a  proper  medium  was  eftablifhed 
between  the  unbounded  latitude  given  by  the  former 
of  thofe  ftatutes,  and  the  rigour  of  the  common  law  ; 
for  the  do&rine  of  non-claim  was  reftored,  but  the  time 
allowed  for  making  the  claim  was  extended  from  one 
to  five  years. 

4  Hen.  7.  The  words  6f  this  claufe,  which  is  called  the  firft 
C34.&3.       faving,  are,  "  and  faving  to  every. perfon  and  perfons, 

"  and  to  their  heirs,  other  than  the  parties  to  the  (aid 

"  fine,  fuch  right,  title,  claim,  and  interefjk,  as  they 

"  have  to  or  in  the  faid  lands,  tenements,  or  heredita- 

€C  ments,  at  the  time  of  fuch  fine  engroffed,  fo  that 

*'  they  purfuc  their  title,  claim,  or  intereft,  by  way  of 
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"  affion  or  lawful  entry  within  five  years  next  after  the 
"  fame  proclamations  had  and  made." 

5  a-  In  confequence  of  this  claufe,  it  follows,  that  Shcp.  Ton. 
all  thofe  who  have  any  prefent  right  or  claim  to  lands 
whereof  a  fine  is  levied,  are  allowed  five  years,  to  be 
counted  from  the  day  on  which  the  laft  proclamation 
was  made  to  make  their  claim,  and  although  there  be  3  wa£  R€P* 
no  tranftnutation  ef  poffeffion,  and  the  cognizor  be  in 
of  the  old  ufe,  yet,  after  five  years,  it  will  operate  as 
a  bar  to  all  claims  whatever*  If,  therefore,  a  tenant  in 
tail  is  difleifed,  and  the  difleifor  levies  a  fine  with  pro* 
clamations,  the  tenant  in  tail  having  a  prefent  right, 
may  defeat  the  fine  at  any  time  within  five  ydars  after 
the  laft.  proclamation  has  been  made.  But  if  he  neg- 
lefts  to  make  his  claim  within  that  time,  he  will  be 
for  ever  barred  by  the  fine ;  and  if  the  tenant  in  tail 
dies  before  the  five  years  are  expired,  his  iffue  will  not 
be  allowed  a  new  period  of  five  years  to  make  his  claim, 
but  only  fo  much  of  the  five  years  as  was  not  pafled  Shep.  T.  30. 
in  the  Kfe-time  of  his  anceftor.  With  refped  to  the  *  *?■  ?  • 
mode  of  avoiding  a  fine  within  the  term  prescribed 
by  the  ftatute,  it  will  be  pointed  out  in  a  fubfequent 
chapter.  Ch.  14. 

$  3.  By  the  common  law,  perfons  in  remainder  and  Of  the  Se- 
ateverfion  were  frequently  barred  by  the  negfeft  of  the  cond  Safin* 
particular  tenant  to  make  a  claim  within  a  year  and  a 
day  after  the  fine  was  levied;  and  this  is  commonly 
affigned  as  tie  only  reafon  for  making  the  ftatute  of 
non-claim  j  but  cafes  of  this  kind  are  particularly  pro- 
vided for  by  the  following  claufe  ia  the  ftatute  4  Hen.  7. 
a  which 


3 

cc 
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4  Hen.  ?•         which  is  ufually  called  the  fecond  fltving :  "  And  alfo 
€.24.  £4^       «c  faving  to  all  other  perfons  fuch  a&ion,  right,  title, 

"  claim,  and  interefl  in  or  to  the  faid  lands,  tenements, 
"  or  other  hereditaments  as  fhall  firfl  grow,  remain, 
<c  or  defcend,  or  come  to  them,  after  the  faid  fine  en- 
grafted and  proclamations  made,  by  force  of  any 
gift  in  tail,  or  by  any  other  caufe  or  matter  had  and 
"  made  before  the  faid  fine  levied,  fo  that  they  take 
"  their  aftion,  or  purfue  their  ftid  right  and  title  ac- 
"  cording  to  law,  within  five  years  next  after  fuch 
"  aftion,  right,  claim,  title,  or  intereft  to  them  ac- 
."  crued,  defcended,  fallen,  or  come." 

>• 

• .  §  4.  In  confequence  of  this  claufe,  all  thofe  to  whom 

a  right  firfl  accrues,  at  any  time  after  a  fine  has  been 

levied,  are  allowed  five  years,  to  be  computed  from 

the  day  on  which  their  right  firft  accrued  to  make  their 

claim. 


3*  Rep.  87  a.        §  5.  Thus,  if  a  tenant  in  tail  makes  a  feoffment, 
Plowd.  *7jl.     ?nd  the  feoffee  levies  a  fine,  the  iflue  in  tail  is  within 

the  fecond  faving,  and  fhall  have  five  years  from  the 
death  of  his  father  to  make  his  claim  and  avoid  the  fine  ; 
becaufe  he  is  the  firft  to  whom  a  right  accrued  and  de- 
fcended after  the  fine  was  levied,  for  his  father  could 
not  enter  againft  his  own  feoffment. 

Penyfton  *»  §  6.  In  the  fame  manner,  if  a  tenant  in  tail  bargains 

CmEJiz       •  ^^  ^s k*s  e^ate  ta*l to  a  Granger  ia  fee,  who  levies 
896.  a  fine  of  it  with  proclamations,  the  iflue  in  tail  is  within 

the  fecond  faving,  becaufe  the  right  firft  accrued  to 

him, 
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turn,  as  his  father  could  not  enter  againft  his  own  bar* 
gain  and  fale* 

§  7.  No  perfon,  however/  is  within  the  fecond  fcvi 
ing,  but  he  to  whom  the  right  of  avoiding  the  fine  firft 
accrued ;  fo  that  thofc  who  claim  under  the  peifon  to 
whom  fuch  right  accrued,  are  only  allowed  fo  much  of 
the  five  years  as  have  not  elapfed  in  the  life-time  of 
anccftor. 


S  8.  Thus,  it  is  laid  down  by  Dye r  and  Catling  PIowd.374. 
that  if  a  tenant  in  tail  be  difleifed,  and  the  difleifor  Cro.  Eliz.  * 
levies  a  fine,  the  right  of  reverfing  the  fine  firft  accrues  9 
to,  and  attaches  in  the  tenant  in  tail  himfelf,  fo  that, 
if  he  lets  fiVe  years  pafs  without  impeaching  the  fine, 
and  then  dies,  his  iflue  will  be  for  ever  barred,  for 
they  are  not  within  the  fecond  faving,  becaufe  the  right 
firft  accrued  to  their  anceftor,  and  not  to  them.  The 
Juftkes,  Southtate  and  Wefton,  diflented  from  this  opi- 
nion ;  and  contended,  that  every  iflue  in  tail  fhould 
have  five  years,  as  a  new  right  came  to  every  one  of 
them  ferformam  deni ;  which  right,  as  they  took  it, 
the  makers  of  the  z€t  intended  to  preferve,  and  to  this 
purpofe  the  words,  by  force  of  any  gift  in  tail,  were 
put  in  the  fecond  faving.  But  this  opinion  was  utterly 
difailowed  by  the  faid  Chief  Juftices,  who  faid  that  the 
word  firft)  which  ought  to  be  added  to  the  word  defcend, 
and  then  it  would  be,  Jhall firft  defcend,  will  not  fuffer 
every  defcent  to  have  five  years. 

9.  If  a  tenant  in  tail,  either  of  a  legal  or  a  truft  eftate,   piowi  374,* 
levies  a  fine,  and  five  years  pafs,  and  afterwards  the  J'^*7™9 
Vol.  V.  N  tenant 
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tenant  in  tail  dies  without  iflue,  the  perfons  in  remain* 
der  or  reverfion  are  within  the  fecond  faving,  and  have 
therefore  five  years  to  make  their  claim,  from  the  death 
of  the  tenant  in  tail  without  iflue,  becaufe  their  right 
did  not  .accrue  until  the  determination  of  the  eftate  tail. 


v» 


Shep.  T.  33.         §  l  °*  H  a  tcnant  m  ta^  difcondnucs  his  eftate,  re- 

ferving  a  rent,  and  dies,  and  the  iflue  in  tail  accepts 
of  rent  from  the  difcontinuee,  who  afterwards  levies  * 
fine  with  proclamations,  the  acceptance  of  the  rent  by 
tjie  iflue  in  tai\  bars  him  from  claiming  the  eftate  tail ; 
but,  upon  the  death  of  the  iflue  in  tail,  his  iflue  will 
have  five  years  to  avoid  the  fine,  in  confequence  of  the 
fecond  faving,  becaufe  he  w^s  the  firft  perfon  to  whom 
the  right  of  reverfing  the  fine  accrued. 

Ante  cb.  5.  §  1 1.  In  confequence  of  the  ftatute  32  Hen.  8.  c.  28. 

f.  38.  which  has  been  ftate«Kn  a  former  chapter,  a  fine  levied 

by  a  hufband  alone,  of  any  lands  which  are  the  free- 
hold and  inheritance  of  the  wife,  (hall  not  make  any  dif- 
continuance,  or  be  prejudicial  to  the  wife  or  her  heirs, 
but  fhe  or  they  may  enter  on  the  lands  and  defeat  fuch 
8  Rep.  72  b.    a  fine.     Although  thd  words  of  this  ad  are  very  gene- 
Dyer  72  b.      ra^  yCt^  jf  ^  hu{ban(j  levies  a  fine  with  proclama- 
tions, and  five  years  pafs  after  his  death,  without  any 
entry  or  claim  by  the  wife,  fhe  will  not  only  be  barred 
of  her  entry,  but  alfo  of  her  right  j  for  the  objed  of 
the  ftatute  was  only  to  provide  againft  the  difcontinu- 
ance,  which  was  a  grievance  peculiar  to  married  wo* 
men,  but  not  to  invalidate  fines  duly  levied,  as  to  married 
women,  they  having  a  remedy  in  common  with  others  by 
entry  or  claim'  to  avoid  the  fine.    Befides,  though  tht 

words 
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words  of  the  ftatute  are  generS,  "  that  fuch  a  fine 
u  fhall  not  be  prejudicial  to  the  wife  or  her  heirs/'  yet 
the  following  words,  viz.  "  but  that  (he  may  lawfully 
"  enter  according  to  her  right  and  title  therein>  are 
u  explanatory,  and  allow  her  an  entry  only  in  fuch 
*  cafes  where  flie  had  a  right  before  the  ftatute/* 

§  12.  If  a  married  man  levies  a  fine  of  his  own  in- 
heritance, and  five  years  pafs,  his  wife  is  not  thereby  x 
barred  of  her  dower,  but  is  within  the  fecond  favirig 
of  the  ftatute,  and  will  be  allowed  five  years  from  the 
death  of  her  hufband  to  make  her  claim,  becaufe  her 
title  to  dower  did  not  accrue  until  that  period.     Plow-   plow.  373  n. 
den  was  of  opinion,  that,  in  a  cafe  of  this  kind,  the 
wife  was  not  bound  to  make  her  claim  within  five 
years  after  the  death  of  her  hufband,  but  might  claim 
her  dower  at  any  indefinite   period  of  time ;    Lord    2  Rep.  93  *. 
Coke  fays  the  contrary  was  exprefsly  determined  in   wrTght?V 
4  fi^.  8.,  and  that  determination  has  ever  fince  been   D75.r22ttf# 

9  Vm,  Ab. 

held  to  be  good  law.  245. 

§  13.  If  the  wife's  title  to  dower  does  not  accrue  at 
the  death  of  her  hufband,  but  commences  at  a  fubfe- 
quent  period,  flie  will  be  allowed  five  years  from  the 
time  when  it  accrued. 

S  14.  A  married  man  levied  a  fine  with  proclama-   Menvill's 
dons,  and  was  afterwards  indi&ed  and  outlawed  for   Ca^* 

9  13  Rep.  19. 

high  treafon.     Some  years  after  his  death,  his  heirs  re-   2  Hawk.  P.  C. 
verfed  the  outlawry  by  writ  of  error,  and  then  the  wife   c  ^'  * 4** 
claimed  her  dower.     It  was  refolved,  that  although 
more  than  five  years  had  elapfed  fince  the  death  of  the 

N  2  huiband, 


It* 
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hufband,  yet  die  finctfes  no  bar  to  her,  becaufe,  u 
long  as  the  attainder  for  treafon  ftood  in  force,  flie 
could  not  claim  her  dower ;  but  as  foon  as  the  out- 
lawry  was  reverfed,  a  title  to  dower  firft  accrued  to 
her,  and  therefore  {he  was  within  die  fecond  faying, 
and  had  fire  years  from  the  reverfal  of  the  outlawry  t» 
purfue  her  right. 

§  15.  If  there  be  no  perfon  who  has  a  right  to  make 
a  claim-*  at  the  time  when  a  fine  is  levied,  and,  after- 
wards,  fome  perfon  does  acquire  fuch  a  right,  he  will 
be  allowed  five  years  from  the  time  when  he  acquired 
the  right  of  avoiding  the  fine  to  make  his  claim* 


Stanford's 
Cafe,  cited 
Cro.jac.  61 


$  1 6.  Thus,  where  a  perfon  who  was  entitled  to  a 
term  for  years  in  reverfion  expe&ant  on  another  term  for 
years  died  ;  the  firft  term  expired,  the  leflbrs  enteral 
and  levied  a  fine  with  proclamations.  Five  years  paf- 
fed  before  adminiftration  was  granted  of  the  effe&s  of 
the  perfon  who  had  the  reverfionary  term.  It  was  re- 
jbived,  that  the  adminiftrator  was  within  the  fecond 
faving  of  the  ftatute,  and  fhould  have  five  years  to  pur- 
fue his  right  from  the  time  adminiftration  was  granted, 
becaufe,  until  then,  there  was  no  perfon  who  could 
claim. 


Of  Perfont 
having  dif- 
ferent Right* 
Sucp.T.  34. 


$17.  Strangers  to  fines,  having  feveral  diftinft  rights, 

by  feveral  titles,  accruing  at  different  times,  fhall  have 

feveral  periods  of  five  years  allowed  them  to  avoid  a 

fine }  that  is,  five  years  after  the  accruing  of  each  dtle  \ 

fo  that,  if  a  right  accrues  to  a  ftranger  when  a  fine  it 

levied,  which  he  negle&s  to  purfue  within  the  limited 

time, 
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time,  and  another  right  accruer  to  the  fame  ftranger  at 
any  time  after,  he  is  then  comprehended  within  the 
fecond  laving  of  the  ftatute,  as  to  the  new  right,  upon 
the  principle  that,  quando  duo  jura  in  una  perfona  con* 
currunt  aquum  eft  acfi ejfent in  diver/is.  This  conftruc-  9**p»  «o; *• 
lion  is  certainly  not  confident  with  the  letter  of  the 
ftatute,  for,  in  confequence  of  the  words  "  other  per- 
"  fons,"  it  appears  clearly  to  have  been  the  intention 
of  the  ftatute,  that  no  perfon  who  was  comprehended 
in  the  firft  laving,  fhould  take  advantage  of  the  fecond  j 
and,  in  the  cafe  of  Stowell  v.  Zoucb,  Dyer  contended 
that  this  was  the  true  conftruction  of  the  ftatute ;  but,  Cro.  Ella, 
however,  the  law  has  always  tjeen  held  to  be  other- 
wife.       N 

§  18.  Tenant  for  life  levied  a  fine  to  a  ftranger,  and   LsonA  v. 

Tucker, 

the  perfon  in  reverfion  negle&ed  to  enter  within  five  Cro.  Eliz. 
years  after  the  fine  was  levied ;  afterwards,  the  tenant  **£  g  ^ 
for  life  died.  It  was  determined,  that  the  reverfioner 
fcould  have  another  period  of  five  years  from  the  death 
of  the  tenant  for  life,  to  make  his  claim,  for,  in  this 
cafe,  two  diftind  rights  accrued  to  him $  the  firft,  upon 
the  forfeiture,  which  the  tenant  for  life  committed  by 
levying  the  fine,  and  the  fecond,  upon  the  death  of  the 
tenant  for  life. 

5  1 9.  It  is  laid  down  by  Lord  Coke>  that  1f  a  leflee   9  Rep.  105  L 
for  years  is  oufted,  and  the  perfon  in  reverfion  diffeifed,  . 
and  the  difleifor  levies  a  fine  with  proclamations,  both 
'die  leflbr  and  leflee  are  barred,  if  they  do  not  make 
their  claim  within  five  years  after  the  fine  has  been 
levied,  and  the  leflbr  will  not  be  allowed  another  perio  J 

N3  of 
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of  five  years  after  the  expiration  of  the  term,  to  make 
his  claim ;  becaufe  the  lefibr  might  have  brought  an 
affize  or  other  real  a&ion,  immediately  after  the  fine 
was  levied ;  and,  being  thus  comprehended  within  the 
firft  faving,  he  cannot  take  advantage  of  the  fecond. 
This  do&rine  has,  however,  been  fince  contradi£fced, 
and  is  not  now  held  to  be  law. 


Fcrmor's  A  leflee  for  21  years,  who  was  feifed  in  fee  of  other 

a  c,  3    cp.    jan(k  in  the  fame  manor,  made  a  leafe  fpr  life  of  all 
2  And.  176.     |he  lands,  and  levied  a  fine  with  proclamations  of  as 


Jcnk.  253. 


many  meffuages,  &>V.  as  comprehended  not  only  the 
lands  whereof  he  was  feifed  in  fee,  but  alfo  the  lands 
which  he  held  for  years  j  the  lefiee  continued  in  pof- 
fefiion,  and  paid  his  rent.  Upon  the  expiration  of  the 
term?  thp  leflee  claimed  the  inheritance  of  the  land 
which  he  had  held  by  leafe,  and  would  have  barred 
the  leffcr,  by  means  of  the  fine  and  non-claim,  but  if 
was  determined  by  all  the  judges,  that  the  lefibr  fhould 
have  a  new  period  of  five  years  from  the  expiration  of 
the  terra,  to  make  his  claim  and  avoid  the  fine. 


a  Vent.  334.         §  to.  This  determination  is^faid,  by  Lord  Coke,  to 

Jiave  been  founded  on  the  circumftanccs  of  fraud  which 
appeared  in  the  cafe,  the  principal  of  which  was,  that 
the  lefiiie  continued  in  pofleflion  after  he  had  levied  the 
fine  ai}d  regularly  paid  his  rent,  fo  that  the  lefibr  could 
have  no  notice  that  a  fine  had  been  levied  of  his  lands. 

%  Vent.  242.   put,  in  other  books,  the  judgment  is  faid  not  to  have 

been  fqunded  on  the  fraud  which  appeared  in  the  cafe, 
but  upon  the  conftru&ion  of  the  ftatute ;  and  the  doc* 
p-Lie,  thaf  where  a  lefiee  for  years  make?  a  feoffment, 

and 
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and  then  levies  a  fine,  the  leflbr  need  not  make  his 
claim  within  five  years  after  the  fine  has  been  levied, 
but  is  allowed  another  period  of  five  years  from  the  de* 
termination  of  the  term,  was  finally  eftablifhed  in  the 
following  cafe. 

§  21.  A  leflee  for  years  made  a  feoffment,  and  then   Whaley  t.v 
levied  a  fine }  five  years  paTed,  and  the  queftion  was,    ?  y£j£  % 
whether  die  leflbr  was  barred  by  his  non-claim  during    T-  R»y«. 
the  five  years  which  elapfed  immediately  after  the  fine    1  Atk.  571. 
was  levied,  or  fhould  be  comprehended  within  the  fe- 
cond  faving  of  the  ftatute  4  Hen.  7.  and  be  allowed 
another  period  of  five  years  from  the  expiration  of  the 
term.    The  court  refolved,  that  the  leflbr  fhould  have 
five  years  from  the  expiration  of  the  term  to  avoid  the 
fine,  in  the  fame  manner  as  if  a  leflee  for  life  had  levied 
a  fine ;  the  cafes  being  exa&ly  fimilar. 

§  22.  No  perfon  who  is  within  the  firft  faving  of 
the  flatute  4  Hen.  7.  can  be  comprehended  within  the 
fecond  faving,  unlefs  the  fecond  right  which  accrues  to 
him  is  different  from  the  firft ;  for,  if  it  is  only  the 
fame  right  which  accrues  a  fecond  time,  the  non-claim 
for  five  years  after  the  right  firft  accrued,  will  be  a 
good  bar, 


-1 

• 
*  * 


§  23.  A  tenant  in  tail  njade  a  leafe  for  three  lives,    Salvia  v. 
which  was  not  warranted  by  the  ftatute  $2  Hen.  &.   Cro.Car.156. 
c.  28.    He  then  levied  a  fine,  and  died  without  iffue.   w-  Jonc8 

2I|. 

Five  years  pafied  without  any  claim,  but  on  the  expira- 
tion of  the  leafe,  the  perfon  in  remainder  entered. 
The  court  refolved,  that  he  was  barred  by  his  non.     . 

N  4  claim 
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claim  during  the  five  years  which  elapfed  immediately 
after  the  fine  was  levied,  and  fhould  not  have  a  flew 
period  of  five  years  after  the  death  of  the  leflee,  be* 
caufe  he  had  no  other  title  after  his  death  than  he  had 
before,  for  his  title  arofe  upon  the  death  of  the  tenant 
in  tail  without  iflue,  when  he  might  have  brought  his 
formedon. 

§  24.  If  lands  are  extended  on  two  ftatutes,  and  the 
perfoa  who  is  feifed  of  the  land  levies  a  fine,  it  diverts 
the  eftates  of  the  cognizees  of  fuch  ftatutes,  and  the 
cognizee  of  the  firft  ftatute  mull  make  his  claim  within 
five  years  after  the  fine  has  been  levied,  otherwife  he  will 
be  for  ever  barred.  But,  with  refpeft  to  the  cognizee  of 
the  fecond  ftatute,  he  need  not  make  his  claim  until  fatis- 
fa&ion  has  been  entered  upon  record  on  the  firft  fta- 
tute, becaufe  that  is  the  only  proper  determination  of 
an  extent ;  To  that  he  will  have  five  years  allowed  him 
from  that  time  to  avoid  the  fine,  by  the  fecond  faving 
in  the  ftatute  4  Hen*  7.,  becaufe,  until  then,  his  right 
did  not  accrue. 

Dcighton  t.  §  25,  Thomas  Lewis  being  feifed  in  fee  of  the  pre- 
v«t  **<     mifes  in  queftion,  acknowledged  afhtfute  for  1,200/. 

1  Show.  36.     to  William  Knight ;  he  afterwards  acknowledged  an. 

other  ftatute  for  1 000  /.  to  Richard  Gerrard,  and  an* 
other  for  joco  /•  to  Sir  James  Elwes  and  Richard  Bur* 

■ 

rows  ;  execution  was  fued  out  on  all  thefe  ftatutes,  and 
the  lands  were  extended,  Thomas  Lewis,  being  in 
a&ual  pofleffion,  fold  the  lands  for  4000  A  to  John 
Lewis,  and  levied  a  fine  of  them  with  proclamations. 
John  Lewis  devifed  the  lands  to  his  brother  Edward 

Lewis, 


1  Sk*n.?6o. 


Title  XXXV.    fine.    Cb.  xi.  $  45.  185 

Xma,  sad  the  heirs  male  of  his  body,  and,  for  want 
rffuch  ifiie,  to  his  own  two  daughters.    John  Lewis 
died,  and  Edward  Lewis  being  in  a&ual  poffeflion, 
levied  a  fine  with  proclamations,  to  the  ufe  of  himftlf 
and  his  heirs,  and  died  without  iffue,  whereby  the  lands 
descended  to  the  two  daughters  of  John  Lewis,  who 
entered,  and  having  married  die  Earls  of  Huntingdon 
and  Scar/dale*  they  alfo  entered,  and  were  feifed  in 
right  of  their  wives.    Adminiftradon  to  Burrows,  the 
furviving  cognizee  of  the  laft  ftatute,  was  committed  to 
Ann,  wile  of  the  defendant  Grenvilie,  as  to  that  ftatute 
and  the  extent  thereon ;  and  Grenvilie  and  Ms  wife, 
who  was  alfo  adminiftratrix  to  Gerrard  the  cognizee  of 
the  Second  ftatute,  having  acknowledged  fadsfadioa 
upon  it,  and  cauJfed  it  to  be  vacated,  entered  upon  die 
Earls  of  Huntingdon  and  Scarfdak,  as  adminiftratrix  to 
Burrows,  in  whom  the  laft  ftatute  was  veiled,  and 
claimed  the  money  due  on  it,  whereupon,  the  faid  Earls 
brought  an  eje&ment  in  the  Court  of  King's  Bench  in 
the  name  of  Deighton,  for  the  recovery  of  the  land*. 
The  queftion  was,  whether  Grenvilie,  a  reprefentadve 
to  Burrows,  the  cognizee  of  the  laft  ftatute,   which 
was  a  rcverfionary  intercft,  to  commence  after  the  de- 
termination of  Gerrardft  extent,  was  barred  by  the  fine 
of  Thomas  Lewis  and  five  ye$rs  non-claim,  or  was  within 
the  fecond  faving  of  the  ftatute  4  Hen.  7.,  and  fliould 
be  allowed  five  years  to  make  his  claim  from  the  time 
when  fatisfadtion  was    acknowledged    on  GerrartP$ 
ftatute.    The  cafe  was  argued  feveral  times  in  the 
Court  of  King's  Bench,  and  in  4  J*c.  1.  judgment  wa* 
given  for  Grenvilie,  that  Burrows'*  intereft  was  not 
barred  by  the  fine,    A  writ  of  error  was  brought  in  the 

3  Exchequer 
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Exchequer  Chamber,  where  the  cafe  was  alfo  feveral 
Vide  2  Vest,  times  argued.  Mr.  Juftice  Ventris  contended,  that 
W*  there  was  a*  very  great  difference  between  this  cafe  iand 

the  cafe  of  reverfions  on  eftates  for  lives  or  years.  1  ft, 
Becapife  in  thofe  eftates  there  was,  either  by  an  exprefs 
limitation  of  the  parties  or  the  operation  of  law,  a  cer- 
tain end  of  the  eftate  beyond  which  it  could  not  laft, 
and  until  which  it  was  not  properly  determined,  which 
an  eftate  held  by  extent  has  not.  2d,  Becaufe,  if  a 
perfon  who  has  a  reverfion  after  an  eftate  held  by  ex- 
tent, was  allowed  five  years  to  make  his  claim  after  the 
extent  was  determined  by  a  perception  of  the  profits, 
or  an  acknowledgment  of  fatisfa&ion  on  record,  then 
a  claim  was  let  in  after  an  .eftate  which  no  man  could 
fee  the  end  of,  for  no  perfon  could  tell  when  an  extent 
would  be  fatisfied  by  a  perception  of  the  profits,  and 
much  lefs  whether  fatisfa&ion  would  ever  be  acknow- 
ledged ;  whereas  other  eftates  have  a  known  and  cer- 
tain determination,  fo  that  it  would  be  impoflible  to 
tell  within  what  fpace  of  time  a  pofTeffion  could  be 
quieted,  and  thus  the  great  end  of  the  ftJttute  of  fines 
would  be  defeated.  3d,  Becaufe  it  would  be  in  the 
power  of  the  party  who  had  the  extent,  to  protraft  the 
time  as  long  as  he  pleafed,  for,  until  he  thought  pro- 
per to  bring  a  fcire  facias  ad  computandum,  the  ftatute 
would  never  be  fatisfied  ;  fo  that  it  would  be  in  the 
power  of  a  ftranger  to  make  the  eftate  of  a  perfon  who 
was  in  pofleflion  under  a  fine,  liable  to  a  future  claim  as 
long  as  he  pleafed.  The  judgment  of  the  Court  of 
King's  Bench  was  reverfed  by  a  majority  of  fix  Judges 
againft  two.  But  that  court  rcfufed  to  award  execu- 
tion, becaufe  there  was  a  mjftake  in  the  writ  of  error, 

upon 
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upon  which,  a  new  writ  of  error  was  brought,  where- 
on the  judgment  was  affirmed  for  GrenuiUe,  there  be- 
ing three  judges  for  reverting,  and  three  for  affirming, 
and  a  majority  being  required  to  reverie  the  judgment, 
k  was  of  courfe  to  Hand.     A  writ  of  error  was  then  ColksParL 
brought  in  the  Houfe  of  Lords,  whereat  was  contended 
on  the  part  of  the  plaintiff,  that  Mr.  Grenville  could  ' 
not,  by  acknowledging  fdtisfa&on  on  Gerrar<P%  fta- 
tute, gain  any  new  right  to  enter  to  avoid  the  fine  le- 
vied by  Edward  Lewi*  above  nine  years  before,  by 
which,  and  by  five  years  non-claim,  his  intereft  in  the 
hit  extent  was  barred,  becaufe  an  entry  might  and 
ought  then  to  have  been  made  into  the  extended  eftate, 
and  the  contrary  opinion  would  tend  very  much  to 
weaken  the  fecurity  of  a  fine  and  non-claim,  which  is 
the  higheft  and  beft  fecurity  in  the  law  for  quieting 
people  in  their  eftates,  and  preventing  fuits ;  and  it 
would,  therefore,  be  of  very  pernicious  confequence  to 
all  purchafers  and  owners  of  eftates,  if  fuch  old  dor- 
mant incumbrances  were  fet  up  againft  a  fine  and  non- . 
claim,  and  fupported  by  fuch  a  method  as  the  vacat- 
ing a  ftatute  long  before  extinguifhed,  for,  thereby, 
eftates  might  be  incumbered,  which  had  been  long  en- 
joyed without  interruption.     On  the  other  fide,  it  was 
argued  for  the  defendant,  that  it  was  not  neceflary  to 
make  any  claim  upon  Burrows' $  ftatute,  until  Gerrard>% 
ftatute  appeared  upon  record  to  be  fatisfied,  and  fo  a 
claim  made  by  the  defendant  by  entry  upon  the  pre- 
mifes,  within  five  years  after  fatisfa&on  entered  upon 
record,  on  GerrarcTs  ftatute,  was  fufficient  to  prevent 
Burrows'*  extent  from  being  barred  by  the  fine.     That 

this  cafe  did  not  differ  ih  reafpn  frqm  the  common  and 

known 
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known  cafe  where  A.  tenant  for  life,  remainder  in  fee  td 
B.  is  difleifed,  and  the  diflcifor  levies  a  fine,  and  there  k 
five  years  non-claim,  though  the  eftate  of  tenant  for  life  be 
barred  by  this  five  years  non-claim,  and  the  remainder- 
mam  may  if  he  pleafe  enter  upon  the  five  years  non-claim 
try  tenant  for  life/yet  he  may  waive  fuch  entry,  and  will 

* 

have  a  new  period  of  five  years  after  the  death  of  te- 
nant for  life,  to  make  his  claim  ;  fo,  although  Burrow* 
might,  if  he  had  pleafed,  have  entered  upon  the  five 
years  non-claim  by  Gerrard,  yet  he  might  flay  and 
cxpeft  until  fatisfa&ion  was  entered  upon  the  record  of 
Gerrard's  ftatute :  for,  as  the  death  of  the  tenant  for* 
life  is  the  proper  and  natural  determination  of  an  eftate 
for  life,  fo  the  entering  fatisfaSion  upon  record,  is  the 
proper  and  natural  determination  of  an  extent  upoif  i 
ftatute ;  and,  in  the  one  cafe  as  well  as  the  other,  before 
fuch  determination,  the  remainder-man  or  reverfioner 
is  not  compellable  to  make  his  claim  to  avoid  the  fine. 

The  judgment  of  the  Court  of  King's  Bench  was 
affirmed. 

Plowd.  c*8.         S  *&•  Although  the  ftatute  4  Hen.  7.  does  Hot  ex- 
Tit.  31,  ch.  2.  tend  to  the  poffeffions  of  the  church,  yet  in  cafe  a 

tnihop,  dean,  vicar,  or  prebendary,  fliould  negleCt  to 
make  his  claim  wkhin  five  years  after  a  fine  is  levied 
of  an  eftate  to  which  he  is  entitled,  in  right  of  his 
bifiioprick,  &c.  he  will  be  barred  during  his  life,  but 
his  fucceffor  will  be  allowed  five  years  to  avoid  the  fine, 
from  the  time  of  his  becoming  entitled  to  the  lands. 

S  *7-  *• 
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5  27.  In  die  lame  manner,  all  thofc  who  have  offices  Plpwd.538. 
for  life,  to  which  lands  and  tenements  are  annexed, 
maft  make  their  claim  within  five  years  after  a  fine  has 
been  levied  of  fuch  lands'  and  tenements,  otberwife 
they  will  alfo  be  barred  during  their  lives.  Bat  each 
Aicceffi  ve  officer  will  be  allowed  five  years  to  avoid  the 
fiae,  from  the  time  when  he  becomes  entitled  to  the 
lands* 

%  at.  If  the  eftate  which  palled  by  a  fine  is  at  any  idem; 
time  afterwards  defeated,  the  fine  will  by  that  means  writ.'  Syrah, 
lofe  all  hi  force  and  effe£t,  not  only  with  refped  to  the  P*  *•  73  " 
perfon  who  avoided  it,  but  alfo  with  refpeft  to  all  other 
perioas,  except  thofc  who  claim  by  force  of  an  intail. 
Thus,  it  is  laid  in  the  cafe  of  SttweV  v.  Zoucby  that  if  Fknrd.  559. 
there  be  tenant  for  life,  remainder  for  life,  remainder 
in  fee,  and  the  firft  tenant  for  life  aliens,  and  the 
alienee  levies  a  fine,  the  perfon  in  remainder  for  life 
may  enter  and  defeat  the  fine,  in  which  cafe,  it  will 
not  bar  the  remainder-man  in  fee. 

S  19*  By  the  common  law,  and  alfo  by  the  ftatute  of  tfa  £*, 
de  mode  levandi  fines*  all  thofe  who  laboured  under  cer-  ceptiow  in 

*  g  favour  of  la- 

tain  difabilities  at  the  time  when  a  fine  was  levied,  were  fancy,  &c. 

not  affefted  by  it  j  but  they  or  their  heirs  might  avoid  f#^"f."  £ 
it,  at  any  diilance  of  time.    This  do&rine  was  altered  Fkt*  L  6- 
by  the  following  claufes  in  the  ftatute  4  Hen.  7 :  "  And  526. 
u  if  the  lame  perfons  at  the  time  of  fuch  a&ion,  right,  *^!"'f*L 
u  and  title  accrued,  defended,  remained  or  come  unto 
M  them,  be  uvitt  de  baron,  or  within  age,  in  prifon, 
w  or  out  of  this  land,  or  not  of  whole  mind,  then  it 

«  is 


190  Title  XX  XV.    Fine.    C6.  xi.  §  29. 

€C  is  ordained,  &fr.  that  their  a£Hon,  right,  and  title, 
"  be  referved  and  faved  to  them  and  their  heirs,  until 
"  the  time  they  come  and  be  at-their  full  age  of  twenty- 
"  one  years,  out  of  prifon,  within  this  land,  uncovert, 
"  and  of  whole  mind  ;  fo  that  they  or  their  heirs  take 
their  faid  a&ions,  or  their  lawful  entry,  according  to 
their  right  and  title,  within  five  years  next  after  that 
they  come  and  be  at  their  full  age,  out  of  prifon, 
4C  within  this  land,  uncovert,  and  of  whole  mind  ;  and 
the  fame  a&ions  purfue,  or  other  lawful  entry  take, 
V  according  to  law. 
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"  And  alfo  it  is  ordained,  ttfe.  that  all  fuch  perfons 
u  as  be  covert  de  baron,  not  party  to  the  fine,  and 
u  every  perfon  being  within  the  age  of  twenty-one 
"  years,  in  prifon,  or  out  of  this  land,  or  not  of  whole 
"  mind,  at  the  times  of  the  faid  fines  levied  and  en- 
groffed,  and  by  this  faid  a£k  afore  except,  having 
any  right  or  title,  or  caufe  of  a&ion  to  any  of  the 
"  faid  lands  and  other  hereditaments,  that  they  or  their 
"  heirs,  inheritable  to  the  fame,  take  their  faid  a&ions, 
c*  or  lawful  entry,  according  to  their  right  and  title, 
within  five  years  next  after  that  they  come  and  be 
of  age  of  twenty-one  years,  out  of  prifon,  uncovert, 
"  within  this  land,  and  of  whole  mind,  and  the  fame 
"  adions  fiie*  or  their  lawful  entry  take,  and  purfue 
"  according  to  the  law  ;  and  if  they  do  not  take  their 
"  actions  and  entry  as  is  aforefaid,  that  they,  and  every 
u  of  them,  and  their  heirs,  and  th6  heirs  of  every  of 
"  them,  be  concluded  by  the  faid  fines  for  ever,  in 
"  like  form  as  they  be  that  be  parties  or  privies  to  the 
«  faid  fines." 

S  30.  1a 


CC 
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§  30,  In  confequence  of  thefe  two  claufes,  all  thofe 
who  labour  under  any  of  the  difabilitics  therein  fpeci- 
fied,  either  at  the  time  when  a  fine  is  levied,  or  when 
a  right  to  lands  whereof  a  fine  has  been  levied  firft 
accrues  to  them,  are  allowed  five  years  from  the  re- 
moval of  their  difabilities  to  make  their  claim. 

§  31.  If  an  infant  be  in  his  mother's  womb  when  a  Plowd.  366. 
fine  is  levied,  he  will  be  allowed  five  years  from  the 
time  he  attains  his  full  age  to  make  his  claim :  for  al- 
though he  is  not  comprehended  witin  the  letter  of  the 
a&,  which  only  mentions  infants  under  the  age  of 
twenty-one  years,  and  therefore  does  not  extend  to 
thofe  who  are  unborn,  yet  they  are  within  the  inten- 
tion of  the  aft,  and  will  be  aided  by  the  exception, 

* 

§  32.  If  a  perfon  labours  under  feveral  difabilities,  Plowd.  375. 

,     r  .  .c  .  ,  1  Leon,  a  15. 

at  the  fame  time,  as  it  a  woman  is  covert,  under  age, 
of  infane  mind,  and  in  prifon  at  the  time  when  a  fine 
is  levied,  or  when  a  right  to  lands  whereof  a  fine  has 
been  levied  accrues  to  her,  and  one  or  more  of  thofe  2  Atk.  614, 
disabilities  are  removed,  ftill  the  five  years  given  by 
the  ftatute  will  not  commence  until  after  all  her  difabi- 
lities are  entirely  removed. 

# 
« 

§  33.  It  is  ftated  by  Plowden,  in  his  report  of  the  Plowd*  366. 
cafe  of  Stowell  v.  Zouch>  that  it  was  affirmed  by  many 
of  the  juftices,  and  denied  by  none  of  them  that  he 
heard,  that  although  the  perfons  comprifed  in  the  ex- 
ception were  not  under  fuch  defe&s  or  impediments 
at  the  time  of  the  fine  levied,  but  became  fo  againft 
their  will,  after  the  fine  levied,  and  before  the  laft 

8  proclamation, 
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proclamation,  and  were  in  fuch  degree  at  the.  time  of 
the  laft  proclamation,  they  fliall  not  be  bound  to  ive 
yean  next  after  the  4aft  proclamation,  but  they  (halt 
have  five  yean  next  after  their  impediments  or  imper- 
fections removed* 

Fbwd.  366*        S  34*  &  1"ras  *K°  b*d  m  ^e  ^amc  **&  by  Brawn 

and  Saunders,  that  if  a  ftranger  to  a  fine  who  is  of 
found  mind,  becomes  nen  fan*  memory  or  is  impri*  . 
foned  the  third  year  after  the  proclamations  made,  and 
fi>  continues  until  the  five  years  are  expired,  and  after* 
wards  he  becomes  of  found  mind,  or  is  out  of  prifon, 
he  (hall  not  be  concluded  by  the  fine }  for  laches  iii 
profecuting  his  right  cannot  be  imputed  to  him  who 
wants  liberty  op  memory,  and  therefore  fuch  period 
is  not  comprehended  in  the  intent  of  the  ftatute.  But 
in  this  cafe  if  a  ftranger  to  the  fine  in  the  third  year 
had  gone  beyond  fea,  or  had  taken  htlfband  and  fo 
had  continued,  until  the  five  years  "were  pafled,  there 
he  (hould  be  bound ;  for  the  going  beyond  fea,  or 
taking  hulband,  are  voluntary  ads,  but  infanity  of 
mind,  or  imprifonraent,  are  againft  the  will  of  die 
party. 

§  35.  The  do&rine  laid  down  in  the  laft  fe&ion 
Vkfe  Doe  ex  has  been  exploded  by  two  modern  cafes,  in  which  it 
t.*jone§  r°UrC  ^as  been  laid  down  as  a  rule,  that  when  once  the  five 
4  Term  Rep,  years  allowed  to  perfons  labouring  under  difabilities, 

to  avoid  a  fine  begin,  the  time  continues  to  run,  not* 

withstanding  any  fubfequent  difability. 

S  3«»  H 
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5  36-  It  is  laid  by  fome  of  the  judges  in.  the  cafe  of  Howd.  375. 
Stmxxll  v.  Zaucby  that  if  a  pcrfon  whofe  defects  or  im- 
pediments  are  once  removed,  fails  within  a  month 
after  into  die  fame  defect*  or  impediments  again,  and 
continues  fo  all  the  five  years,  or  at  the  end  of  the 
firft  month  of  the  five  years  dies,  his  heir  vrthin  age, 
the  five  years  before  commenced  fhall  proceed,  and 
non-claim  within  the  fame  five  years  fhall  bind  the 
party  and  his  heirs,  as  well  as  if  he  had  been  void 
of  all  defects  or  impediments  during  the  whole  five 


§  37.  Although  the  ftatute  4  Hsn.  7.  allows  infants    p|ovnj  .g* 
five  years  after  they  have  attained   their  full   a<*e,  to    1  Leon.  215. 
make  their  claim,  yet  an"  infant  may,  if  he  pieafes, 
make  his  claim  before  he  attains  that  age. 

§38.  The  privileges  of  infancy,  coverture,  EsV.  are 
only  given  to  thofe  to  whom  a  right  firft  accrues,  and 
in  whom  it  firft  attaches  ;  for  if  a  perfon  to  whom  a 
right  firft  accrues,  dies  before  the  expiration  of  the 
firft  five  years,  which  are  allowed  him  to  make  his 
claim,  and  fuch  right  defcends  upon  his  fon  or  heir  at 
law  who  is  then  under  age,  or  labours  under  any  of 
the  other  disabilities  mentioned  in  this  act,  ftill  fuch 
fbn  or  heir  muft  make  his  claim  before  the  five  years 
are  expired,  which  commenced  in  the  life-time  of  his 
anceftor,  otherwife  he  will  be  for  ever  barred,  becaufe 
the  right  did  not  firft  accrue  to  him,  but  to  a  perfon 
who  was  not  under  any  difability. 

Vol.  V.  O  5  39.  John 


/ 


6.  Cafe  74. 
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Stowell  v.  §  39-  J°^n  Stowell  being  feifed  in  fee,  was  diffeifed 

^ouc^»  by  John  Zouch,  who  levied  a  fine  with  proclamations, 

jenk.  Cent.      Three  years  after  the  fine  was  levied,  John  Stowell 

died,  without  having  made  any  entry  or  claim  to  avoid 
the  fine,  leaving  his  grandfon  and  heir  at  law,  Thomas 
Stowell,  the  demandant;  an  infant  of  the  age  of  fix 
years,  who  made  no  claim  during  his  minority,  but 
entered  on  the  lands  within  one  year  after  he  had  at- 
tained his  full  age.  It  was  determined  by  a  great  ma- 
jority of  all  the  judges  in  the  Exchequer  Chamber, 
after  many  folemn  arguments,  1 ,  That  Thomas  Stowell 
being  a  ftranger  to  the  fine,  was  clearly  barred  by  the 
body  of  the  aft,  unlefs  he  would  take  advantage  of  the 
exception  in  favour •  of  infants,  &c.  and  that  he  was 
not  within  the  exception,  becaufe  it  only  extends  to 
fuch  infants,  l&c.  to  whom  a  right  accrues  at  the 
time  when  a  fine  is  levied :  whereas  in  the  prefent 
cafe,  no  right  accrued  to  Thomas  Stowell  at  the  time 
when  the  fine  was  levied,  his  grandfather  being  then 
living.  2,  That  Thomas  Stowell  was  originally  within 
the  firft  faving  of  the  ftatute,  as  heir  to  his  grand- 
father,  to  whom  the  right  firft  accrued,  being  included 
in  the  words  "  faving  to  every  perfon  and  perfons, 
"  and  to  their  heirs ;"  but  not  having  purfued  his  re- 
medy within  the  time  prefcribed,  he  could  not  now 
take  any  advantage  of  the  firft  faving :  and,  with  re- 
fpeft  to  his  infancy  at  the  time  of  his  grandfather's, 
death,  it  could  be  of  no  fervice  to  him,  Becaufe  the 
ftatute  only  gives  the  privilege  of  infancy  to  thofe  to 
whom  a  right  firft  accrues  :  but  where  a  right  firft  ac- 
crues to  a  ftranger  who  is  of  full  age,  and  the  five 

years 
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years  begin  to  run,  if  fuch  ftranger  dies  before  the 
expiration  of  the  five  years,  leaving  his  heir  under 
age,  the  heir  can  hare  no  privilege  of  infancy,  but 
muft  make  his  claim  before  the  expiration  of  the  five 
years,  which  began  to  run  in  the  time  of  his  anceftor. 
3,  That  Thomas  Stowell  was  not  within  the  fecond 
faving,  which  preferves  to  all  other  perfons  fuch  right, 
title,  &c.  as  (hall  firft  grow,  remain  or  defcend  to 
them  after  the  faid  fine  ingroffed,  for  feveral  reafons  ; 
1  ft,  Becaufe,  in  confequence  of  the  words  other  per- 
fons, this  faving  only  extends  to  thofe  who  are  not 
comprifed  In  the  firft,  and  it  was  not  the  intention  of 
the  a£t  to  aid  thofe  perfons  in  the  fecond  faving  who 
are  comprehended  in  the  firft.     2d,  The  words,  firft 
grow,  remain,  or  defcend,  oaly  extend  to  the  perfon 
in  whom  the  right  firft  attaches  after  a  fine  is  levied ; 
whereas  no  new  right  accrued  to  Thomas  Stowell  after 
the  fine  was  levied,  his  only  title  being  as  heir  to  his 
grandfather,  in  whom  the  right  attached  when  the 
fine  was  levied. 

§  40.  If  a  perfon  to  whom  a  right  accrued  to  lands   Cafe  of  Per- 
whereof  a  fine  had  been  levied,  laboured  under  any  of  fonJ  AYl*f 

'  undlcr  their 

the  difabilities  fpecified  and  excepted  in  the  ftatute  Difebihtiei. 
4  Hen.  7.  and  died  before  his  difabilities  were  re-  . 
moved,  it  was  formerly  a  doubtful  point,  whether  the 
heir  of  fuch  a  perfon  was  obliged  to  make  his  claim 
within  five  ye?Lrs  after  the  death  of  his  anceftor,  or 
was  allowed  an  indefinite  period  of  time  for  that 
purpofe. 

O  2  This 
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2  Inft.  519.         This  doubt  arofe  from  a  difference  of  opinion  be* 
Cro.Ehz.219.   tween  Lord  Coke  and  Anderfon ;  Lord  Coke,  in  his 

1  Leon.  211.  J 

6a*.  128.         report  of  the  cafe  of  Sunie  v.  Howes,  dates  that  Thomas 

Cotton  being  tenant  in  tail  of  a  moiety  of  certain 
lands,  and  tenant  for  life  of  the  other  moiety,  with 
remainder  to  William  Cotton,  his  eldeft  fon  in  tail,  Wil- 
liam Cotton  went  to  Antwerp.  Thomas  Cotton  levied  a 
fine  \vith  proclamations  of  all  the  lands,  and  William 
Cotton  died  foon  after  at  Antwerp,  without  having 
ever  returned  to  England,  leaving  a  fon  under  age, 
who  entered  on  the  lands.  It  was  adjudged,  that  as 
to  the  moiety  whereof  Thomas  Cotton  was  tenant  in 
tail,  William,  the  fon  of  William,  was  barred  by  the 
ftatute  4  Hen*  7.  But  as  to  the  other  moiety,  whereof 
Thomas  Cotton  was  only  tenant  for  life,  the  entry  of 
William  the  grandfon  was  lawful,  and  avoided  the 
fine ;  for  although  William  the  fon  could  not  take 
advantage  of  the  claufe  which  faves  the  right  of  thofi? 
who  are  beyond  fea,  provided  they  make  their  claim 
within  five  years  after  their  return,  becaufe  William 
the  father  never  did  return,  yet  as  perfons  who  are 
,  oat  of  the  realm  at  the  time  when   a  fine  is  levied, 

having  a  prefent  right,  are  excepted  out  of  the  body 
of  the  aft,  which  makes  the  bar,  therefore,  where  a 
perfon  was  beyond  fea  at  the  time  when  a  fine  was 
levied,  and  never  returned,  he  was  within  the  exception 
made  in  the  body  of  the  aft,  and  his  heirs  might 
make  their  claim  at  any  diftance  of  time.  That  it 
was  the  fame  where  an  infent,  not  being  a  party  to  a 
fine,  and  having  a  prefent  right,  died  during  his  in- 
fancy, his  heirs  might  make  their  claim  at  any  dif- 
%      tance  of  time*    That;  the  fame  doftrinc  took  place 

with 
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with  refped  to  a  man  ;w*  compos,  who  died  in  that 
fituation,  or  a  man  in  prifon  who  died  before  he  had 
recovered  his  liberty,  or  a  married  woman  who  died 
in  the  lifetime  of  her  hufband ;  for  all  thefe  were 
within  the  reafon  adjudged,  of  a  perfon  who  was  out 
of  the  realm,  and  never  returned. 

It  is  alfo  laid  down  by  Lord  Coke9  in  Bever/e/s  4  Rep.  125  J. 
cafe,  "  That  if  a  man  fevies  a  fine  with  proclama- 
c*  tions,  and  at  the  time  of  the  fine  levied,  he  who 
€C  has  a  right  is  non  compos,  and  afterwards  he  recovers 
"  his  memory,  in  this  cafe  he  ought  to  purfue  his 
"  action,  or  make  his  entry,  within  five  years  after  he 
€Q  becomes  of  found  memory  j  and  in  fuch  cafe,  in 
"  pleading,  he  (hall  (hew,  that,  at  the  time  of  the 
*€  fine  levied,  he  was  non  compos  mentis,  and  all  the 
"  fpecial  matter :  but  if  he  who  has  fnch  right  is 
€C  an  idiot,  or  non  compos  mentis,  and  never  recovers 
"  his  memory,  the  heir  may  have  his  a&ion,  or  make 
c 6  hi$  entry  when  he  will ;  for  he  is  excepted  out  of 
*c  the  body  of  the  aft,  and  is  not  bound  to  make  any 
"  entry,  or  bring  his  aftion  within  any  time,  but  the 
"  party  himfelf,  if  he  recovers  his  memory.  The 
f€  fame  law,  if  he  who  is  beyond  fea  at  the  time  of 
4C  the  fine  levied,  and  dies,  there  his  heir  may  enter, 
**  or  bring  his  action  when  he  will;'* 

In  Leonard's  report  of  Cotton9 s  cafe,  it  was  held,  that  Cotton's 
as  tQ  the  moiety  whereof  Sir  Thomas  Cotton  was  tenant   Cafe,  1  Leon. 
for  life,  the  fine  was  no  bar,  but  that  William  the  grand- 
fon  might  enter  at  any  time  witfiin  five  years  after  he 
attained  his  full  age,  for  William  his  father  was  not 

O  3  bound 
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bound  by  the  ftatute  4  Hen.  7.  becaufe  he  was  beyond 
fea  at  the  time  when  the  fine  was  levied,  and  never  re- 
turned ;  but  that,  by  the  equity  of  the  ftatute,  his  iffue 
fhould  be  allowed  five  years  to  make  his  claim,  from 
1  Lton.  215.     the  time  he  attained  his  full  age.     And   Anderfon, 

Chief  Juftice,  is  reported  to  have  faid,  that  although 
William  the  father  died  beyond  fea,  yet,  if  his  fon  did 
not  make  his  claim  within  five  years  after  the  death  of 
his  father,  being  of  full  age,  and  without  impediment, 
he  fhould  be  for  ever  barred. 

§  41.  The  doSrine  laid  down  by  Anderfon  has  been 
confirmed  by  the  following  determination  : 

Dillon  v.  William  Nanton  died  feifed  in  fce-fimple  of  the  lands 

z'HeruBlack.    *n  queft*on  *n  l75$i  leaving  Mary  Dillon,  mother  of 
Kcp.  584.        ^  plaintiff,  his  heir-at-law ;  upon  the  death  of  William 

Nanton,  one  Leman  entered  into  the  faid  lands,  and 
became  tortioufly  feifed  thereof,  and,  being  fo  feifed, 
in  Hilary  term  1765,  levied  a  fine  fur  cognizance  de 
droit  come  ceo,  &c.  of  the  faid  lands,  whereupon  pro- 
clamations were  duly  had  :  the  faid  Mary  Dillon  being 
under  coverture  at  the  time  of  levying  fuch  fine.  On 
the  20th  February  1765,  the  faid  Mary  Dillon  died 
under  coverture,  leaving  the  plaintiff*  then  of  the  age 
of  2  t  years,  of  found  mind,  out  of  prifon,  and  within 
this  realm,  her  fon  and  heir.  No  entry  or  claim  was 
made  on  or  to  the  faid  lands  by  or  on  behalf  of  the 
faid  Mary  Dillon  in  her  life-time,  nor  at  any  time  after 
by  her  hufband,  nor  by  the  plaintiff,  until  the  year 
1787,  when  the  plaintiff  made  an  entry  to  avoid  the 
faid  fine.    And  the  queftion  was,  whether,   on  the 

.above 
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above  cafe,  the  plaintiff  was  barred  by  the  faid  fine 


<6 


from  recovering  the  faid  lands  ? 


This  cafe  having  been  fent  by  the  Court  of  Chancery  to 
the  Court  of  Common  Pleas,  for  the  opinion  of  that  court, 
and,  having  been  twice  argued  there,  Lord  Chief  Juftice 
Eyre  declared  fhortly  the  opinion  of  the  court,  4€  that  the 
exception  in  the  firft  branch  of  the  ftatute  4  Hen.  7., 
and  the  provifo  at  the  end  of  it,  were  to  be  taken  to- 
gether ;  that,  being  fo  taken,  they  diJ  net  amount  fo 
c4  much  to  an  exception  as  a  faving,  the  true  meaning 
"  of  which  was,  that  the  rights  of  thofe  perfons  who 
€C  were  under  difabilities,  and  of  their  heirs,  were  faved 
"  as  long  as  the  difabilities  continued,  and  five  years 
*€  after,  but  no  longer ;  therefore,  that  the  heir,  not 
being  himfelf  difabled,  was  barred,  unlefs  he  pur- 
fued  his  right  within  the  five  years  after  it  accrued 
by  the  death  of  his  anceftor,  dying  under  a  difability ; 
and,  confequently,  that  the  plaintiff,  in  this  cafe, 
was  prevented  by  the  fine  from  recovering  the  lands 


C€ 

**  in  queftion."     And  to  this  effeft  was  the  certificate 
fent  to  the  Court  of  Chancery. 


O  4  TITLE 


L^ 
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TITLE  XXIV, 


FINE, 


CHAP-  XII. 


Offome  other  Effefls  of  a  Fine. 


§  I.  A  Fine fometintes  operates  as 
a  Releafe. 
4*  Sometime,  as  a  Confirmation. 
6,  A  Fine  lets  in  the  Rrverfion. 
and  makes  it  liable  to  pi  tor. 
Incumbrances. 


j  8.  Operates  as  an     tobbtl. 
10.  Sometimes  creates  a  Forfeiture v 

19.  Operates  as  a  Repeats  n  of* 

De*ife. 

20.  A  Fine  fur  dene    Grant  and 

Render  ,  gixes  a  new  Eftate. 


Scftion  I. 

A  Fine  Tome-    HP  HE  operation  of  a  fine  frequently  depends  on  the 

particular  fituation  of  the  cognizor  or  cognizee, 
refpetting  the  property  of  which  it  is  levied.  Thus, 
if  one  joint- tenant  levies  a  fine  tp  his  companion,  it  will 
operate  by  way  of  releafe. 


times  ope ratet 
at  a  Rclcafe. 


Euftace  t. 
Scawrn, 
Cro.  Jac. 
696. 


§  2,  John  Stile  and  Sufan  a  feme  fole,  were  joint- 
tenants  for  life.  Stefan  married,  and  (he  ^nd  her  hut- 
band  granted  by  fine  to  John  Stile  tenementa  pradifla  et 
totum  et  quicquid  habent  pro  termino  vita  pradifla 
Sufan,  tsfc.  The  queftion  was,  whether  the  fine  fhould 
enure  by  way  of  gftit,  or  releafe  ;  and  it  was  refolved 
that  it  fhould  enure  by  way  of  releafe, 


lInft.20O& 
ml. 


%  3.  If  one  coparcener  in  tail  levies  a  fine  to  an* 
ptheryifr  cognizance  de  droits  &c.  it.  does  not  enure  by 

way 
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way  of  releafe,  but  by  way  of  grant ;  and  it  will  b$  * 
difcontinuance  and  alteration  of  eftate,  without  execu- 
tion,  becaufe  one  coparcener  may  enfeoff  another,  and 
a  fine  is  a  feoffment  of  record. 


5  4.  A  fine  may  alfo  operate  as  a  confirmation  of  a  Sometimes  m 

former  eft  ate,  which  was  before  defeafiblc.     Thus,  if  t;t>  °n  xm  m 

a  tenant  in  tail  bargains  and  fells  his  eftate-tail  in  fee,  2  RoU*  Afc, 

4.73. 

and  then  levies  a  fine  to  the  bargainee,  the  fine  will  S.ymour't 

operate  as  a  confirmation  of  the  eftate  which  paffed  by  c£  *' ,n  ^ 

the  bargain  and  fa!e.     So,  if  a  tenant  in  tail  makes  a  1  Ab.  Eq 

leafe  not  warranted  by  the  ftatute,  confeffes  a  judgment,  2$7m 
makes  a  mortgage,  or  incumbers  bis  eftate  in  any  other 
manner,  and  afterwards  levies  a  fine,  it  will  operate  as 
a  confirmation  of  all  his  prior  charges  and  incunv 
brances* 

§  c.  In  the  fame  manner,  where  a  tenant  for  life  HolhciA  ▼, 

and  the  remainder-man  in  tail  join  in  granting  a  rent-  Winch.  ios, 
charge  in  fee  out  of  the  land,  and  afterwards  join  in 
levying  a  fine  to  another  perfon,  the  rent  which  was 
before  determinable  will  be  confirmed  by  the  fine. 

§  6.  The  operation  of  a  fine  levied  by  a  tenant  in  A  Fine  lett  in 

tail  who  has  the  immediate  reverfion  in  fee  in  himfelf,  *n^  m^CCs  it" 

is  to  merge  the  eftate-tail,  and  bring  the  reverfion  in  fee  l«aM*  to  prior 

into  immediate  poffeflion,  by  which  means,  it  will  be-  «ci. 

come  liable  to  the  incumbrances  of  all  thofe  who  are  eiSmwe^ 

feifed  of  it.     So  that  if  a  tejiant  in  tail,  with  the  im-  Tit.  17.  f.34. 

mediate  reverfion  in  fee  in  himfelf,  makes  a  leafe,  ac-  Biddulph, 

knowledges  a  judgment,  or  incumbers  his  eftate  in  any  ldtm  *•  3$- 

a  other 


1t 
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other  manner,  and  his  heir  levies  a  fine,  it  will  operate 
as  a  confirmation  of  the  leafe  or  judgment. 

§  7.  In  the  fame  manner,  where  a  perfon  is  tenant 
for  life,  remainder  to  his  firft  and  other  fons  in  tail, 
with  the  'reverfion  in  fee  in  himfelf,  and  becomes  in- 
debted by  bond,  or  incumbers  the  eftate  \r\  any  other 
_     ft  manner ;  if,  after  the  death  of  fuch  a  tenant  for  life, 

Clark,Tit.i7.  his  fon  levies  a  fine,  it  will  let  in  the  reverfion  in  fee, 
'J  and  make  it  liable  to  his  father's  incumbrances* 

Operates  as  §  8.  A'  fine  being  a  judgment  obtained  by  confent 

Th&.°3S2  *-    k*  a  fi^W°U8  fohf  an(l  ^corded  in  a  court  of  juftice, 

all  thofe  who  are  parties  to  it,  and  their  heirs,  are  for 
ever  concluded  Irom  averring  or  proving  any  thing 
againft  it,  and  therefore  it  operates  towards  them  as  an 

Step.  T.  14,    eftoppel  upon  record.    Thus,  although  a  fine  levied 

by  perfons  who  have  not  an  eftate  of  freehold  in  the 
lands,  is  void  as  to  all  ftrangers ;  yet  it  will  operate  as 
an  eftoppel  againft  all  the  parties  to  it.  So,  if  two 
perfons  are  feifed  in  fee,  and  a  ftranger  levies  a  fine 
to  them,  and  to  the  heirs  of  one  of  them,  the  other 
will  be  thereby  eftopped  from  claiming  any  thing  more 
than  an  eftate  for  life  in  the  lands. 


Weak  y.  §  9*  A  contingent  remainder  may,  •  before  it  vefts, 

TitTid.ch.8.  **  barred  ty  a  *"**>  which  will  operate  as  an  eftoppel, 
{'.??'    « ,      fo  as  to  bind  the  intereft  that  may  afterwards  accrue  by 

Vick  v.  Ed-  ,  *  J 

wards,Id.f.9.  the  contingency. 

8  §io.  Where 
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§10.  Where  a  perfon  who  is  only  tenant  for  fife,   Sometimes 
levies  a  fine  fur  cognizance  de  droit  come  ceoy  6?r.  it  will   fcitore- 
operate  as  a  forfeiture  of  his  eftate,  becaufe  it  is  an    '  ?!;*•; *S*  *• 
attempt  to  create  a  greater  eftate  than  he  can  lawfully    free,  in  Ch. 
convey,  and  a  renunciation  of  the  feudal  connexion  *91, 
between  the  tenant  and  his  lord.     So,  if  a  tenant  fof-   9  Rep.  106  *. 
life  accepts  a  fine  fur  cognizance  de  droit  come  ceoy  &fr. 
it  is  alfo  a  forfeiture  of  his  eftate  for  life,  for  it  is  a 
denial  of  the  tenure  upon  two  accounts  ;  ift,  In  ad- 
mitting the  reverfion  to  have  been  in  a  ftranger  to 
convey ;  and,  2d,  In  accepting  of  it  himfelf,  to  the 
prejudice  of  the  perfon  in  reverfion. 

§  11.  If  a  tenant  for  life  of  a  rent  or  advowfon  le-  'I0*1*  *5**« 
vies  a  fine,  it  will  have  the  fame  effect,  for  although 
the  fine  being  levied  of  a  rent  pafles  no  more  than  it  1  Roll*  Ab. 
lawfully  may,  yet  being  a  public  and  folemn  renun- 
ciation of  the  eftate  for  life  in  a  court  of  record,  it  is 
within  the  reafon  of  the  law,  and  amounts  to  a  for- 
feiture. 

$  12.  If  A.  be  tenant  for  life,  with  remainder  to  B.   *  !**• aoa* 
for  life,  and  A.  levies  a  fine  to  2?.,  this  is  a  forfeiture   AbelL  * 
of  both  their  eftates ;  for,  by  their  own  ad  on  record,   °*  Ketd-  3* 
they  have  denied  the  reverfion  to  be  in  the  lord,  the 
one  by  giving,  and  the  other  by  receiving  it. 

$  1 3.  A.  was  tenant  for  life,  remainder  for  life  to   Barrett  *• 

A,  remainder  in  tail  to  C,  remainder  in  fee  to  B.9  and    1  RolLAb* 

B.  levied  a  fine  fur  cognizance  de  droit  come  ceoy  &fc.  to     55* 
a  ftranger.     It  was  adjudged  to  be  a  forfeiture  of  hit 

remainder 
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,      -  remainder  for  life,  fo  that,  ^fter  A.'s  death,  C.  might 

enter,  becaufe  the  fine  conveyed  a  fee-fimple  in  poflef- 
fion  by  eftoppel,  againfl  which  he  could  not  aver  that 
he  only  paffed  an  eftate  for  life  in  pra/enti^  with  a  fee- 
fimple  expectant  on  the  death  of  C*  wichout  iffue  ;  'be- 
caufe the  fine  fuppofes  a  prior  gift  in  fee-fimple,  which 
he  could  not  lawfully  make  while  the  eftate  for  life  of 
jl.  and  the  intermediate  remainder  gf  C,  in  tail  were 
fubfifting, 

§  14.  But  where  the  perfon  who  has  the  next  eftate 
of  inheritance  Joins  with  the  tenant  for  life  in  levying 
*  fine  fur  cognizance  de  droit  come  ceo,  &c*  it  does  not 
then  operate  as  a  forfeiture. 

*  BiyJor's  §  1 5*  </?•  being  tenant  for  life,  with  remainder  in  tail 

Ca  e,  1    epf    ^  jj ^  ^^  ^^  jqJ^j  ^  ieVying  a  fine  fur  cognizance 

I  Vent.  160.    &  jf0jf  come  ce0y  &c%  to  a  ftranger  in  fee.     It  was  re* 

folved,  that  this  was  neither  a  difcontinuance  nor  a 
forfeiture,  but  that  each  of  the  parties  to  the  fine  gave 
that  which  he  might  lawfully  difpofe  of,  and  that  the 
law  would  coLflrue  it  to  be,  .firft,  the  grant  of  the  per- 
fon in  remainder,  and  afterwards  the  grant  of  the  te* 
nant  for  life. 

Fiprottv.  §  l^m  -A  f&efur  conccjfit  levied  by  a  tenant  for  life, 

1, Mod.Too.     ^ocs  not  °Pe^ate  as  a  forfeiture  of  his  eftate,  becaufe  it 

pnly  ti  ansfers  fuch  an  intereft  as  the  tenant  for  life  ipay 
lawfully  p afs,  without  diverting  or  difplacing  the  eftate* 
in  remainder  or  reveifion, 

S  l7*  No 


I 
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$17.  No  fine  levied  by  a  cejlxd  que  truftwiU  be  a!-   2  P.  W.  146. 
*°wed  in  Chancery  to  operate  as  a  forfeiture,  becaufc  *        **** 
u  cannot  affed  the  fubfequent  remainders ;  and,  there* 
^rei  fuch  a  fine  will,  in  equity,  operate  at  mod  as  a 

P^t  of  the  intereft  of  which  the  cejiui  que  trujl  has  4 

Power  to  difpofe.  * 

S  18.  If  a  copyholder  levies  a  fine  of  his  copyhold,    Supp.  toC^ 
If  *ill  operate  as  a  forfeiture,  and,  in  fuch  cafe,  no      °p*  * 
Acceptance  of  the  rent,  or  other  aft  done  by  the  lord, 
'ball  be  available  to  make  the  eftate  again  good. 

ft  is  laid-,  in  a  modern  cafe,  that  this  doftrine  is  too  Doc  v.  Hel- 
gfteral,  for,  unlefs  there  is  a  change  of  poffeffion,  the  R^p.3^."* 
fawilM*  void  as  againft  the  lord, 

$  *9-  A  fine  will,  in  general,  operate  as  a  revoca*  Operates  aim 
NNof  a  prior  devife  of  the  lands  hereof  the  fine  is  ofTSSfc. 
levied.       The    reafon    of  which,   will  be  ftated    in 
Title  38.        % 

S  *o.  In  a  fine  fur  done  grant  et  render ',  the  cogni-   A  Fine  fur 
zee  \%  but  an  inftrument,  who  has  a  feifin  only  for  an   rende^ffifct 
infant,  which  is  not  fufficient  to  -  entitle  his  wife  to  a  "c™  Efta,te* 
dower ;  however,  this  fine  operates  as  a  feoffment,  and 
re-enfeoffment,  and  gives  a  new  eftate.     So  that,  if  a 
perfon,  feifed  of  an  eftate  ex  parte  materna,  levies  a 
fine  fur  done  grant  et  render ,  and  takes  back  an  eftat* 
to  hirnfelf  and  his  heirs,  the  nature  of  the  defcent  is 
thereby  altered,  and  the  eftate  will  thenceforth  defcend 
to  bis  heirs  ex  tarte  paterna. 

5  21.  J.  s.       — 


1 
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Price  v.  %  21.  J.S.  being  feifed  of  lands  ex  parte  nuzterna, 

Langford,         ng  ^  y,      jfc  jevjed  ^  ^  tQ  j#  j£    ^   j  p      ^ 

1  onow.  Kep. 

92.  Salk.337.  they,  by  the  fanje  fine,  granted  and  rendered  the  fame 
Rep.  TtonpT  Imd*  to  the  ufe  of  the  faid  /.  5.  and  his  wife,  and  the 
Hoh  253.        j^gjyg  0f  jjjgjy  two  bodies,  remainder  to  the  right  heirs 

of  /.  S,  The  hufband  and  wife  died  without  ifTue,  and 
the  queftion  was,  whether  this  remainder  defcended  to 
the  heirs  of  the  part  of  the  mother,  or  of  the  part  of 
the  fathgr.  It  was  -argued,  on  the  one  fide,  that  this 
feifiijt  of  the  cognizee  was  merely  fictitious ;  for,  if  the 
cognizee  had  a  term  for  years  in  the  land,  it  would  not 
be  merged ;  that  it  was  like  the  cafe  of  a  furrender  of  a 
copyhold  into  the  hands  of  the  lord,  who  was  thereby 
only  a  mere  inftrument ;  therefore,  that  nothing  was 
altered  by  the  fine,  but  the  eflate  remained  as  before. 
On  the  other  fide,  it  was  contended,  that  the  cognizee 
could  not  render  the  eflate  unlefs  he  had  it  in  him, 
and  that  the  grant  and  render  operated  as  a  feoffment 
and  re-enfeoffment.  The  court  held,  that  the  eflate 
was  once  in  the  cognizee,  otherwife  he  could  not  give 
it  back :  that  the  grant  and  render  was  a  conveyance 
at  common  law,  and  made  the  cognizor  a  new  pur- 
chafer,  as  much  as  a  feoffment  and  re-enfeoffment ;  fo 
that  the  remainder  defcended  to  the  heirs  on  the  part 
of  the  father. 

§  22.  It  is  obfervable,  that  this  is  the  only  fort  of 

fine  which  gives  a  new  eftate ;  for,  if  a  perfon  feifed 

Tit.  29.  c.  3.   **  parte  materna  levies  a  fine  fur  cognizance  de  droit 

f*  56*  come  ceo 9  and  either  makes  no  declaration  of  the  ufes 

of  it,  or  declares  it  to  be  to  the  ufe  of  himfelf  and  his 

heirs. 
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heirs,  the  lands  will  ftill  defcend  ex  parte  matem*,  be- 
caafe  it  is  dill  the  old  ufe,  which,  confiding  in  truft  and 
confidence,  will  follow  the  nature  of  the  land,  and  will 
defcend  as  the  land  would  have  defcended,  if  no  alte- 
ration had  been  made ;  and  it  is  totally  immaterial, 
whether  the  ufe  be  exprefsly  declared  upon  a  fine,  or 
permitted  to  arifc  by  implication. 


u 
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20«  Dignities* 


Se&ion  1. 


*^T  Otwithstandino  the  great  force  and  effe&  of 
a  fine,  yet'  there  are  fome  particular  perfons, 
eftates,  and  interefts,  to  which  its  operation  does  not 
extend. 


The  KW.  S  2m  *ty  the  common  law  no  laches  can  be  imputed 

to  the  King,  and  therefore  no  delay  or  omiffion  on  his 
part  in  making  a  claim  will  bar  his  right :  from  thence 
has  arifen  the  maxim,  nullum  tempus  occurit  regi9  for 
the  law  fuppofes  his  Majefty  to  be  always  bufied  for 
the  publick  good,  and  therefore  that  he  has  not  leifure 
to  affert  his  right  within  the  time  prefcribed  for  other 
perfons.  It  follows  from  this  principle  that  the  King 
cannot  be  barred  by  a  fine,  to  which  he  is  not  a  party, 
and  five  years  non-claim  }  nor  is  his  Majefty's  prero- 
gative 
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gaiive  in  this  inftance  taken  away  by  the  ftatute  9  Geo. 
3.  c.  1 6.  by  which,  the  King  is  only  difabled  to  fue  for 
any  manors,  lands,  or  hereditaments,  where  the  right 
has  not  accrued  to  the  Crown  within  fixty  years. 

§  3.  Ecclefiaftical  corporations,  and  in  general  all  Ecclefiaftical 
ecclefiaftical  perfons,  who  are  feifed  in  right  of  their  porauous. 
churches  only,  and  have  not  an  abfolute  eftate  in  their 
pofieffions,  being  reftrained  from  alienation  by  feveral 
pofitive  ftatutes,  are  not  only  prohibited  from  levying 
fines,  but  cannot  even  bar  their  fucceflbrs  by  their 
non-claim*. 

§  4.  Thus  in  the  cafe  of  Magdalene.  College,  one    '  1  Rq>.  78  h. 
of  the  points  was,   whether  the  mafter  and  fellows    ,-/' 
were  bound  by  a  fine  and  five  years  non-claim ;  and    ^ a]  „   mp' 
it  was  refolved  that  the  right  of  the  college  was  not 
barred  by  the  fine  and  non-claim,  for  the  words  of  the 
ftatute  1 3  Eliz.  c.  1  o.  which  prohibits  all  ecclefiaftical 
corporations  from  alienation  were,  "  that  all  leafes, 
"  gifts,  grants,  feoffments,  conveyances,  or  eftates  to 
"  be  made,  had,  or  fuffered  by  any  matters  and  fel- 
€C  lows  of  any  college,  &>V."     So  that  when  a  fine 
was  levied  and  no  claim  was  made  for  five  years, 
there  was  a  conveyance  permitted  and  fuffered  by  the 
mafter  and  fellows  of  the  college j  and  it  would  have 


In.  427. 


'  *  This  agrees  with  the  principles  of  the  old  law,  as  laid  down 
by  MraRtm.  Mud  item  ut  vtdetur  obfervari  deberct  de  jute  ct  fcttfo 
ecdefity  Ji  reSor  clamemn  non  appofucrity  quod  eceltfi*  non  prejudicatur9 
cww  fungatur  vice  minoris,  non  magls  quam  mlnorifi  cufios  ilameum  non 
afpofuerit.    Lib.  5.  c.  29,  f.  3. 

Vol.  V,  P  been 
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been  of  no  effeQ:  to  have  prohibited  the  mailer  and 
Howlet  v.        fellows  themfelves  from  making  conveyances  of  their 

Carpenter,  #  . 

3,  Kcb.  775.     lands,  if  they  were  allowed  to  have  a  power  by  their 

permiffion  and  non-claim,  to  bar  their  fucccflbrs.  A 
bifhop,  dean,  or  vicar,  may,  however,  be  himfelf 
barred  by  his  own  non-claim,  as  has  been  ftated  in  a 

Ch.  11.  former  chapter. 

Eftatcs  not  §  ^,  it  is   laid  down   by  Lord   Coke  as  a  certain 

principle,  that  no  fine  will  bar  any  eftate  in  pofleflion, 

9  Rep.  106  a.    rcverflon  or  remainder,  which  is  not  devefted  and  put 
T.Raym.149.  .„.'.; 

to  a  right.     This  pofition  is  however  too  general,  if 

the  words  "  devefted  and  pot  to  a  right"  are  under- 
ftood  in  that  drift  technical  fenfe  which  the  law  an- 
nexes to  them.  The  word  "  deveft"  fignifies  nothing 
more  than  a  mere  deprivation  of  the  pofleflion*  j  but 
the  words,  "  put  to  a  right,"  have  a  much  more  ex- 
tenfive  fignificaion,  for  they  mean,  a  deprivation  not 
only  of  the  pofleflion,  but  alfo  of  the  right  of  pof- 
VideTIt.29.  feffion;  fo  that  where  an  eftate  is  turned  to  a  right, 
•**•  *•  the  owner  has  only  the  jus  froptietatis^  or  mere  right 

of  property.  If  therefore  Lord  Coief$  pofition  be 
taken  ftrictly,  it  will  appear  to  be  unfupported  by  any 
authority ;  for  although  it  be  neceflary  that  an  eftate 
be  devefted  before  it  be  barred  by  a  fine,  yet  it  is  by 
no  means  neceflary  that  an  eftate  ihould  be  put  to  a 
right. 


*  Devejl,  deveflirc,  is  contrary  to  invert,  for  as  wvf/iire  CigniRc* 
pojfejftonem  tradere,  fo  devejlire  means  pojjeffionem  atiferre.  Cowcll't 
Difl..  1  lib.  Feud.  til.  7. 

$6.  That 
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$  6.  Thus  in  the  cafe  of  Stowell  r.Zoucb,  when  Antecku* 
Stvwell  was  diffeifed  by  Zoucb,  his  eftate  was  merely  "  *9* 
devefted,  that  is,  he  had  only  loft  the  actual  poffeffion, 
but  it  was  not  turned  to  a  right,'  for  he  flill  continued 
to  have  in  him  both  the  right  of  poffeffion  and  the 
right  of  property,  and  yet  all  the  judges  agreed  that 
he  was  barred  by  the  fine. 

This  cafe,  and  many  others  which  will  be  mentioned 
in  the  prefent  chapter,  clearly  prove  the  general  rule 
to  be — That  no  eftate  or  intereft  can  be  barred  by  a 
fine  unlefs  it  is  devefted  out  of  the  real  owner,  either 
before  the  fine  is  levied,  or  by  the  operation  of  the 
fine  itfelf,  that  is,  unlefs  the  real  owner  is  turned  out 
of  pofieffion  of  fuch  eftate  or  intereft,  and  that  while 
he  continues  in  poffeffion,  a  fine  will  not  affeft  him. 

$  7.   The  cafe  in  which  this  principle  was  laid     - 
down,  and  Lord  Coke's  expreffion  in  ftating  the  refo- 
lution  of  the  Court,  ihews  that  this  was  the  idea  which 
he  annexed  to  the  words  "  put  to  a  right,* '  for,  fays 
he,  c*  he  who  has  the  eftate  or  intereft  in  him,  cannot  9  Rep.  106  0. 
44  be  put  to  his  aftion,  entry,  or  claim,  for  he  has 
"  that  which  the  aftion,  entry,  or  claim,  would  veft  in, 
<c  or  give  him  :"  and  in  another  place  he  ftates  this 
principle  in  the  following  words:  "No  fine  levied   5 Pep.  123*. 
"  with  proclamations  fhall  bind  any  but  thofe  who  are    2  Inl1,  -»17' 
c<  put  out  of  poffeffion,  and  have  but  a  right,  for  if 
"  their  eftate  or  intereft  be  not  devefted  out  of  them, 
Ci  but  remains  in  them  as  it  was  ab  initio,  they  need 
c*  not  make  an  entry  or  claim  to  that  which  never  was 
"  d$vefted,"     Thcfe  paffages  fully  prove  Lord  Coke's 
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meaning  to  have  been,  that  no  perfon  could  be  barred 
by  a.  fine,  unlefs  he  was  firft  turned  out  of  poffeffion, 
and  had  only  a  right  of  entry  or  a&ion  left  in  him  ; 
for  if  a  perfon  continued  in  pofleffion,  after  a  fine  had 
been  levied,  he  could  be  under  no  neceifity  of  mak- 
ing his  claim  or  bringing  his  a&ion j  becaufe  being 
ftill  in  pofleffion,  and  not  diftiirbed  by  the  fine,  he 
had  already  all  the  advantages  which  thofe  remedies 
could  procure  him,  and  therefore  it  would  be  unnecef- 
fary  to  purfue  them. 


A  future 
Right. 


Cb.  10.  f.  34. 
5  Rep.  124  £• 


§  8.  It  follows  from  this  principle,  that  a  future 
right  cannot  be  barred  by  a  fine  j  becaufe  a  perfon 
cannot  be.  difpoffeffed  of  it. 

§  9.  Thus,  in  Sajfin's  cafe,  it  was  agreed,  that  al- 
though a  term  for  years  might  be  barred  by  a  fine,  if 
the  leflee  were,  or  might  have  been  in  pofleffion,  yet 
that  fo  long  as  a  leflee  for  years  had  only  an  intereffe 
termini,  he  was  not  affe&ed  by  a  fine ;  becaufe  a  man 
cannot  be  difpoffeffed  of  an  intereffe  termini.  But 
when  his  terni  commenced,  and  he  acquired  a  light 
to  enter  on  the  land,  he  then  had  fuch  a  prefent  eflate 
as  might  be  devefled,  and  which  he  might  revert  by 
•his  entry ;  fo  that  his  non-claim  for  five  years  after 
the  commencement  of  his  term,  barred  him  j  becaufe 
from  that  time  he  was  out  of  poffeflion. 


Edwards  v. 
Slater, 
Hard.  410. 


§  10.  A  man  fettled  Jands  to  the  ufe  of  himfelf  for 
life,  and  if  he  fhould  fettle  a  jointure  on  his  wife,  and 
make  a  leafe  for  thirty-one  years,  to  commence  after 
his  death,  that  then  the  truftees  fhould  ftand  feifed  to 
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focli  ufes.  He  made  a  leafe  accordingly,  and  then  he 
and  his  wife  levied  a  fine.  It  was  refolved  that  the 
leafe  was  not  barred,  becaufe  being  a  future  intereft,  it 
was  not  devefted  or  difplaced  by  the  fine. 

§  it.  The  intereft  of  tenants  by  ftatute-merchant,    »  Mod. 2 17, 
ftatute-ftaple,  or  elegit,   cannot  be  barred  by  a  fine   f.  4 1 . 
until  they  have  extended  the  lands,  or  purfued  their 
rights  in  fome  other  manner ;    for  until  then,  they 
have  no  right  to  enter  on  the  lands,  and  therefore 
cannot  be  put  out  of  pofleffion. 

§  1 2.  So  where  a  man  has  a  judgment  for  debt,    1  Cha.  C*. 

268 
and  the  debtor  before  execution  aliens  by  fine,  and    IFrecm.2ii. 

five  years  pafs,  yet  the  creditor  may  ftill  fue  out  exe- 

cution. 

S  m 

§  13.  Although  the  owner  of  a  rent  may  bar  it  by   A  Rent,  right 
a  fine,  yet  a  rent  in  the  pofleffion  of  a  third  perfon  Common.™ 
cannot  be  fo  barred.     It  is  the  fame  of  a  right  of  way, 
or  common;  becaufe  thefe  being  merely  contingent  5 Rep.  124*. 
rights,  collateral  to  and  iffuing  out  of  lands,  they  can-   F,\£.rpi/I2!/ 
not  be  devefted;  for  although  a  perfon  who  has  a    Shep.T.22. 
rent,  right  of  way,  or  common,  out  of  lands,  be  not   T.  Raym. 
in  the  a£tual   enjoyment  of  them,    yet  by  non-ufer    \%eCm*l2. 
alone,  he  does  not  ceafe  to  have  a  veiled  eftate  or  in- 
tereft therein,  fo  that  he  ftill  continues  to  be  in  aftual 
pofleffion ;  fuch  things  being  mere  creatures  of  the 
law,   and  owing  their  exiftence  to  the  conftruSion 
thereof,  they  are  always  confidered  to  be  in  the  pof-   Hawk.  p:c. 
feflion  of  thofe  whom  the  law  adjudges  to  have  a  ch*  6+  f-  45« 
right  to  fuch  pofleffion. 
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It  is  faid  that  a  rent  may  be  devefted  by  a  difleifm ; 

but  diffeifins  of  incorporeal  .hereditaments  are  only  at 

the  ele&ion  and  choice  of  the  party  injured,  who,  for 

the  fake  of  more  eafily  trying  the  right,  is  pleafed  to 

to  Rep  07  a.   fuPP°fe  himfelf  difleifed ;  for  as  there  can  be  no  a&ual 

Tit;z8.ch.s.   difpoffeflion,  he  cannot  be  compulfively  diffeifed  of 

any  incorporeal  hereditament. 

§  14.  Thefe  principles  have  been  recently  confirmed 
by  the  Court  of  King's  Bench,  in  their  determination 
of  the  following  cafe  : 

Mich.  t%  G.         In  an  eje&ment  for  lands  in  Surry,  the  jury  found  a 

\ "  Sm^1^1    VCrdift  f°r  *e  Plaintiff>  fubJea  t0    tb€  OPinio**  of  *e 

Hare  v.  Board  court  on  the  following  cafe.  Lord  Bolingbroke,  being 
*  '  *  feifed  in  fee  of  the  premifes  in  queftion,  by  indenture 
of  leafe,  dated  the  id  March  1765,  demifed  the  fame 
to  William  Stevens  for  twenty-one  years,  at  the  rent  of 
;ioo/.  which  leafe,  by  mefne  affignments,  became 
veiled  in  the  defendant  Board.  Lord  Bolingbroke,  by 
a  bond  dated  24th  July  1770,  with  warrant  of  attor» 
ney  to  confefs  judgment,  in  confideration  of  3000  /. 
became  bound  to  the  leflbx  of  the  plaintiff  in  the  penal 
fum  of  6000  /,  conditioned  for  the  payment  to  her  of 
an  annuity  of  500  /.  during  his  own  life  ;  and  by  in* 
denture  of  the  fame  date,  Lord  Bolingbroke,  in  con* 
fideration  of  the  faid  3000  /♦  and  as  a  farther  fecurity 
for  the  annuity,  demifed  the  premifes  in  queftion  to 
the  leflbr  of  the  plaintiff  for  ninety-nine  years,  if  his 
Lordfliip  fhould  fo  long  live,  at  a  pepper-corn  rent, 
with  a  provifo,  that  the  leffor  of  the  plaintiff  fhould 
the  ijext  d^y  re-demife  the  premifes  to  Lord  Boling* 
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broke  for  ninety-eight  years  and  eleven  months,  if  he 
fliould  fp  long  live,  at  the  rent  of  500  /.  which  was 
accordingly  done.     Lord   Bolingbroke,  by   leafe  and 
releafe  dated  the  9th  and  10th  March  1773,  conveyed 
the  ptemifes,  for  a  fair  and  valuable  confideration,  to 
the  defendant  Jones  in  fee,  who  had  no   notice  of  the 
annuity  granted  to  the   lcflbr  of  the  plaintiff.     Jones 
being  in  poffeffion,  levied  a  fine  of  the  premifes,  with 
proclamations  in   Trinity  Term    1775,  to  the  ufe  of 
himfelf  in  fee.     The  annuity  was  in  arrear  from  the 
14th  January  1774*  and  the  eje&ment  was  brought  in 
Hilary  term  1782.  Lord  Mansfield. — We  have  looked 
into  all  the  cafes,  and  have  no  doubt.     It  appears  that 
the  leffor  of  the  plaintiff,  and  the  defendant  Jones, 
are  both  innocent ;  Jones  is  a  purchafer  for  a  valuable 
confideration,  without  any  notice  of  the  leffot  of  the 
plaintiff's  thle ;  the  leffor  of  the  plaintiff  is  not  al* 
leged  at  any  time  to  have  known  of  the  conveyance 
"  to  Jones,  and  there  was1  no  circumftance  of  notoriety 
atending  the  transfer  to  give  her  fuch  notice;  for  Ac 
vifibte*  poffeffion  continued  the  fame  after  the  fale  as 
before  it  j  the  leafe  to  William  Stevens  fubfifting,  and 
the  payment  of  rent  to  Jones,  inftead  of  Lord  Boling^ 
broke,  carried  With  it  no  notoriety  in  th6  country.     At 
the  time  of  the  conveyance,  there  was  no  arrear  of 
roterfeft  due  to  Mts.  Hare,  and  therefore  fhe  had  no 
right  to  cortie  upon  the  land  in  any  fhape.     If  fhe  was 
guilty  of  laches  afterwards,  there  coiild  be  no  mala 
fides  in  it  with  refpeft  to  Jones,  as  he  is  under  no  dif.  K 

advantage  from  it :  fo  that  it  is  a  queftion  of  mere 
law  between  two  innocent  parties,  whether  the  right 
and  intereft  of  the  leffor  of  the  plaintiff  is  barred  by 
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-the  fine  and  non-claim.  This  depends  on  one  clear 
propofition,  which  is  a  general  rule  of  law  founded  in 
good  fenfe ;  and  although  it  be  difficult  to  find  a  rule 
without  an  exception,  yet  I  know  of  none  to  this  pro- 
pofition. It  is  laid  down  in  9  Co*  Rep.  1 06  a .  "  Re- 
"  folved  per  totam  Curiam,  that  no  fine  nor  warranty 
"  fhall  bar  any  eftate  in  poffeffion,  reverfion,  or  re- 
"  mainder,  which  is  not  devefted  and  put  to  a  right." 
This  general  rule  is  illuftrated  and  applied  to  feveral 
cafes  throughout  the  books ;  and  hence  it  follows,  that 
no  collateral  interefl  can  be  barred  by  a  fine ;  as  a 
rent-charge,  a  right  of  common,  tsfc.  and  the  authority 
cited  from  Carter  24.  that  a  rent-charge  may  be  barred 
by  a  fine,  is  totally  miftaken ;  for,  in  looking  into  it, 
it  appears  to  be  thus ;  the  owner  of  a  rent-charge 
levied  a  fine  of  the  land  ;  the  queftion  was,  whether 
the  rent-charge  paffed  by  the  fine;  and  a  diflinQion 
was  taken  between  a  fine  operating  as  a  grant  or  as  a 
bar.  Here  the  fine  operated  as  a  grant,  and  not  as  a 
bar  >  the  rule  is  univerfal,  that  a  rent-charge  in  a  third 
perfon  is  not  barred  by  a  fine  and  non-claim.  Hence 
the  parties  to  a  fine,  or  one  of  them,  mud  be  in  of  a 
feifin  or  poffeffion  adverfe  to  that  interefl  which  is  to 
be  barred ;  for,  if  it  be  confident  with  it,  the  fine 
does  not  deveft  it,  and  therefore  is  no  bar.  Now,  at 
the  time  of  the  conveyance  to  Jones  in  1773,  Lord 
Bolingbroke  had  no  adverfe  poffeffion  j  he  had  paid  all 
arrears,  and  as  the  leffor  of  the  plaintiff  had  no  right 
to  come  on  the  land  but  for  arrears,  fhe  had  then  no 

m 

title  in  her.  At  the  time  when  the  fine  was  levied, 
there  was  an  arrear  of  a  year  and  an  half  due  ;  but 
the  leffor  of  the  plaintiff  was  not  bound  to  refort  to 
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the  lands  for  her  remedy,  (he  had  other  fecurities; 
befides,  (he  could  not  enter  on  the  lands,  the  leffee 
for  years  being  in  poffeffion ;  all  fhe  could  do  was  by 
notice  to  the  tenant  under  the  ftatute  4  &  5  Ann.  c.  16. 
which  makes  attornment  unneceffary,  either  to  diftrain 
or  bring  an  adion  for  the  rent.  In  every  fhape  it  is 
mod  clear,  that  the  leffor  of  the  plaintiff's  intereft  was 
not  devefted  or  turned  to  a  right ;  and  therefore  that 
it  remained  after  the  fine  jufl  as  it  did  before.  Judg- 
ment was  given  for  the  leffor  of  the  plaintiff. 

§15.  It  is  not  only  neceffary  that  a  perfon  fhould  NeccflSty  of 
be  out  of  poffeffion  to  be  affefted  by  a  fine,  but  it  is  p^2£ 
alfo  requifite  that  the  party  levying  the  fine  fhould 
have  an  adverfe  poffeffion  inconfiftent  with  that  of  the 
perfon  to  be  barred  ;  fo  that  if  the  poffeffion  of.  the 
party  who  levies  a  fine  is  confiftent  with  that  of  any 
other  perfon,  fuch  other  perfon  will  not  be  affe&ed 
by  it. 

§  1 6.  Thus,  it  has  been  fettled,  that  the  poffeffion  Ford  r.  Loid 
of  one  joint-tenant  is  the  poffeffion  of  the  other,  fo  as  51^ 
to  prevent  the  effeft  of  the  ftatute  of  limitations  ;  and  s*lk  **5< 
that  where  there  are  two  joint-tenants  in  fee,  if  one 
of  them  levies  a  fine  of  the  whole,  it  does  not  amount 
to  an  oufter  of  his   companion,  but  only  fevers  the 
jointure,  though  he  is  in  of  the  old  ufe  again. 

§  17.  The  poffeffion  of  one  tenant  in  common,  or  Tit.  so.  f.  11* 
of  one  cparcener,  is  the  poffeffion  of  the  other,  nor  **• 
does  the  bare  perception  of  all  the  rents  and  profits  by 
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one,  amount  to  an  oufter  of  the  other,  fo  as  to  make 
hinvliablfe  to  be  barred-  by  a  fine. 

Eftates  Tail  §'  r8.  When  fines  became  common  affurances  of 

the  Crown!  °    lan^s,  the  Judges  would  no  more  allow  a  fine  to 

deveft  the  intereft  of  the  King,  than  any  other  Con- 
veyance, but  preferved  the  King's  remainder  or  rever- 
fiort,  although  they  allowed  the  fine  to  be  a  good  bar 
to  the  eftate  tail,  on  tf  hich  the  King's  remainder  of 
reverfion  depended,  for  otherwife  an  eftate-tail,  with 
a  remainder  or  reverfion  in  his  Majefty,  would  have 
been  unalienable  ;-  and  if  a  fine  was  levied  of  an  eftate 
of  this  kiiid,  it  only  paffed  a  bafe  fee,  determinable 
on  failure  of  heirs  of  the  body  cJf  the  tenant  in  tail. 

But  by  a  claufe  in  the  ftatute  32  Hen.  8.  c.  36.  f.  4. 
it  tf  as  provided  that  u  that  ftatute  fhould  not  extend 
"  to  any  fine  levied  by  any  per fon  or  perfons,  of  any 
"  manors,  lands,  tenements,  or  hereditaments,  before 
cc  the  time  of  levying  the  fame  fine,  given,  granted 
**  or  affigned  to  the  faid  perfon  or  perfon6  fo  levying 

*  tfie  feme-  fine,  or  to  any  of  his  or  their  anceftors  in 
**  tail,  or  by  virtue  of  any  letters  patent  of  the  King, 
u  or  any  of  his  progenitors,  or  by  virtue  of  any  adt 

*  or  afts  of  parliament,  the  reverfion  whereof,  at  the 

*  time  of  the  faid  fine  or  fines  fo  levied,  being  in  the 
•'  King,  his  heirs  or  fucceflbrs  ;  but  that  every  fuch 
"  fine  and  fines  fhould  be  of  like  force,  ftrength,  and 
a  effeft,  as  they  were  or  fhould  have  been  if  that  aft 

*  had  never  been  had  or  made." 
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in  confequence  of  this  provifo  the  operation  of  fines 
levied  by  tenants  in  tail,  where  there  was  a  remainder 
or  reversion  in  the  crown,  depended  on  the  ftatute 
4  Hen*  7.  and  it  was  much  doubted  whether  the  iffue   j  inft.  372  b. 
in  tail  were  barred  or  not.     But  on  account  of  a  ft*-  J***10** 

349- 

tute  made  two  years  after,-  34  &  35  ifem  ff.  c.  20.  it  Sir  T.  Jonct 
was  refolved  that  no  fine,  levied  by  a  tenant  in  fail,  0$ 
the  King's  gift,  tsfc.  where  there  was  a  remainder  or 
reverfion  in  the  crown,  fhould  operate  as  a  bar  to  the 
iffue  in  tail,  or  fhould  affe£b  the  remainder  or  reverfioa- 
Which  was  in  the  crowru 

With  refped  to  the  eoiifttii£tloft  of  the  ftatute  34  & 
35  Hen.  8.  and  the  cafes  which  have  been  determined 
on  it,  they  will  be  ftated  in  the  Eflay  on*  Recoveries* 

,19.  A  fpringing  or  fliifting  ufe  cannot  be  defeated*  Springing  and 
or  deftroyed  by  a  fine  levied  of  the  eftate  out  of  which  Shifting  Ufca. 
fuch  fpringing  or  fhifting  ufe  is  to  arife,  unlefs  there 
be  a  non-claim  of  five  years  after  it  arifes.     Thus,  in 
the  cafe  of  Lloyd  v.  Carew9  which  has  been  dated  in 
a  former  title,  it  appeared  that  Richard  Carew  and   vide  Tit.  16. 
Penelope  his  wife,  in  order  to  cxtinguifh  and  deftroy  ch.  S-f«3°*.j 
all  fuch  right  as  the  heirs  of  Penelope  might  have 
under  the  provifo,  and  for  fettling  the  fame  on  the 
feid  Richard  Carew  and  his  heirs,  levied  a  fine  of  all 
the  eftate,  and  declared  the  ufes  thereof  to  Richard 
Carew  for   life,  remainder  to  Penelope  for  life,   re- 
mainder to  Richard  Carew  in  fee.     Richard  Carevi 
died  without  iffue,  upon  which  the  heirs  of  Mary 
claimed  the  eftate  under  the  provifo,  and  filed  their 
bill  in  Chancery,  to  compel  the  truftees  to  convey  the 
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eftate  to  them,  on  payment  of  the  4000  /.  The  bill 
was  difmiffed $  but  upon  an  appeal  to  the  Houfe  of 
Lords,  the  decree  of  difmiffion  was  reverfed,  it  being 
.  alledged  that  this  provifo  was  within  the  fame  reafon 
with  thofe  limitations  which  were  allowed  in  the  Duke 
of  Norfolk'*  cafe,  where  it  is  faid  that  future  interefts, 
fpringing  trufts,  or  trufts  executory,  and  remainders' 
to  arife  upon  future  contingencies,  are  quite  out  of 
the  rule  and  reafon  of  perpetuities,  if  they  are  not  of 
remote  confideration,  but  fuch  as  will  fpeedily  wear 
out.  And  that  the  fine  could  not  bar  the  benefit  of 
this  provifo,  becaufe  the  fame  never  was  nor  could  be 
in  Penelope,  who  levied  the  fine* 

< 

Dignities.  S.ao'    A  dignity  of  title  of  honour  cannot  be 

t  w*  12a.     '>arred  or  fuirendered  by  fine,  as  has  been  already 

ftated. 


TITLE 


(  •«•) 


TITLE  XXXV. 


FINE. 


CHAP.  XIV. 

How  Fines  may  be  reverfed  and  avoided. 

§  I.  Writ  of  Error.  I  §  33.  Modes  of  avoiding  the  Effe8t 


5.  Jfifo  may  brtng  a  Writ  of 
Error. 

25.  Writ  offalfe  Judgment, 

26.  Writ  of  Deceit. 


of  a  Fine. 
34.  Anion. 
38.  £fi/ry. 
57.  i7*«. 
60.  Averment  of  Fraud. 


31.  Atoiai.  J      64.  Courts  of  Equity 


\  Section  1  . 


A  FINE  being  confidered  as  a  judgment  given  in  a  Writ  <* 
court  of  record,  it  can  only  be  reverfed  by  a  writ 
of  error,  which  is  alfo  a  matter  of  record,  being  a  com- 
million  to  judges  of  a  fuperior  court,  authorifing  them 
to  examine  the  record  upon  which  a  judgment  was 
given,  and,  on  fuch  examination,  to  affirm  or  reverfe 
the  fame  according  to  law* 

%  2.  During  the  term  in  which  a  judicial  a£k  is  done,  i  Inft.  260  *. 
the  record  may  be  amended  or  invalidated,  without-  a 
writ  of  error,  becaufe,  during  the  term,  the  record  is 
in  the  bread  of  the  court,  and  the  rolls  are  alterable 
at  the  difcretion  of  the  judges  j  and,  now,  the  courts  3  Com.  407. 
pf  juftice  allow  amendments  to  be  made  at  any  time 
while  the  fait  is  depending,  notwithftanding  the  record  * 

be 
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be  made  up,  and  the  term  be  paft J  for  they  confidef 
the  proceedings  as  in  fieri  until  the  judgment  is  given  ; 
fo  that  a  fine  may  now  be  amended  or  invalidated  at 
any  time  during  the  terni  in  which  it  is  levied,  by  an 
application  to  the  Court  of  Common  Pleas. 

• 
fitz.  N.  B.  §  3-  A  writ  °f  error  is*  properly  fpeaking,  a  pro- 

tu  ceeding  in  the  nature  of  aa  appeal,  and,  therefore, 

muft  be  brought  in  a  fuperior  court ;  fo.  that  a  writ  of 
error  to  reverfe  a  fine  is  ufually'  brought  in  the  Court 
of  King's  Bench,  becaufe  that  court  has  an  appellant 
jurifdi&ion  over  the  Court  of  Commop  Pleas.  But 
where  the  error,  afligned  in  a  judgment  does  not  arfte 
from  any  fault  in  the  court,  but  from  fome  defe&  in 
the  execution  of  the  procefs,  or  from  fome  matte*  of 
faft,  the  writ  of  error  muft  be  brought  in  the,  fame 
court  in  which  the  judgment  was  given.  And,  there- 
fore,  in  cafes  of  this  kind,  a  writ  of  error  to  reverfe  a 
fine  muft  be  brought  in  the  Court  of  Common  Pleas. 

§  4.  "Wkh  refpeft  to  fines"  levied  before  the  juftices  of 
Wales i  purfuant  to  the  ftatute  34  and  35  Hen.  8.  it  is- 
provided  by  that  ftatute,  f.  113.  that  all  errors  therein 
fliall  be  redreffed  by  writ  of  error,  to  be  fued  out  of 
the  King's  Chancery  in  England,  returnable  before  the 
King's  Juftices  of  his  Bench  in  England.  And  by  the 
ftatute  43  Eliz.  c.  15.  f.  6.  it  is  provided,  that  all  fines 
levied  in  the  county  of  the  city  of  Chejter  purfuant  to 
that  ad,  fliall  be  fubjed  to  be  reverfed  upon  writs  of 
error  to  be  fued  and  profecuted  before  the  High  Juftice 
of  the  county  palatine  of  Chejter^  as  other  judgments 
given  in  the  Portmoot  Court* 

$5.  WitI* 
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§  5.  With  refpeft  to  the  perfons  who  may  bring  a   Who  may 
writ  of  error,  it  fhould  be  premised,  that  no  perfoo  has   0f!£n-or. 
a  right  to  reverfe  a  fine,  unlefs  he  can  fhew  that,  upon   ^?llvAt# 
fuch  reverfal,  he  will  be  entitled  to  the  land  ;  for  the    (K.) 
courts  of  law  will  not  difpoffefs  the  prefent  tenant, 
unlefs  the  demandant  can  make  out  a  clear  title,  pof- 
feffion  always  carrying  with  it  the  prefumption  of  a 
good  title,  until  the  contrary  appears.     Befides,  if  the 
perfon  who  demands  the  reverfal  of  the  fine,  cannot 
prove  that  he  has  a  title  to  the  lands  of  which  the  fine 
was  levied,  it  follows,  that  he  is  not  affeded  by  it ; 
and  it  would  be  trifling  with  courts  of  juftice,  for  a 
perfon  to  feek  relief,  who  cannot  make  it  appear  that 
he  has  received  an  injury. 

§  6.  The  perfon,  therefore,   entitled  to  a  writ  of  Dyer  90  a. 
error  to  reverfe  a  fine,  is  he  who  would  have  been  en* 
titled  to  the  lands  if  the  fine  had  not  been  levied,  which, 
in  general,  is  the  heir  at  law ;  but  where  one  who  is 
fcifed  ex  parte  mater  na,  levies  a  fine  in  which  there  is    ,  £cont  2$I# 
error,  the  heir  ex  parte  matcrna  will  be  entitled  to  the 
writ  of  error.     The  younger  fon,  when  entitled  to  the    Idem. 
lands  by  the  cuftom  of  Borough  Englijh>  fhall  have  the 
writ  of  error,  and  not  the  heir  at  common  law,  for  this 
remedy  defcends  with  the  land.    A  brother  of  the   ilnfl.  14*. 
half-hlood,  however^  is  not  entitled  to  bring  a  writ  .of 
OTor  on  a  fine  levied  by  his  elder  brother,  though,  if 
there  had  not  been  fuch  fine,  the  land  would  have  de- 
fended to  him. 

§  7.  In  a  writ  of  error  to  reverfe  a  fine,  it  is  net  re-   Champcrnoon 

quifite,  that  the  perfon  who  brings  the  writ  ihould  de-  CrojacPijo! 

duce 
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duce  his  title  and  pedigree,  unlefis  it  be  a  fpecial  cafe 
varying  from  the  common  courfe,  as,  where  a  writ  of 
error  is  brought  by  a  fpecial  heir  in  tail,  or  a  perfon  in 
remainder. 

iRoB.£b.  §  8.  All  thofe  who  are  parties  to  a  fine,  muft,  in 

general,  join  with  the  perfon  entitled  to  the  land  in  re« 
verfing  it ;  but  this  rule  admits  of  fome  exceptions. 

Piggot  t.  §  9*  Hufband  and  wife  were  tenants  for  life,  with 

Cro^fz00'     remainder  to  an  infant  in  fee,  and  they  all  joined  in 
"5-  levying  a  fine.    The  infant  alone  brought  a  writ  of 

error  to  reverfe  it,  on  account  of  his  nonage.  It  was 
obje&ed,  that  fince  all  had  joined  in  the  fine,  they 
fliould  likewife  join  in  the  writ  of  error :  that  the  huf- 
band and  wife  fhould  be  fummoned  and  ferved,  and 
» 

then  the  infant  alone  might  proceed  to  aflign  errors. 
But  it  was  adjudged  that  the  writ  of  error  was  well 
brought  by  the  infant  alone,  becaufe  the  error  affigned 
was  not  in  the  record,  but  without  it,  viz*  in  the  per- 
fon of  the  infant. 

"5  ReP»  39  '•         §  io.  No  perfon  can  have  a  writ  of  error  to  reverfe 

a  fine,  who  took  any  eftate  by  it,  becaufe  no  recoveror 

can  bring  a  writ  of  error  to  defeat  a  record,  by  which 

'  he  himfelf  has  recovered  ;  for  the  judgment  in  a  writ 

of  error  is,  to  avoid  that  which  the  plaintiff  has  loft. 

Idem.  I*  follows,  from  this  principle,  that  in  a  fine  fur  done 

grant  et  render^  the  cognizor  cannot  aflign  error  in  the 
grant  et  render,  by  which  he  himfelf  has  taken  aa 
eftate* 

§  11.  A  writ 
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§  11.  A  writ  of  error  to  revcrfe  a  fine,  muft  be    1  Salk.  339. 
brought  againfl  fome  one  of  thofe  who  Were  parties  or    HcSt,  614T" 
privies  to  it,  and  not  againfl  the  tenant  of  the  land  only. 
But  the  court  will  not,  in  general,  revcrfe  a  fine,  unlefs 
ifcire  facias  is  returned  againfl  the  perfons  who  are 
then  in  pofleffion  ;  for  the  cognizees  of  a  fine  are  fre* ; 
quently  nothing  more  than  truflees,  and  have  no  bene- 
ficial interefl  in  the  lands. 

%  12.  Although  it  is  a  rule,  that  in  a&ions  for  tfi« 
recovery  of  dower,  the  parol  fhali  not  demur  on  ac- 
count of  the  infancy  of  the  heir  j  yet  if  a  man  and 
his  wife  levy  a  fine,  and,  after  the  hufband's  death, 
the  wife  brings  a  writ  of  error  to  reverie  it,  in  order  to 
recover  her  dower,  the  heir  may  plead  his  infancy,  and 
the  parol  fhall  demur. 

§  1 3.  In  error  to  reverie  a  fine  levied  by  the  plaintiff  Herbert  ▼. 
and  her  huiband,  the  heir  being  fummoned  »  terre-   **£*•■ 
tenant,  appeared  and  pleaded  that  he  was  within  age, 
and  prayed  that  the  parol  might  demur.     The  plaintiff 
counterpleaded  the  age,  (hewing  that  fhe  was  entitled 
to  have  dower  before  the  fine  levied,  and  was  now 
barred  of  dower  by  the  fine  which  was  erroneous,  and 
fet  forth  the  errors,    Upon  demurrer  and  folemn  ar- 
gument, it  was  adjudged,  that  the  parol  fhould  demur, 
and  that  the  plaintiff  fhould  not  have  the  advantage  to 
take  from  the  defendant  his  age,  having  by  the  fine,  - 
fo  long  as  it  flood  in  force,  barred  herfelf  of  her  dower ; 
and  therefore  the  law  will  rather  favour  the  infant, 
whofe  privilege  was  immediate,  than  the  plaintiffs,^ 

which  was  only  mediate,  after  the  fine  wasreverfed. 

•  <* 

.Vol.  V.  C^  S  '4«  Err°» 
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$14.  Errors  may  be  affigned  dthet  in  fa&,  afc  that 

the  cognixor  to  a  fine  was  an  infant,  or  dfe  in  law, 

1  Roll  Ab.     that  is,  cm  account  of  fome  defed  appearing  oh  th6 

w7#  face  of  the  record.    But  nothing  can  be  affigned  for 

error  in  fad,  in  a  fine  which  contradi&a  the  record,, 
becaufe  the  records  of  a  lourt  of  juftice  are  of  lb  great, 
credit*  that  they  can  only  be  defeated  by  matters  of 
equal  notoriety  with  themfelves ;  and,  therefore,  al- 
though the  circumftances  affigned  for  error,  fliould  be 

proved  by  witnefies  of  the  greateft  credit,  yet  fufch  cVt 
Ante  Ch.  s.  dence  cannot  be  admitted.  Thus,  we  have  feeh,  that 
*•  54*  where  the  entry  of  the  king's  filver  before  the  death  of 

the  cognizor,  appears  upon  record,  no  averment  againft 

it  can  be  made. 

Dyw  89 1.  S  !  5*  No  averment  can  be  made,  that  the  cognkor 

of  a  fine  died  before  the  tefie  of  the  writ  of  dedimut 
pete/totem^  when  it  appears  by  the  certificate  of  the  con* 
cord  that  he  was  alive,  for  this  contradi&s  die  record* 
But  an  averment  of  the  death  of  the  cognkor  gene* 
tally,  before  the  enrollment,  entry,  and  recording  of 
the  king's  filver,  is  admiflible. 

Wright*.  5  -^  Where  a  fine  is  acknowledged  in  court,  At 

Mayor  of  plaintiff  in  error  cannot  affigft  for  error  that  the  cogat* 
Cro.  Elix!  5#r  died  before  the  return  of  the  writ  of  covenant,  for 
+***     *        that  would  dire&Iy  contradi&  the  record,  becaufe  A* 

ffcte  is  ever  acknowledged  in  court,  until  the  writ  of 
covenant  is  returned j  for,  until  then,  the  parties  axe 
riot  before  the  court.  But  if  the  fine  is  acknowledged 
before  commiffioners,  ft  may  then  be  averred,  that  die 
cogrizor  died  before  the  return  of  the  writ  of  covenant, 

9  AT 


i  * 


or  that,  after  the  acknowledgment*  and  before  the  to 
turn  of  the  certificate  thereof,  the  cognizor  died ;  be* 
caufe  thefe  fads  are  confident  ^rith  the  record; 

m 

%  17*  A  fine  was  acknowledged  befort^^r  Man*  £^df/' 
tw*/  Efq.  one  of  the  juftices  of  the  Common  Pleas,  Cro.  £fi% 
and,  afterwards,  a  writ  of  dedimus  potejlatem  was  di* 
re&ed  to  Sif  Roger  Manwood,  (he  having  been  knighted 
after  the  fine  was  acknowledged)  who  returned  it  with 
his  name  and  title  :  this  circumftance  was  affigned  for 
error,  but  it  was  not  allowed,  becaufe  it  contradi&ed 
the  record,  by  Which  it  appeared  that  the  writ  of  dedi- 
mus potejlatem  was  dire&ed  to  Sir  Roger  Munwood^ 
who,  by  virtue  thereof,  took  the  acknowledgment! 

§  18.  A  perfon  may  bar  himfelf  from  bringing  a  t  Roll  Ab.  - 
tnrit  of  error  in  feveral  ways ;  thus,  if  a  matf  feleafes  7§8* 
all  his  right  in,  or  makes  a  feoffment  of*  the  land 
whereof  a  fine  has  been  levied,  he  will  be  thereby  hat- 
red from  bringing  a  writ  of  error,  becaufe,  by  his  re* 
leafe  or  feoffment,  he  has  for  eVer  excluded  himfelf 
from  the  land ;  and  no  perfon  can  have  a  Writ  of  error 
\rho  is  not  entitled  to  the  land*  But  if  a  perfon  re- 
leafes his  right  in,  or  thakes  a  feoffment  of,  part  of 
the  land,  he  may  frill  reverie  the  fine  as  to  the  re- 
mainder* 

5  19.  If  an  infant  brings  &  Writ  df  ettot  to  reverie  a   Hart'i  C*U> 

'A 

flne  levied  by  him  during  his  infancy,  and,  on  infpec- 
tion,  Ihis  nonage  is  recorded  by  the  £ourt,  but  before 
the  fine  is  reverfed,  he  levies  another  fine*  the  fecond 
fine  will  prevent  him  from  reverting  the  fifft,  becaufe 

<^a  the 
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tfte  fecond  fine  having  entirely  barred  him  of  all  right 
to  the  lands,  mud  alio  deprive  him  of  all  remedies  to 
recover  them. 


Cflckman  ▼.  S  20.  la  a  writ  of  error  to  reverfe  a  fine,  the  defen- 
T.^Ravm.        c*ant  cannot  plead  in  bar  the  fame  fine  which  is  attempt- 

46*-  ed  to  be  reverted,  and  five  years  non-claim,  quia  non 

T. Jones i8x.         ,  .    ...  ..-,••  . 

valet  exceptto  tjtius  ret  cujus  fetitur  dtffolutio. 

Barton  y.  Le-        §  2  i  .  A  common  recovery  will  bar  the  iflue  in  tail 

w&  Brown-  . 

low.Cro.E'i*.  from  bringing  a  writ  of  error  to  reverfe  a  fine  levied  by 
388,  *  His  anceftor,  becaufe  the  eftate  tail  being  barred  by  the 

recovery,  the  iflue  in  tail  has  no  title  to  the  land. 

Fazakerlyv.  §  22.  The  manner  of  reverting  fines  differs  from 
341.  1*3  Via.  that  which  is  obferved  in  reverting  other  judgments, 
Ah-  33?*        for,  in  thofe  cafes,  the  record  itfelf  is  removed  into  the 

court  in  which  the  writ  of  error  is  brought,  becaufe 
in  adverfary  fuits*  errors  cannot  be  afligned  on  a  tran- 
fcript  of  a  record  only  :  but,  in  cafes  of  fines,  nothing 
more  than  the  tranfcript  is  removed,  on  which  the  errors 
„  are  afligned j  and  if  the  fine  is  erroneous,  the  Court 
of  King's  Bench  may  fend  for  the  record  itfelf  and.  re- 
verfe it,  or  elfe  fend  a  writ  to  the  treafurer  or  cham- 
berlain of  the  Court  of  Common  Pleas  to  take  it  off 
the  file. 


1  Rep.  76  £.         $  23.  It  is  faid  by  Lord  Coke  2nd  others,  that  if  there 
t  UvjSi.11"   ^e  tenant  for  life,  remainder  in  fee  to  an  infant,  and 

they  both  join  in  levying  a  fine,  which  is  afterwards  re- 
verted by  the  perfon  in  remainder  on  account  cf  bis 
infancy,  yet  that  the  cognizee  fhall  have  the  lands  dur- 

1  ing 
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ing  the  life  of  the  tenant  for  life.     But,  in  the  cafe  of   1  Ld.  Raym. 
Zouch  v.  Tbompforiy  it  was  adjudged,  that  although  a   *"' 
line  might  be  reverfed  as  to  part  of  the  lands,  and  remain 
good  as  to  the  refidue,  yet  that  a  fine  could  not  be  re- 
verfed in  toto  as  to  one  perfon,  and  remain  good  in  toto  . 
as  to  another. 

§  24.  By  theftatute  23  Eli%.  c.  3.  f.  2.  it  is  ena&ed, 
**  That  no  fine  fhall  be  reverfed  for  falfe  or  incongru- 
c<  ous  Latirty  razure,  interlining,  mif-entering  of  any 
44  proclamations,  mif-returning  or  not  returning  of  the 
€€  fheriff,  or  want  of  form  in  words  and  not  in  fub- 
**  fiance.'*  And,  by  the  ftatute  10  and  1 1  W.  3.  c.  14. 
a  writ  of  error  to  reverfe  a  fine  mult  be  brought  and  Vide  Tit.  36. 
profecuted  within  20  years  after  fuch  fine  levied. 


c.  14. 


§  25.  A  writ  of  error  can  only  be  brought  to  reverfe   Writ  of  falfe 
a  judgment  in  a  court  of  record  ;  for*  to  amend  errors   ^Z?**}*  .  • 

J     °  7        *  1  Inft.  288  K 

in  a  bafe  court,  which  is  not  of  record,  a  writ  of  falfe 
judgment  lies,  returnable  in  the  Court  of  Common 
Pleas. 


§  26.  Where  a  fine  is  levied  in  the  Court  of  Com-   Writ  of 
mon  Pleas,  of  lands  held  in  ancient  demefne,  the  lord   $fal]$  B 
may  reverfe  it  by  writ  of  deceit  j  and  fuch  writ  may  be   9&  2  Inft. 
brought  by  the  lord  againft  the  parties  to  the  fine  and   Mead,2Wi*if. 
the  ceftui  que  ufe,  by  means  of  which,  he  fhall  obtain   *•  J7- Com. 
judgment  noj  only  for  damages,  (which  are  ufually  re- 
mitted), but  alfo  to  recover  his  court  and  jurifdi&ion 
over  the  lands,  and  to  annul  the  former  proceedings. 


<^3  S  *7-  ^ 


pgl  Title  XXXV.    Fm.    Gk.  xiv.  $  */— ^9. 

Aoon.iLcpo.  ■    27.  If  a  line  be  levied  of  lands,  whereof  part  are 
^  held  in  ^ncient  flemcfhe,  and  part  famkrfee,  and  the 

lord  in  ancient  ^mefne  brings  his  ^rit  of  deceit,  tht 
pourt  of  King's  Bench,  upon  a  view  of  the  tranfcript 
of  the  record,  and  proof  that  part  of  the  lsjnds  a*p  axu 
cient  demefae,  will  reverfe  the  fine  as  to  that  part. 
They  will  not,  however,  order  the  fine  to  be  taken 
off  the  file,  as  in  cafes  where  the  whole,  fine  is 
reverfed,  becaufe  it  will  remain  good  as  to  the  lands 
jwh  v?h  are  frank-free,  but  will  order  a  mark  to  be  made 
pn  the  fine,  to  (hew  that  it  is  cancelled,  a*  tq  the  lands 
held  in  ancient  demefne. 

J  •  »  a  « 

%  28.  The  lord  of  a  manor,  held  in  ancient  demefne, 
is  not  barred  of  his  writ  of  deceit  by  the  death  of  any 
of  the  parties  to  the  fine. 

Sooth  v.  §  29.  A  writ  pf  deceit  was  brought  by  the  lord  of 

1  Ld.  Kay©.    *  tfunor  held  in  ancient  demefne,  to  avoid  a  fine  ler 
Wr  yied  of  lands  held  of  him  a*  of  the  faid  manor.    It 

r/as  argued  for  the  defendant,  that  the  cognizor  an4 
the  cognizee  being  both  dead,  the  ford  could  not  now 
maintain  an  aftion  of  deceit,,  becaufe  it  was  only  a  pert 
fonal  a&ion,  and,  therefore,  died  with  the  perfon.    But 
it  was  refolyed  that  a  writ  of  deceit  did  lie  in  fiich  a 
cafe,  againft  the  heir  of  the  cognizor  or  cognizee,  be* 
caufe  it  was  a  real  deceit,  and  did  not  refemble  th? 
perfonal  decek  of  non-fummons ;  and  if  the  law  were 
ptherwife,  the  lord  of  a  manor,  held  in  ancient  der 
mefne,  would  be  for  ever  barred  of  his  right  of  inhe-5 
yitance,  in  cafe  the  parties  to  fuch  a  fine  fhould  happen 
to  die  the  d?y  after  it  was  levied. 


5  30.  Where  a  fine  levied  in  die  Court  of  Common  Cro.  Eluu 
Pleas,  of  lands  held  in  ancient  demeihe,  is  reverfed  by  4?tv 
-writ  of  deceit,  it  is  faid  (o  be  doubtful,  whether  the 
foe  (hall  ftill  hold  good  between  the  parties.  Sonne 
&y  it  does  apt  become  entirely  void,  nor  is  the  cogni- 
3pr  reftored  to  his  land  agaipft  his  own  foleran  acknow- 
ledgment on  record;  efpecially  fince  the  lord  who 
brings  the  writ  of  deceit  feeks  nothing  more  than  to 
reftorc  the  land  to  the  privileges  of  ancient  demefae. 
Others  hold,  that  the  writ  of  deceit,  *nd  the  reverfol 
thereon,  entirely  avoids  the  fine,  and  reftores  the  cog* 
ttizor  to  the  poffeflion  of  thp  Jand }  for  the  cognizance, 
though  on  record,  {hall  be  no  eftoppel,  bccaufe  it  was 
made  in  a  court  which  had  no  ]ur|fdi£tion,  and,  there- 
fore, the  whole  proceedings  were  coram  nonjudice* 

i 

$  1 1 .  In  fame  cafes,  the  Court  of  Common  Pleas  Motion.1 

...  v  t  -       n  ,        „  .  f  ,         ,     a  Show.  R*p. 

Wl  vacate  and  let  afide  a  fine  upon  motion,  although   sSi. 
the  kiqg9*  filver  has  been  pjtid,  and  the  fine  completed, 
without  putting  the  parties  to  the  trouble  and  expense 
of  a  writ  of  error  ;  in  the  fame  manner  as  they  would 
let  afide  a  judgment  obtained  by  trick  or  furprife. 

» 

5  3,2.  Thus,  where  it  evidently  appeared  to  the  Hutdimfon't 

Court,  that  a  hulband  had  prevailed  on  his  wife  to  levy  c*fc»  a  LeT* 
a  fine,  fhe  being  but  fixteen  years  old  j  the  fine  was 
vacated,  and  the  exemplification  brought  into  court 

and  delivered  up }  the  commiffipner^were  alio  ordered  w*tf  s  *.  BjV- 
to  be  proiecuted. 

$33.  Although  a  fine  can  only  be  reverfed  by  a  Modes  of 
ymf.  of  error,  yet  its  cffe&s  may  be  avoided  in  feveral  Effe£Ugof  •* 

<^4  other 
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Flowd.  3* 9.     other  ways.    There  were  four  modes  of  avoiding  a  fine 

*  BM^R*      **  common  kw,  two  by  n^ttCT^  of  record,  and  two  by 
994.  ads  /a  pais.    Thofe  by  matter  of  record  were,  a  real 

action  commenced  within  a  year  and  a  day  after  the 
fine  was  levied ;  and  an  entry  of  a  claim  on  the  record 
of  the  foot  of  the  fine  itfelf,  in  this  manner,  talis  venit 
et  apponit  clameumfuum.  Thdfe  by  afts  in  pais  were, 
a  lawful  entry  upon  the  land  by  the  perfon  who  had  a 
right j  and,  in  cafe  that  could  not  be  done,  then  a 
continual  claim. 

A  Atom  S  34*  By  the  ftatute  4  Hen.  7.  all  thofe  who  are  afc 

Cafe'aLeon.   fc&c<*  ty  a  &ne9  mvL&  purfue  their  title  by  way  of 
5S*  aSion  or  lawful  entry ;  fo  that  a  claim  entered  on  the 

record  of  a  fine,  would  now  be  ineffe&ual.  An  a&ion 
commenced  within  five  years  after  a  fine  has  beeq  le- 
vied, will  be  fufficient  to  avoid  it,  although  judgment 
be  not  obtained  within  feven  years  after.  But  fuch 
aftion  muft  be  profecuted  with  effeft,  for,  if  an  a&ion 
1  Vent  45*   -  be  commenced  within  the  time  prescribed,  and  after* 

wards  difcontinued,  it  will  not  avoid  a  finet 

FitcWVt  %  35*  The  fuing  out  ofa  writ,  and  delivering  it  to  the 

Qafct  x  Leon.   (heriff,  does  not  amount  to  a  purfuing  of  a  claim  ^>r 

title  by  way  of  adUon,  unlefs  the  writ  be  returned  by 

the  fheriffi, 

Comb.  340.         §  3&  The  a£Uon  mentioned  in  the  flatdte  4  Hen.  7. 
• 3  *  muft  be  a  real  a&ion  j  fo  that  an  eje&ment  will  no; 

avoid  $  fine, 

m 

m  "*"  S  37-  AbiB 
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§  37.  A  bill  in  Chancery  is  not  fuch  a  claim  under   » Chan.  Ca. 
the  ftatute  4  Hen.  7.  as  will  avoid  a  fine.    There  is,  2  Bl.  Rep. 
however,  an  exception  to  this  rule,  in  the  cafe  where  W* 
a  fine  has  been  levied  of  a  truft  eftate,  becaufe  no  entry 
by  the  ceftui  que  truft)  nor  claim  or  other  legal  aft, 
will  be  fufficient  to  avoid  the  fine,  or  fufpend  the  bar 
arifing  from  the  non-claim ;  it  can  only  be  by  bill  in 
Chancery,  as  the  claim  to  avoid  a  fine  ought  to  be  of 
a  nature  which  correfponcU  with  the  eftate. 

§  38.  A  fine  may  alfo  be  avoided  by  an  a&ual  entry  Entry, 
made  on  the  lands  whereof  the  fine  has  been  levied, 
provided  the  perfon  who  feeks  to  avoid  the  fine  has  a 
right  of  entry ;  but  if  the  right  of  entry  be  taken  away 
and  a  right  of  a£Hon  only  remains,  as,  where'  a  fine 
operates  as  a  difcontinuahce,  of  the  eftate,  there  an 
a&ual  entry  on  the  land  will  not  avoid  the  fine,  but  a  1  Varn.aij* 
j-eal  a&ion  muft  be  brought. 

S  39*  Where  an  eftate  tail  is  difcontinued,  the  eftate*   t  Infh  33a  h. 

1  H  Black. 

in  remainder  and  reverfion  expe&ant  thereon  are  de-  R   '  2^ 
vefted,  and  the  perfons  entitled  to  fuch  eftates  are 
barred  of  their  entry,  and  driven  to  their  a&ion. 

An  eftate  tail  may  be  difcontinued  by  five  different   1  Inft.  325  *. 
modes  of  conveyance.    A  feoffment,  fine,  recovery, 
releafe,  and  confirmation  with  warranty.     But  no  per-  T*it.  a.  c.  a.  ] 
fon  can  create,  a  discontinuance,  who  is  not  in  the  a&ual    '  *** 
poffeffion  of  the  eftate  tail  by  force  of  the  intail.  ' 

§  40.  Where  the  original  conveyance  of  an  eftate 
U  not  by  fine,  but  it  is  only  levied  as  a  confirmation  of 

fome 
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Jopp  ppor  conveyance,  it  will  not,  in  that  cafe,  operate 
at  a  discontinuance,  or  take  away  the  entry  of  the  re* 
mainderanan, 

Seymonr't        '  $  4i*  Lord  Cjtafgr  being  tenant  in  tail,  with  ro- 
•  3oRep. 95.    -PWder  » t»l  *o  John  Cheney 9  Lord  Cheney  conveyed 

thepremifcs,  by  bargain  and  Jab  inrolled,  to  William 
jtigham  and  his  heirs,  by  force  whereof  he  entered  and 
was  feifed,  and,  in  a  year  afterwards,  be  levied  a  fine 
with  proclamations  to  the  faid  Higbarti  and  his  heirs, 
vith  general  wartapty.  Lord  Cheney  died  without  iffue, 
ai)d  John  Cheney >9  the  remainder-man  in  tail,  entered 
upon  the  premtfej*  The  queftion  waj$,  whether  hi* 
,pntry  was  lawful  or  not  ?  It  w»s  refolved*  that  the 
entry  of  John  Cheney  was  not  taken  away  by  the  fwt, 

becaufe  it  did  not  difcontinue  the  eftate  tail,  but  only 
operated  as  a  confirmation  of  the  eftate  of  the  bar- 
gainee, which  was  originally  determinable  on  the  death 
of  the  tenant  in  tail ;  whereas  the  fine  confirmed  it  as 
long  as  4he  tenant  in  tail  had  heir*  pf  his  body.  It 
v&*  agreed,  that  if  the  fine  bad  been  levied  before  the 
bargain  and  fate  was  executed*  it  would  have  difeon- 
tinued  the  eft*te  tail,  and  devefted  the  remainder  and 
reverfion,  by  which  means,  the  entry  of  John  Cheney 
vould  have  hem  taken  away ;  but  the  jeftatt-tail  not 
being  discontinued,  the  remainder  was  not  (Levelled  or 
turned  to  a  right,  fo  that  John  Cheney  ftill  continued  in 
poflefljon  of  it,  and,  t^enpfca^  the  fine  was  no  bar  to 

him* 

*  -  ■--* 

$42.  But  where  a  fine  is  levied  in  purfuance  of  a 
in  a  prior  conveyance  of  an  eftate-tail,  as 


^uu 


where  *  tenant  in  tail  conveys  his  eftate  by  letfe  and 
releafe,  apd  covenants  in  the  releafe  to  levy  a  fine, 
which  is  done  accordingly ;  in  that  cafe,  the  leafe  and 
releafe  and  fine  will  be  confidered  as  one  affurance,  ?nd 
will  therefore  operate  as  a  discontinuance  of  the  eftate 
tail. 

§  43.  A  perfon  being  tenant  in-  tail-male,  with  re-  Doe  ex  dem- 
taiauider  over  m  fee,  m  conuderanon  of  a  marriage,  whitehead, 
conveyed  his  eftate  tail  by  leafe  and  releafe  to  trulUes  *  Burr#  1°** 
and  their  heirs,  to  feveral  ufes,  and,  in  the  releafe,  he 
covenanted  to  levy  a  fine  to  the  fame  ufes.    The  mar- 
riage took  efiedj  and  the  tenant  in  tail  levied  a  fine 
purfuant  to  his  covenant.     On  the  death  of  the  tenant 
in  tail  without  i(Tue,  the  remainder-man  in  fee  made  an 
3&ual  entry  upon  the  lands  to  avoid  the  fine,  and  the* 
brought  his  eje&nent.    The  queftion  was,  whether  the 
plaintiff  would  maintain  an  eje&ment  ?  It  was  contended, 
that  an  eje&ment  might  be  maintained,  unlefi  a  difcon- 
tinuance  could  be  proved $  that,  from  the  authority  qf 
"Seymour1 's  cafe,  the  fine  did  not  operate  as  a  difcontinur 
ance,  becaufe  it  paffed  no  freehold,  the  freehold  having 
been  conveyed  by  the  leafe  and  releafe  before  the  fine  was 
levied,  which,  therefore,  only  operated  as  a  confirm*- 
tion  of  the  preceding  eftate.    But  the  Court  of  King's 
pench  were  unanimouily  of  opinion,  that  the  leafe  and 
releafe,  and  fine,-  operated  as  one  affurance,  and  de- 
vefted  the  remainder  in  fee  j  fo  that  the  plaintiff  could 
pot  maintain  his  eje&ment,  but  was  put  to  his  forme- 
don,  becaufe  the  operation  of  the  deeds  and  fine  ought 
jiot  to  be  divided  and  confidered  diftinSly,  as  that 
would  defeat  the  intention  of  the  parties,  and  overturn 
a  great  number  of  family  fettlements j  that  the  deeds 

--■••••  pf 
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of  leafe  and  releafe  were  incomplete  until  the  fine  was 
levied,  and  only  operated  as  a  declaration  of  the  ufes 
of  the  fine,  fo  that  the  eflate  tail  paffed  by  the  fine ; 
.  that  this  cafe  was  quite  different  from  Seymour\  for,  in 
that  cafe,  Lord  Cheney*  did  not  levy  the  fine  until  a  year 
after  the  bargain  and  fale  was  inrolled ;  and  it  was  ex- 
prefsly  found  by  the  verdift  that  the  bargainee  entered, 
and  was  feifed  by  force  of  the  bargain  and  fale  only  j 
fo  that  the  bargain  and  fale  was  totally  uuconne&ed 
with  the  fine,  nor  did  it  appear  that  any  fine  was  in- 
tended to  be  levied  at  the  time  when  the  bargain  and 
fale  was  executed. 

I  loft,  xx%  &        §  44*  k  ftould,  however,  be  obferved,  that  there 

can  be  no  discontinuance  of  things  lying  in  grant ;  fo 
that,  if  a  tenant  in  tail  of  a  rent,  advowfon  or  common, 
levies  a  fine,  or  makes  a  feoffment  with  warranty,  there 
is  no  difcontinuance,  for  nothing  paffes  but  during  the 
life  of  the  tenant  in  tail,  which  is  lawful ;  and  as  no 
injury  is  done  to  the  iffue  in  tail,  the  remainder-man, 

or  the  reverfioner,  there  is  no  difcontinuance. 

1 

t  Stand.  R.         S  45-  -^  ^nc  levied  by  a  tenant  for  life,  operates  fo 
319.4. 1.        a$  to  difplace  or  deveft  the  remainders  and  reverfion, 

and,  therefore,  only  leaves  a  right  of  entry  in  the  per- 
fons  entitled  to  the  remainder  or  reverfion;  from 
which,  it  follows,  that  they  muft  make  an  a&ual  entry 
to  avoid  fuch  fine.  But,  where  a  tenant  for  life  accepts 
a  fine  from  a  (hanger,  it  has  no  operation,  ,and  the  re- 
mainder-man or  reverfioner  is  not  bound  to  enter,  but 
may  avoid  it  by  the  plea  of  partes  jinis  nicbil  habuerunu 

S  46-  W«* 
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§  46.  With  refpeft  to  the  mode  of  making  an  entry 
it  muft  be  on  the  land,  and  with  an  intention  of  claim* 
ing  the  freehold  againft  the  fine* 

* 

§  47.  A  fine  having  been  levied,  the.  leflbr  of  the  Anon. 
plaintiff  proved  that  at  the  gate  of  the  houfe  in  quef-1  '* 
tion,  he  faid  to  the  tenant,  he  was  heir  to  the  houfe 
and  land,  and  forbade  him  to  pay  more  rent  to  the 
defendant ;  but  he  did  not  enter  into  the  houfe  when 
he  made  the  demand,  on  which  it  was  agreed  that  the 
claim  at  the  gate  was  not  fufficicnt.  Then  it  was 
proved  that  there  was  a  court  before  the  houfe,  which 
belonged  to  it,  and  that  though  the  claim  was  at  the 
gate,  yet  it  was  on  the  land  and  not  in  the  ftreet,  and 
that  was  holden  good  without  queftion. 

§  48,  If  a  perfon  is  prevented  by  force  or  violence  Lit.  f.  419. 
from  entering  on  lands  whereof  a  fine  has  been  levied, 
he  muft  then  make  his  claim  as  near  the  land  as  he 
can,  which  in  that  cafe  will  be  as  effe&ual  as  if  he  had 
made  an  attual  entry. 

§  49.  The  delivery  of  a  declaration  in  eje&meot  3  Burr.  Rep. 
does  not  amount  to  fuch  an  entry  as  will  avoid  a  fine,   Douir.  Ren. 
even  though  the  defendant  appears  to  it,  and  confeffes  46** 
leafe,  entry,  and  oufter,  for  there  muft  be  an  a&ual 
entry  made  animo  clamandi :  whereas  in  an  ejeftment, 
there  is  only  a  fi&itious  or  fuppofed  entry,  for  the 
purpofe  of  making  a  demife,  and  an  a&ual  fentry 
muft  be  made  before  the  time  when  the  demife  is 
laid* 

5  50*  Upon 
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$  56.  Upon  a  fpecial  verdift  in  eje&ment,  it  was 
found  that  a  fine  had  been  levied  of  the  premifes  in 
queftion ;  and  that  the  leffor  of  the  plaintiff  entered 
into  the  premifes  with  intent  to  make  the  demife  in 
the  declaration  mentioned,  but  did  not  then  make  an 
adual  entry  for  the  purpofe  of  avoiding  the  fine,  but 
that  after  Afe  demife  laid  the  leffor  of  the  plaintiff 
made  an  a&ual  entry.  It  was  infilled  for  the  defend- 
ants, iff,  That  an  a&uai  entry  was  neceffary  to  avoid 
the  fine.  And  2d,  That  the  demife  could  not  be 
bid  before  the  teflbr  had  regained  the  poffeffion  by  the 
adual  entry.  The  court  was  of  opinion  with  the  de- 
fendants on  both  thefe  points ;  and  on  a  writ  of  error 

•  - 

In  the  Houfe  of  Lords  it  was  argued  for  the  plaintiff, 
that  a  fine  with  proclamations  does  hot,  by  force 
of  the  ftatute  4  Hen.  7.  operate  as  a  bar  to  conclude 
ftrangers  till  after  five  years  elapfe  without  entry  or 
t&ion ;  and  therefore  the  verdift  having  found  that 
the  leffor  of  the  plaintiff  made  his  firft  adual  entry 
after  the  demife  laid,  he  thereby  avoided  the  operation 
of  the  fine,  and  was  at  liberty  to'  lay  the  demife  in  his 
declaration,  which  is  a  mere  fi&ion  of  law,  as  early 
aS  he  thought  fit  after  his  right  accrued,  in  the  fame 
manner  as  if  his  title  had  flood  independent  of  fuch 
fine,  fo  rendered  ineffectual  within  the  plain  intent  of 
the  ftatute :  and  if  fuch  entry  was  not  good  to  magi- 
tain  this  demife,  it  muil  follow,  that  in  every  cafe 
where  a  fine  is  levied  by  a  wrong-doer,  and  not  difco- 
Vfcted  till  two,  three,  or  four  years  afterwards,  the 
intermediate  profits  between  the  time  of  levying  fuch 
fine,  and  the  entry  of  the  lawful  owner,  muft  be '  ab» 

folutely  loft,  although  the  ftatute  gives  five  years  to 

enter. 
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eater,  and  an  entry  at  txiy  time  wkhhi  the  five  ytaft, 
purges  the  diffiafm  and  the  wrong  from  the  beginning, 
and  taring*  the  perfon  fc>  entering  wkhih  the  living  of 
the  ftatute,  to  all  kitcfflZ*  and  purpbfes.    On  die  other- 
fide  it  was  bid,  that  an  a&ual  entry  is  neceflary  to 
atoida  fine,  before  an  eje&metit  can  be  brought,  and 
if  tnuft  alfo  be  before  the  time  of  the  demfle ;  becaufe 
a  fine  »  of  that  high  natnre,  even  at  common  law, 
that  it  dityoffeffes  all  perfons  claiming  ride,  and  confe- 
quently  a  leafe  to  found  the  eje&ment  upon,  cannot 
be  made  till  the  leflhr  regains  the  poflbffion.    As  to 
the  eatrfe*  found  by  die  verdlft  to  have  been  made 
fabfequent  to  the  time  of  the  demife,  they  were  of  no 
ufe  in  the  prefeftt  cafe ;  for  the  eje&ment  being  origi- * 
sally  void*  cauld  hdt  be  made  good  by  any  fubfequent 
ad ;  tod  thMefore  whatever  effeft  thofe  entries  might 
have  in  other  fefj^eCte,  they  could  toot  make  the  leafe 
good.    That  the  word  adim  in  fixe  fbttite  4  Men.  7. 
has  always  been  understood  to  mean  real  a&ions  which 
were  then  inufe :  and  it  has  often  been  determined,  that 
ttoe  bringing  a*  ejeftmetot  is  not  faffitfent  to  avoid  a 
fine* 

It  appears  ifrotti  Sir  John  Strang?*  report  of  tins 
cafe,  that  the  qtxeffions  put  to  the  Jikiges  were,  ill, 
Whether  an  *&tial  ehtiy  was  ntcefiaty  to  avoid  a  fine  ? 
*d,*Whethet  the  flfemife  being  laid  before  the  time  of 
tkt  firit  oi&f,  the  ejectment  could  be  maintained? 
Tto  &e  fit*  queftioft  they  attfwttted  in  the  affirmative  %  g,  p#  Doug. 
to  the  fecond  in  the  negative }  upon  which  the  jadg-  4*4* 
meat  was  affirmed.  73*!™  ** 

Ss«-No 


44* 

aWilCR«45* 


I  Inft.  958  *. 
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§  51.  No  entry  is  neceflary  where  the  fine  is  levied 
without  proclamations,  for  the  ftatute  4  Hen*  7.  does 
not  extend  to  fuch  a  fine,  and  therefore  it  may  be 
avoided  at  any  time  within  twenty  years. 

§  52.  The  entry  to  avoid  a  fine  mod  be  made  by 
the  perfon  who  has  a  right  to  the  land,  or  by  fome 
one  appointed  by  him ;  for  a  perfon  who  has  a  right 
of  entry  may  empower  another  to  enter  for  him.  But 
if  a  ftranger  makes  an  entry  on  lands  whereof  a  fine 
has  been  levied,  in  the  name  of  a  perfon  who  has  a 
right  to  the  land,  without  any  preceding  command  or 
fubfequent  aflent,  within  five  years,  by  the  perfon 
having  right,  it  will  not  be  fufficient  >  for  the  ftatute. 
4  Hen.  7,  bars  all  perfons  who  do  not  claim  within 
five  years,  by  which  means  an  ele&ion  is  given  to  all 
thofe  who  have  a  right  at  the  time  when  a  fine  is  levied 
to  claim  or  not,  and  a  ftranger  cannot  make  this  elec- 
tion for  them. 


Pollard  t,  S  53-  A  diffeifor  levied  a  fine  with  proclamations, 

IrCT^oS.  *e  ^®^ec  not  knowing  it ;  and  a  ftranger  made,  an 

Moor  457.  entry  within,  five  years,  to  the  ufe  of  the  difieifee,  but 

Cro!*Elia.  **  the  difieifee  did  not  aflent  to  it,  until  the  five  years 


561 


were  expired.  It  was  determined  by  all  the  Judge* 
that  the  aflent  of  the  difieifee  to  the  entry,  after  the 
five  years  had  expired,  was  not  fufficient  to  render  it 
valid,  becaufe  the  ftatute  of  fines  ought  to  be  taken 
ftri&ly,  being  made  for  the  purpofe  of  repofe  and 
tranquillity. 


§  54.  A  perfon 


« 
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5  54*  A  perfbn  m  remainder  or  reverfion,  expectant  Shep.  Tou. 
on  a  leafe  for  life  or  years,  or  the  lord  of  a  tenant  by  l\c£i*6*. 
copy,  may  enter  in  the  name  of  the  tenant  for  life, 
the  tenant  for  years  or  the  copyholder,  to  hvt  thofe 
particular  interefts,  as  well  as  their  own  freehold  and' 
inheritance :  and  the  entry  of  thofe  particular  tenants 
will  alfo  fare  the  rights  of  the  lord,  the  remainder- 
man, or  reverfioner,  on  account  of  the  privity  of 
eftate  which  is  between  them.  A  guardian  by  nur- 
ture, or  in  focage,  may  alfo  enter  in  the  name  of  his 
ward  to  avoid .  a  fine,  and  .fuch  an  entry  will  fave  hit 
right. 

S  55.  The  entry  of  one  joint-tenant,  coparcener, 
or  tenant  in  common,  will  be  fufficient  to  avoid  the 
effed  of  a  fine,  as  to  the  other  joint-tenant,  coparcener, 
or  tenant  in  common. 

§  56.    By  the  ftatute  4  Ann.  c.  16.  f.   16.  it  is 

enafted,  u  That  no  claim  or  entry  to  be  made  of,  or 

"  upon  any  lands,  tenements,  or  hereditaments,  fhall 

**  be  of  any  force  or  effeft  to  avoid  any  fine  levie£,  or 

*€  to  be  levied  with  proclamations,  according  to  the 

cc  form  of  the  ftatute  in  that  cafe  made  and  provided, 

**  in  the  Court  of  Common  Pleas,  or  in  the  Courts 

*c  of  Seflions  in  any  of  the  counties  palatine,  or  in 

**   the  Courts  of  Grand  Seflions  in  Wales,  of  any 

€m  lands,  tenements,  or  hereditaments  j  or  fhall  be  a 

**  fufficient  entry  or  claim  within  the  ftatute  of  limita- 

**   lions,  unlefs  upon  fuch  entry  or  claim  an  a&ion 

**  fhall  be  commenced  within  one  year  next  after  the 

Vou  V.  R  "  making 
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"  making  of  fuch  entry  or  claim,  and  profecuted  with 
(  «  effect" 

« 

* 

Pica.  §  57.  The  proper  mode  of  reverting  a  fine  for  any 

defied  in  the  record  is,  we  have  feen,  by  writ  of 
error:  but  where  a  fine  is  void  ab  initio,  either  as 
to  all  mankind,  or  as  to  fome  particular  perfons,  its 
effe&s  may  then  be  avoided  by  plea* 

§  58.  Thus,  where  none  of  the  parties  to  a  fine 

have  an  eftate  of  freehold  in  the  lands  whereof  it  is 

levied,  fuch  fine  is  totally  void  as  to  all  ftrangers,  and 

Dyer  215  *.     may  be  avoided  by  pleading,   quod  partes  Jims  nee 

2  lnft.  533.  '   eorum  aliquis  tempore  levationis  finis,  nihil  babuerunt, 

nee  eorum  aliquis  babuit9  &e.  fed  quidam  y.  S.   cujus 

Jiatum  ipfe  habet*    This  mode  of  avoiding  a  fine  feems 

to  have  been  already  eftablifhed  in  the  time  of  Brae* 

Sraft*  436  b.   ton  :  Excufatur  etiam  qui  quod  clameutn  non  appofuerit, 

fcilicet  ubi  finis  ipfojure  Jit  nullus9  ut  Ji  fa&us  fuit  de 
tenemento  quod  alius  tenuity  utji  ipfe  qui  debuit  elameum 
appofuiffiy  v:l  antecejfor  fuus9  fuit  in  feifina  de  eadem 
re  quando  finis  fattusfuit,  et  non  ille  velanteeeffbr  fuus 
qui  finem  allegaU 

§  59*   The  plea  quod  partes  finis  nihil  babuerunt9 

might  originally  have  been  pleaded  by  any  perfon  who 

was  not  a  party  to  the  fine ;  and  there  is  a  very  long 

Hot.  Psftt  *.    cafe  in  the  Rolls  of  Parliament,  14  Ed.  3.  N°  31.  in 

*•  P-  •«•       which  it  was  determined,  that  a  ftranger  fliould  be 

allowed  this  averment.  But  by  the  ftatute  4  Hen*  7. 
parties  and  alfo  privies  to  a  fine  are  deprived  of  this 
plea $  and  as  it  is  now  determined,  that  the  iffue  in 

8  tail 
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tail  arc  meant  by  the  word  privy,  it  follows,  that  they 
cannot  avoid  a  fine  on  this  ground. 

$  60.  By  the  common  law  a  fine  might  be  avoided   Arermtnt  of 
on  account  of  any  fraud  in  the  parties  who  levied  it. 
Excufatur  etiam  quis  quod  clameum  non  appo/uerit,  ft   Brad.  436 1, 
finis  fdftus  fuerit  per  dolum  et  fraudem  vel  alio  modo  in 
alterius  prajudicium,  quod  finis  tenere  non  debeat. 

§  6u  Thus,  in  29  Eiiz.  one  Hubert  was  convi&ed  Hubert's 

Cafe,  Cro. 

in  the  Star  Chamber  upon  a  bill  exhibited  againft  him   £i;z.  53 1. 
for  procuring  one  Web/ter  to  acknowledge  a  fine,  in  J2RCpP6g2£' 
the  name  of  Alexander  Gillibrand  (who  was  then  be-  Co-  Kead.  7- 
yond  fea).     The  fentence  was,  that  he  fhould  be  fined 
and  imprifoned,  and  that  the  fine  thus  levied  fhould 
be  avoided  (if  it  could  be  fo  done)   by  entering  a 
vacat  on  the  roll,  or  otherwife  as  the  Juftices  of  the 
Common  Pleas  fhould  bed  approve ;  and  if  it  could 
not  be  fo  made  void,  that  then  Hubert,  by  fine  or 
otherwife,  as  Gellibrand  might  devife,  fhould  re-6onvey 
the  land  to  him  and  his  heirs. 

$62.  Soon  after  the  reiteration,  doubts  were  enter- 
tained refpe&ing  the  power  of  Parliament  to  fet  afide 
a  fine  obtained  by  force  and  fraud. 

A  bill  having  been  brought  into  the  Houfe  of  Lords   Lords  Jour. 

to  vacate  certain  fines  unduly  procured  to  be  levied.  iiq£*?U 

by  Sir  Edward  Powell  and  Dame  Mary  his  wife,  the 

Houfe  commanded  the  Judges  to  deliver  their  opinions 

thereon  in  point  of  law :  the  Lord  Chief  Juftice  of 

the  King's  Bench  delivered  it  as  his  opinion,  and  that 

Ra  of 
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of  all  the  reft  of  tde  Judges,  to  be,  "  That  they  did 
"  not  find  by  any  record  or  precedent  in  their  law 
44  books  of  any  fine  which  had  been  perfected,  that 
"  had  been  vacated  for  fraud  or  force  in  Parliament, 
"  or  any  other  place."  The  queftion  was  then  p*tf 
*  whether  the  fine  qras  obtained  by  force  ?  and  it  was 
refolved  in  the  affirmative.    The  bill  paflfed,  but  the 

Id,  pa,  209.  a  following  proteft  was  entered,  figned  by  Lord  Chan- 
cellor Hyde  and  feveral  other  Lords,  u  That  fines  are 
"  the  foundations  of  the  affurances  of  the  realm,  upon 
"  which  fo  many  titles  depend,  and  therefore  ought 
"  not  to  be  fhaken,  nor  hath  there  any  precedent  oc- 
**  curred  to  us  wherein  any  fines  have  been  vacated 
**  by  judgment  or  aft  of  Parliament,  or  otherwife 
"  without  confent  of  die  parties j  .the  eye  of  the  law 
«  looking  topon  fines  as  things  always  tranfa&ed  by 
"  confent,  and  with  that  reverence,  that  no  averment 
«*  whatfoever  fhall  be  againft  them  when  they  are"  per- 

Common*       u  fe&ed."    In  the  Houfe  of  Commons  counfel  were 

p^uT    #     hear<*  ^or  an(*  againft  this  bill,  and  the  Hbufe  being 
13  fc  14  Car.   fatisfied  that  they  had  full' power  and  jurifdiftion  of 

the  caufe,  the  bill  paffed. 


a.  c.  27, 


9 

3  Rep.  8e*.        §  63.  A  fine  may  alfo  be  avoided  by  an  averment 
Jcnk."  A54.  !    °f  fraud,  in  confequence  of  the  ftatute  27  Eliz.  c.  4. 

where  it  appears  to  have  been  levied  to  fecret  ufes,  for 
the  purpofe  of  deceiving  purchafers ;  or  by  an  aver- 
ment of  ufury  under  the  ftatute  1 3  Eliz.  c.  8. 

Court«  of  §  64.  Although  a  fine  duly  levied  is  as  effe&ual 

and  binding  in  a  court  of  equity  as  in  a  court  of 
law,  becaufe  it  is  one  of   the  common  afTurances 

2  of 
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of    the   realm,    and    was    originally   mftituted    for 
the  purpofe  of  fecuring  thofe  who  were  in  pofTeflioH 
of  lands;    yet  if  any  fraud  or  undue    practice  ap- 
pears to  have  been  ufed  in  obtaining  a  fine,   the 
Court  of  Chancery  has  then  a  power  of  relieving 
againfl  it,  as  much  as  againft  any  other  conveyance ; 
for  although  it  might  be  extremely  improper  and  in- 
convenient to  admit  of  an  averment  in  a  court  of 
common  law,  againft  a  fine  obtained  by  fraud,  becaufe 
it  would  be  dangerous  to  permit  the  evidence  of  a 
record  to  be  queftioned  in.  any  cafe  whatever ;  yet  as 
there  is  a  method  in  which  relief  may  be  given  in  cafes  Day  % 
of  this  kind,  without  contradi&ing  the  principles  of  t  R^^ep. 
the  common  law,  it  is  highly  proper  that  a  court  of  in- 
equity fhould  adopt  it,  and  the  Lord  Chancellor  ap«  Welby,  * 
pears  to  have  exercifed  this  jurifiiic&on  as  early  as  the   xTv\J!%b. 
reign  of  Queen  Elizabeth.  375* 

§  65.  The  Court  of  Chancery  however  does  not 
abfolutely  fet  afide  a'  fine  b  obtained,  nor  does  it  fend 
the  party  aggrieved  to  tilt  Court  of  Common  Pleas  to 
get  it  reverted ;  but  it  confiders  all  thofe  who  have 
taken  an  eftate  by  fuch  a  fine,  with  notice  of  the  fraud, 
as  truftees  for  the  perfons  who  have  been  defrauded* 
and  decrees  a  re-conveyance  of  the  lands,  on  the  ge» 
neral  ground  of  laying  hold  of  the  ill  confeience  of 
die  parries,  to  make  them  do  that  which  h  neceflary 
for  reftoring  matters  to  their  fituatioa.    But  with  re-  Wright  n 


gw 
th. 


fpcGc  to  any  technical  error  in  a  fine,  or  irregularity  of  ^hill 


101. 


the  commiffioners  whoftave  taken  the  acknowledgment  St.  John  y. 

of  it,  it  is  a  matter  only  cognizable  in  the  Court  of  ,  Ab.  Eq.  259; 

Common  Pleas,  becaufe  a  fine  being  of  the  feme  na-  l  VcaleT  a8^ 

R3  ture  \ 
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ture  as  a  judgment,  is  properly  examinable  in  that 
court  only  where  it  is  entered. 

Colebyv.  §  66,  A  bill  was  filed  by  one  Cole by ,  to  be  relieved 

Smith 

1  Vera.  20c.     againft  a  purchafe  made  from  the  plaintiff's  father, 

fuggefting  that  he  had  been  circumvented  and  impofed 
.  upon  by  the  defendants.  The  defendants  infilled  on 
their  purchafe,  and  it  appeared  that  there  were,  firft, 
articles  for  the  purchafe  under  hand  and  feal,  and  fome 
time  after  that,  a  conveyance  a&ually  made  and  exe- 
cuted in  purfuance  of  thefe  articles,  and  the  purchafe- 
money  paid  and  fecured ;  and  after  all  this,  a  fine 
levied  by  the  plaintiff's  father  to  the  purchafer.  Lord 
Keeper  North  9  upon  the  hearing  of  the  caufe,  fet  the 
purchafe  afide,  becaufe  there  appeared  to  be  fome 
art  ufed  to  perfuade  the  plaintiff's  father  to  fell  the 
lands. 

Woodhoufe  §  67.  A  perfon  having  prevailed  on  a  woman  to 

2  Vcru.  \oj.   ^evX  a  **ne  °^  *omc  houfo*  and  to  execute  a  deed  de-. 

claxing  the  ufes  thereof  to  himfelf  and  his  heirs,  it 
being  proved  that  the  woman,  at  the  time  of  levying 
the  fine,  declared  that  fhe  mufl  make  ufe  of  fome 
friend's  name  in  truft  for  herfelf,  and  fhe  having  after- 
wards declared  in  her  will,  that  fhe  only  levied  the 
fine  for  the  better  enabling  her  to  difpofe  of  her  eftate, 
and  having  devifed  it  to  J.  S.  fubjed  to  the  payment, 
of  her  debts :  the  Court  of  Chancery  decreed,  not. 
only  that  the  lands  were  liable  to  the  debts  of  the  tef-. 
tatrix,  but  alfo  that  the  perfon* to  whofe  ufe  the  fine, 
was  declared,  fhould  convey  the  houfes  to  J.  S.  ac- 
i  cording  to  the  will. 

S  68.  Where 


fT/AXXXV.     Fine.    Ch.  xrV.  §  68— 70.  247 

*"  §  68.  Where  a  fine  is  levied  by  a  perfon  who  has    aAtk.jtt. 
got  into  poffeffion  under  a  forged  deed,  a  court  of 
equity  will  not  allow  it  to  have  any  operation. 

$  69.  If  tenants  give  a  conditional  poffeffion  only,    \^tm  390- 
provided  they  may  pay  their  rents  to  a  third  perfon, 
until  a  fuit  is  determined :  a  fine  levied  under  fuch  a 
pbffeflion  will  not  in  a  court  of  equity  be  allowed  to 
have  any  operation. 

§  70.  By  the  common  law,  if  an  infant  or^idiot  has   2  r^  ^d9 
by  any  negleft  or  contrivance  been  permitted  to  levy    io*6?-  4*'- 
a  fine,  his  declaration  of  the  ufes  thereof  will  be  good,    Hobart  224. 
lb  long  as  the  fine  remains  in  force  j  and  if  the  fine    ,    ****  3°* 
is  never  reverfed,  his  declaration  of  the  ufes  Will  be 
binding  and  conclufive  on  him  and  his  heirs  for  ever; 
becaufe  the  law  will  not  prefume  that  a  fine,  which  is 
a  folemn  aft  on  record,  has  been  levied  by  a  perfon 
labouring  under  fuch  difabilities,  and  therefore  until 
the  fine,  which  is  the  principal,  is  annulled,  the  decla- 
ration of  the  ufes  thereof  will  remain  good.     Thus, 
(lands  the  common  law  on  this  point ;   but  as  the 
Court  of  Chancery  has,  in  many  inftances,  compelled 
perfons  who  had  obtained  eftates  under  a  fine  in  a  frau- 
dulent manner,  to  re-convey  them  to  thofe  who  were 
really  intitled  thereto :  fo,  that  court  will  interpofe  its    Rufhley  *. 
authority  in  cafes  of  this  kind,  and  not  fuffer  the  de-   Xothm  42. 
claration  of  ufes  of  a  fine  levied  by  an  idiot  to  bar  his 
heirs ;  as  no  fpecies  of  fraud  can  be  more  evident, 
than  that  of  obtaining  a  conveyance  from  a  perfon  of 
this  defcription. 

R4  Thus, 
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Addifon  v.  Thus,  where  one  Addifon  by  a  firft  and  fecond  in* 

D?^fon»  g ,  quifition  was  found  a  lunatick  in  1 706  from  the  year 
%  Vef.  403.  1689,  without  any  intervals.  The  defendant  had  got 
3        '*'*'    a  mortgage,  and  at  laft  an  abfolute  purchafe  at  great 

undervalue,  by  deeds,  fines,  and  recoveries  ;  the  court 

fet  afide  the  purchafes* 

$  71.  A  court  of  equity  will  not  fuffer  a  fine  and 
non-claim  to  bar  any  charge  on  lands,  where  the  per* 
fon  who  levied  the  fine  had  notice  of  fuch  charge, 

Dnpm'  §  72*  Thus,  where  a  perfon  to  whom  lands  were 

Y^wf**  devifed  chargeable  with  legacies,  levied  a  fine,  on 
3  Vera.  66a.    ^rhich  there  was  five  years  non-claim,  and  afterwards 

granted  a  rent-charge  and  mortgaged  the  lands*  It 
was  decreed  that  the  fine  and  non-claim  were  no  bar 
to  the  legatees,  becaufe  the  devifee  having  no  tide  but 
under  the  will,  muft  have  had  notice  of  them, 

§  73*  A  fine  levied  by  a  truftee  will  not  be  allowed 
k  Vera.  140.    t0  *&&  ^  ^tercft  of  the  ceftui  que  truft.    Thus,  m 

the  cafe  of  Bovcy  v.  Smithy  the  Lord  Keeper  put  this 
cafe  to  Serjeant  Maynardi—"  A.  foiled  in  fee  in  truft 
"  for  B.  for  full  confideration  conveys  to  C  the  pur» 
"  chafer  having  notice  of  the  truft  j  and  afterwards 
C.  to  ftrengthea  his  own  eftate  levies  a  fine.  Whe- 
ther B.  the  ceftui  que  truft  be  not  in  th#  cafe  bound 
to  enter  within  five  years  ?  and  the  counfel  were  all 
qf  opinion,  that  he  was  not ;  for  C.  having  pur* 
44  chafed  with  notice,  notwithftanding  any  confident- 
"  don  paid  by  him,  was  but  a  truftee.  for  B.  and  k> 
"  the  eftate  not  being  difplaeed,  the  fine  cannot  bar/* 

5  74-  So 


u 
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§  74.   So  in  the  cafe  of  Shields  v.  Atkins,  Lord   j  Atk.  563, 
Htrdwicke  fays,  it  would  be  dangerous,  where  a  perfon 
enters  on  the  foot  of  a  truft,  and  never  makes  any 
declaration  of  his  having  performed  the  truft,  to  con* 
ilrue  this  fuch  an  entry,  as  that  a  fine  and  non-claim 
afterwards  would  be  a  bar*    And  in  the  cafe  of  Lord 
Pomfret  v.  Lord  Wind/or,  his  Lordfhip  obferved,  that   2  Vczey  4§t. 
a  court  of  equity  would  not  fuffer  a  fine  levied  by  a  gg  p%     3  ' 
truftee,  to  bar  an  equitable  right :  and  that  if  a  prac- 
tice of  this  kind  was  fufifered  to  prevail,  a  court  of 
equity  might  3s  well  be  aboli&ed  by  aft  of  Parlia- 
ment, 

^  75.  It  is  a  principle  of  equity,  that  if  a  ftranger   1  Vera.  195. 
enters  upon  an  infant's  eftate  and  receives  the  profits,   *    crn#  *4*# 
he  fliall  be  looked  upon  as  a  truflee  for  the  infant  j 
and  that  the  laches  of  a  truftee  fhajl  not  prejudice  the 
fe/lui  que  truft. 

%  -76.  Thus,  where  A.  deviled  lands  to  truftees  until  Allen  ▼. 
his  debts  were  paid,  then  to  an  infant  and  his  hem,  a  y^  *$*. 
the  defendant  entered  on  the  eftate  and  levied  a  fine ; 
five  years  paft ;  the  infant  brought  an  eje&oient  as 
foon  as  he  had  attained  bis  full  age,  but  was  barred  by 
the  fine  and  nan-claim.  He  then  brought  his  bill  in 
Chancery,  where  it  was  determined  that  although  the 
fine  and  non-claim  was  a  good  bar  at  law,  the  legal 
eftate  being  in  the  truftees  who  were  of  full  age  and 
ought  to  hare  entered,  yet  that  the  plaintiff  ought  not 
to  fuffer  for  their  laches,  being  an  in£mt  The  court 
decreed  the  poffeffion,  and  an  account  of  profits, 
dtic&ring  the  fine  and  non-claim  (hould  not  run  upon 

the 
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the  trull  in  the  infant's  minority,  nor  he  fuffer  for  the 

1 

laches  of  his  truftee. 


1  Vent.  82. 
1  Lev.  272. 
a  Vcxey  482, 


5  jj.  A  mortgagor  cannot  bar  a  mortgagee  by  a 
fine  and  non-claim :  for  although  the  mortgagee  be  in 
reality  out  of  poffeffion,  yet  when  that  is  done  by  the 
confent  of  both  parties,  and  the  nature  of  the  contract 
requires  it  fhould  be  fo,  while  the  intereft  is  paid : 
It  would  be  againfl  the  original  defign  of  the  contrad, 
that  any  ad  of  the  mortgagor,  except  the  payment 
of  the  money,  fhould  deprive  the  mortgagee  of  his 
fecurity. 


Weldon  v. 
Dux.  Ebor. 
1  Vera.  132. 
a  Vera.  89. 
Cootnu 


Goodrick  v. 
Brown, 
1  Chan.  Ca. 

49- 

3  Vera.  50. 


§  78.  A  fine  and  non-claim  by  a  mortgagee  in  pof- 
feffion will  not,  from  the  fame  principle,  bar  the 
equity  of  redemption.  Thus,  where  a  fine  and  non- 
claim  was  pleaded  to  a  bill  brought  for  the  redemption 
of  a  mortgage,  the  plea  was  over-ruled. 

§  79.  Where  a  fine  is  levied  purfuant  to  a  decree  of 
the  Court  of  Chancery,  for  a  particular  purpofe,  that 
Court  will  not  permit  it  to  operate  farther  than  the  de- 
cree dire&s. 


Trevor  ▼. 
Trevor,  Tit. 
32.  ch.  2C. 


.  §  80.  The  intention  of  marriage  articles  is  fo  far 
confidered  in  equity,  that  if  a  fine  be  levied  of  the 
lands  comprehended  in  fuch  articles  to  different  ufes, 
a  court  of  equity  will  compel  a  conveyance  of  the 
lands  to  the  ufes  of  the  marriage*  articles,  notwith- 
{landing  the  fine. 


§  81.  The 
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581.  The  plea  of  a  fine  and  long  pofleffion  under 
it,  is  not  a  good  bar  to  a  bill  brought  for  a  difcovery 
of  the  deeds,  declaring  the  ufes  of  fuch  fine. 

§  82.  William  Lord  Brereton,  being  feifed  in  fee  of  Holt  ▼. 
the  impropriate  re&ory  of  Middhwich,  and  of  the  ad-  4  Brown  act. 
vowfon  and  vicarage  of  the  faid  church,  as  appendant 
to  the  re&ory,  agreed  with  Robert  Lowe  to  convey  the 
fame  to  him ;  and,  in  purfuance  of  this  agreement, 
the  laid  William  Lord  Brereton  and  Elizabeth  his  wife, 
ajid  William,  their  fon  and  heir  apparent,  in  1 664,  le- 
vied a  fine  fur  conufance  de  droit  come  ceo,  &c.  in  confi- 
deration  of  1 000  /•  therein  mentioned  to  be  the  pur- 
chafe-money,  in  the  court  of  the  county  palatine  of 
Cbejier,  to  the  faid  Robert  Lowe,  and  to  Edward  Min- 
fhall,  Gabriel  Hodgson,  and  John  Wilfon,  (who  all  thre^ 
died  in  Lowe's  life-time),  and  to  the  heirs  of  the  faid 
Robert  Lowe.     About  the  year  J  702,  Samuel  Lowe, 
the  fon  and  heir  of  Robert  Lowe,  prefented  a  clerk  to 
the  vicarage  of  Middlewicb,  who  was  inftituted  and 
mdu&ed,  and  continued  in  pofleffion  till  his  deatb^ 
which,  happened  in  the  year  1718,  when  Francis  Lord 
Brereton,  prefented  his  clerk  to  the  vicarage,  who  was 
inftituted  and  indu&ed.     James  Lowe,  the  refpondentY 
brother,  brought  a  writ  of  £>uare  Jmpedit,  but,  before, 
the  matter  was  determined,  the  incumbent  died,  and 
the  refppndent  Lowe  prefented  his  clerk,  who  was  in- 
flituted  and  indu&ed.     And  the  appellants  brought 
their  writ  of  £>uare  Impedit,  to  repover  that  turn  of 
prefentation,  claiming  the  fame  under  a  conveyance 
from  the  family  of  Brereton.    The  refpondent  Lowe 
baying  pleaded  his  title  to  the  re&ory  and  vicarage 
,  under 
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under  the  purchafe  and  fine  above  mentioned,  the  ap- 
pellants, ia  Eajler  term  1734,  exhibited  their  bill  in 
the  Court  of  Exchequer  againft  the  refpondent,  fetting 
forth,  that  William  Lord  Brereton  being  minded  to  fcH 
the  glebe  and  tidies  of  the  faid  re&ory,  the  respondent's 
grandfather,  who  was  then  bailiff  to  Lord  Brereton^ 
prevailed  on  him,  his  lady  and  fon,  for  fome  fmall  fum 
of  money,  to  fell  and  convey  to  the  faid  Robert  Lowe  the 
glebe  lands  and  tithes  of  the  greateft  part  of  the  faid 
parifh ;  and  other  parcels  of  the  faid  tidies  were  about 
the  fame  time  purchafed  by  feveral  other  perfons,  and 
conveyed  to  them,  and  the  laid  Robert  Lowe,  as  part 
'  of  the  confederation  for  the  purchafe  of  the  laid  tithes, 
agreed  to  take  upon  iumfelf  the  payment  of  the  ftipend 
1  of  nineteen  marks  to  the  vicar ;  but  neither  he  nor  his 

fbn  ever  pretended  or  infilled  on  any  right  to  the  ad-* 
vowfon  of  the  vicarage,  nor  ever  attempted  to  prefent 
thereto,  except  in  the  year  1 70a,  when  Samuel  Lowe, 
taking  advantage  of  John  Lord  Brereton**  being  then  un» 
der  a  cbttkniffion  of  lunacy,  prefented  a  clerk.  The  ap. 
pellants,  therefore,  prayed,  that  the  refpondent  might 
difcover  whether  there  was  not  fome  deed  wherein  the 
ufes  of  die  fine  were  declared,  and  whether  a  lbbfe* 
quent  fine  of  particular  parcels  of  the  redory  was  not 
levied  in  1067,  and  deeds  executed  declaring  tht  ufes 

thereof. In  bar  to  this  difcovery,  the  refpondent 

pleaded  the  purchafe  fo  made  by  Robert  Lowe  his  grand* 
father,  and  the  fine  thereupon  levied  to  him  of  the  (aid 
te&ory,  and  the  advowfon  of  the  laid  vicarage ;  and 
alio  die  payment  of  the  faid  fum  of  tooo  l.  the  pur- 
ehafemoney  mentioned  in  fuch  fine.  That  proclama* 
tions  were  duly  made  on  the  faid  fine,  and  that  no 

claim 
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claim  was  made  to  the  premifes  withia  five  years  next 
after.  That  the  refpondent,  and  thofe  claiming  under 
him,  enjoyed  the  premifes  for  fifty  years  and  upwards, 
and  infifted  on  the  ftatute  of  limitations. 

On  the  9th  of  November  1 734,  this  plea  came  on  to 
be  argued  before  the  barons,  when  they  ordered  that 
the  plea  fhould  be  allowed.  An  appeal  was  then 
brought  'in  the  Houfe  of  Lords,  and,  on  behalf  of  the 
appellants,  it  was  argued,  that  the  fine  infifted  by  the 
plea  to  have  been  levied  to  Robert  Lowe,  Minjhall, 
Hodgson,  and  Wilfon,  was  not  levied  with  an  inten- 
tion to  convey  the  reftory  to  the  conufces  for  their 
ownufe,  but  only  to  clear  the  title  to  the  re&ory, 
which  was  then  intended  to  be  fold  in  parcels ;  and  as 
there  did  not  appear  to  be  any  declaration  of  the  ufes 
of  this  fine,  it  would,  by  the  rules  of  law,  refult  to 
die  eouufors.  That  the  end  of  the  bill  was  to  difcover 
the  intent  and  defign  of  the  laid  fine,  and  of  a  fubfe- 
quent  tee,  faid  to  have  been  levied  in  1667  to  the  faid 
Robert  Lowe,  of  divers  parcels  of  the  faid  re&ory j  and 
by  the  difcovery  of  tins  fecond  fine,  and  the  ufes  of 
it,  and  the  confideration  of  fuch  conveyance,  to  {hew 
that  the  ufcs  of  the  firft  fine  did  refult  to  the  conufors, 
or  at  leaft,  as  to  fuch  parts  of  the  re&ory  as  were  not  par* 
ocularly  conveyed  by  the  fecond  fine,  and  the  deeds  de- 
claring the  ufes  of  it ;  and,  therefore,  the  firft  fine  ought 
Dot  to  have  been  pleaded  in  bar  to  fuch  difcovery,  without 
a  denial  of  the  particular  circumftances  charged  by  the 
bill,  as  an  evidence  of  fuch  refulting  ufe.  That  the 
refpondent,  by  not  anfwering  or  denying  the  feveral 
charges  in  the  bill,  touching  the  fecond  fine,  and  the 

declaration 
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declaration  of  it$  ufes,  did  implicitly  admit  the  fame, 
and  that  the  advowfon  of  the  vicarage  was  not  com- 
prized therein ;  and  this  admiflion  was  a  ftrong  evi- 
dence  againft  him  to  (hew,  that  the  firft  fine  was  levied 
only  for  the  purpofes  above  mentioi\ed,  and  that  no- 
'  thing  more  was  intended  to  pais  to  his  anceftor,  than 

what  was  particularly  comprized  in  the  fecond  fine,  and 
the  declaration  of  the  ufes  thereof.     That  it  did  not 
appear  by  the  plea,  what  was  the  real  purchafe-money 
of  the  advowfon,  nor  that  the  fame  was  paid  by  Robert. 
Lowe,  the  refpondent's  anceftor.     That  the  appellants 
f    and  the  refpondent  derived  under  the  fame  title,  and 
the  right  of  the  appellants  to*  the .  advowfon  appeared 
from  the  refpopdent's  own  conveyances ;  the  pretence, 
therefore,  of  his  anceftor's  being  a  piirchafer,  without 
any  notice  of  the  appellant's  title,  was  without  founda- 
tion.   And  as  to  the  quiet  enjoyment, .  the  fine  and 
non-claim,  and  the  ftatute  of  limitations,  fet  up  as  a 
bar  to  the  difcovery  fought,  by  the  appellants,  it  was 
faid,  that  as  to  thte  glebe,  and  fuch  part  of  the  tithes, 
parcel  of  the  faid  re&ory,  as  the  refpondent  claimed, 
there  might  have  been  a  long  and  quiet  poffeffion,  nor 
was  his  title  thereto  at  all  impeached  by  the  appellant's 
bill  y  but  as  to  the  advowfon  of  the  vicarage,  the  only 
evidence  of  enjoyment  infilled  on  by  the  refpondent, 
•  was  a  presentation  about  the  year  1702,  which  was  dur- 
ing the  lunacy  of  Lord  'John  ;  and,  fince  that  time, 
Lord  Francis,  his  heir,  prefented  the  laft  incumbent,  - 
and  regained  the  poffeffion  of  the  vicarage.     It  was,* 
therefore,  hoped,  that  the  faid  plea  fhould  not  bar  the 
appellants  of  a  full  difcovery  of  the  refpondent's  title, : 
but  that  the  order  for  allowing  the  fame  fhould  be  rc-j 

verfed. 
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Verfed.     On  the  other  fide,  it  was  contended,   that 
Robert  Lowe,  the  refpondent's  grandfather,  and  under 
whom  he  claimed,  was  a  purchafer  of  the  re&ory  and 
the  advowfon  of  the  vicarage,  by  the  fine  levied  in 
16649  for  1 000  A,  without  any  notice  of  any  other 
title ;  and,  therefore,  by  the  known  and  eftablifhed 
rules  and  pradice  of  courts  of  equity,  the  refpondent 
ought  not  to  be  obliged  any  further  to  difcover  or  dif- 
clofe  his  title ;    nor  were  the  appellants  entitled  to 
the  aid  of  a  court  of  equity  in  refpecl  to  fuch  title. 
That  by  the  fine,  proclamations,  and  non-claim  there- 
upon, and  by  the  length  of  peaceable  pofleflion  and  en- 
joyment, which  the  refpondent's  grandfather,  father, 
and  brother,  and  thofe  claiming  under  them,  had  fuc- 
ceffively  of  the  faid  advowfon,  under  the  faid  fine  and 
purchafe ;  the  title 'under  which  the  appellants,  by  their 
bill,  claimed  the  fame,  was  utterly  and  effe&ually  bar- 
red and  defeated  both  at  law  and  in  equity;  and, 
therefore,  the  order  for  allowing  the  plea  ought  to  be 
affirmed,  and  the  appeal  difmifled  with  cofts.     After 
hearing  counfel  on  this  appeal,  it  was  ordered  and  ad- 
judged, that  the  order  therein  complained  of,  fhould 
be  reverfed ;  and  that  the  plea  fhould  fland  for  an 
anfwer,  with  liberty  to  except  fo  far,  as  to  oblige  the 
refpondent  to  difcover  any  conveyance  or  conveyances 
made  by  William  Lord  Brer et on  and  Elizabeth  his  wife,* 
and  William  Brereton  Efq.  their  fon,  or  any  or  either 
of  them,  to  Robert  Lowe,  the  refpondent's  grandfather, 
alone,  or  jointly,  with  any  other  perfon  or  perfons ;' 
and  to  difcover  any  deed  or  deeds,  declaring  the  ufes 
of  a  fine,  in  the  pleadings  mentioned  to  be  levied  in 
the  1 6th  year  of  King  Charles  1L  or  declaring  the  ufes 

of 
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of  a  fine  in  the  pleadings  alio  mentioned  to  be  levied  ift 
the  year  1 667. 

§  83.  Although  a  bill,  in  eqqity,  is  not  fuch  an 

a&ion  as  will  avoid  a  fine,  if  the  fubjeft-matter  of  the 

fuit  be  of  legal  juriftfi&ion  ;  yet  ftill,  in  fome  inftances, 

*    the  filing  a  bill  in  a  court  of  equity,  will  prevent  the 

a  Atk.  389,     bar  arifing  from  a  fine  and  non-claim ;  and,  in  cafes 

39°'  of  this  kind,  the  court  will  direft  ^  trial  at  law,  with 

an  order,  that  the  defendant  fhail  not  fe^up  fhe  fine  in 
bar  of  the  plaintiff's  claim,  upon  the  lame  principle 
that  a  court  of  equity  fometimes  dire&s  that  the  defen- 
dants, in  a  fuit  at  law,  (hall  not  plead  the  ft^tute  of 
limitations. 

Fincke  ▼.  §  84.  Sir  John  Thornycroft  Bart,  being  entitled  to 

^BnTTep*'    *e  remaindcr  *n  fo  °f  *e  eftates  in  queftion,  expeft- 
*89-    ^  ,      ant  on  the  deceafe  of  his  fitter  Elizabeth,  the  then  wife 

4  Bro.  Pari. 

Ca.  9  .  of  General   Handafyde,   devifed  th$  fame  to  Henry 

Forjier  in  fee.     After  the  deceafe  of  Sir  Jobp  Tborny- 
crofts  difputes  arofe  between  Mrs.  Handafyde,  who  was 
heir  at  law  of  Sir  John  Thornycroft  and  Mr.  Forjier ',  re- 
fpe&ing  the  validity  6f  this  will,  wliich  were  compro- 
mifed,  and  Mr.  Forjier,  in  confideration  of  630  /.,  con- 
veyed all  his  intereft'  in  the  eftates  devifed  by  the  faid 
will  to  General  Handafyde  and  his  wife  in  fee  as  joint- 
tenants.     Mrs.  Handafyde  furvived  her  hufband,  and, 
having  no  iffue,  (he  devifed  among  other  eftates,  u  her 
u  eftate  and  manor  of  Stockwell  in  the  parifh  of  Lam- 
"  beth,  in  the  county  of  Surry,  and  all  thereunto  be- 
w  longing,  to  Hen/haw  Thornycroft,  and  his  heirs  male* 
"  and  appointed  hini  her  executor."    Upon  the  death 

of 
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*  of  Mrs,  Handafyde,  Henjhaw  Thornycroft  entered  into 
pbffeffion  of  all  the  eftates  whereof  fhe  was  feifed, 
among  which  was  a  farm  fituated  in  the  parifh  of  S/. 
Mary  Newington,  but  which  was  not  within  the  manor 
of  Stockwelly  and  therefore  did  not  pafs  by  the  will, 
and  in  Hilary  term  1773,  levied  a  fine  and  fuffered  a 
recovery  of  all  thofe  eftates,  in  order  to  bar  the  intail. 
Previous  to  this,  Elizabeth  Pincke  and  Ann  Thornycroft^ 
who  were  the  heirs  at  law  of  Mrs.  Handafyde^  filed 
their  bill  in  the  Court  of  Chancery  againft  Henjhaw 
Thornycroft,  praying,  that  the  faid  Thornycroft  might 
fet  forth  the  dates  and  fhort  contents  of  all  the  deeds* 
evidences,  and  writings  in  his  cuftody  or  power,  re- 
lating to  the  eftates  whereof  Mrs.  Handafyde  died  feifed  ; 
and  that  he  might  likewife  fet  forth  and  difcover  of 
what  lands  of  the  faid  Mrs.  Handafyde  he  was  in  pof- 
feflion,  which  were  not  comprifed  in  her  will,  and  for 
ah  account  of  the  rents  and  profits  of  the  faid  premifes 
received  by  him  (ince  the  deceafe  of  Mrs.  Handafyde, 
and  for  a  delivery  of  all  deeds  relating  thereto.     The 
defendant,  by  his  anfwer,  denied  being  in  poffeflion  of 
any  eftates  belonging  to  Mrs.  Handafyde,   but  what 
were  comprifed  in  her  will.     The  heirs  at  law  foon 
after  difcoverecf,  that  the  farm  .  at  Newington  was  not 
devifed  by  the  will,  and,  therefore,  brought  an'  eject- 
ment for  the  recovery  of  it.     Notice  of  trial  having 
been  given  juft  before  the  fummer  aflizes  1778,  a  few1 
days  before  the  trial  was  to  come  on,  the  folicitor  for 
the  defendant  informed  the  folicitor  for  the  plaintiff  of 
the  will  of  Sir  John  Thornycroft l,  and  that  the  produc- 
tion of  that  will,  and  fetting  up  the  title  of  Henry 
For/ier  under  it,  would  nonfuit  the  plaintiff  in  ejeft- . 
Vol.  V,  S  '  ment, 
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merit,  but  did  not  mention  the  firfe  or  the  dted  hf 
which  Torjler'%  title  tf  a*  conveyed  to  Mrs.  Handafyde9 
that  deed  being  in  fatt  not  then  difcovered.  The  heir* 
at  law  gave  notice  of  trial  for  the  Lent  aflizes  1779, 
*rhen  Henry  Tfjornycroft  fet  up  the  fine  and  non-claim  ; 
arid  there  having  been  no  a&ual  entry,  the  plaintiffs 
were  rionfuited.  Upon  this,  the  plaintiffs  filed  a  bill 
of  revivor  and  fupplement,  praying,  that  under  thefe 
circumftances,  the  defendants  anight  be  retrained  from 
fettirig  up  the  fine  in  any  manner  to  the  prejudice  of 
the  plaintiffs*  The  cafe  was  heard  before  the  Lords 
Commiflioners,  Loughborough,  AJhhurfi,  and  Hot  ham  ; 
arid  on  behalf  of  the  plaintiffs  it  was  contended,  that 
they  fhould  have  proceeded  to  trial  at  the  Summer 
aflizes  1778,  which  was  before,  the  expiration  of  the 
fire  years,  if  they  had  not  been  prevented  by  the  in- 
formation of  the  folicitor ;  and,  therefore,  this  was  a 
proper  cafe  for  the  interference  of  a  court  of  equity, 
lliey  infilled  further,  that  the  filing  of  the  bill  in  the 
Court  of  Chancery  was  of  itfelf  fufEcient  to  prevent 
the  bar,  arifing  from  the  fine  and  non-claim  taking 
place. 

For  the  defendants,  it  was  urged,  that  there  was  iio 
impropriety  in  the  folicitor's  conduft  j.  that  the  court 
would  not  interfere  to  prevent  thfc  operation  of  a  fine, 
unlefe  in  cafes  of  fraud ;  and  that  the  bill  being,  in  fub- 
ftance,  a  mere  bill  for  difcovery,  could  not  operate  to 
prevent  the  bar  arifing  from  the  fine. 

Lord  Loughborough. —  "  If  it  wefe  made  out  that 
"  the  plaintiffs  were  prevented  from  trying  their  caufe 
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by  fraud,  I  (hould  think,  under  the  principles  of 
thi*  court,  the  defendants  ought  to  be  reftrained 
u  from  fetting  up  the  fine  as  a  bar ;  but  here  the  plain- 
u  tiffs  take  it  for  granted,  that  a  bill  filed  in  this  court 
for  any  purpofe,  will  prevent  the  ftatute  of  limita- 
tion, or  a  fine  barring.    All  legal  interefts  are  bound 
"  by  the  fine ;  if  the  fubjeft-matter  of  the  fuit  be  of 
"  legal  jurifdiftion,  the  bringing  a  fuit  in  equity  will 
u  not  bar  the  operation  of  the  fine.    If  a  demand  of 
a  debt  be  made  here,  if  it  be  a  legal  debt,  this  court 
being  applied  to  for  a  difcovery ,  will  not  prevent  the 
"  ftatute  of  limitations  from  running ;  but  if  it  be  for 
"  payment  out  of  affets,  for  which  this  is  the  proper 
"  jurifdidion,  there  the  filing  of  the  bill  is  the  com- 
"  mencement  of  a  proper  fuit.    I  do  not  fay,  that  a 
"  cafe  may  not  exift  where  the  bad  faith  of  par* 
ties  may  make  a  ground  to  prevent  a  fine  from  bar- 
ring ;  but  here  was  only  a  communication  of  the 
"  truth  of  the  cafe ;  the  attorney  ftated  all  he  knew : 
it  was  not  his  duty  to  give  notice  of  the  fine :  it  was 
not  in  proof  that  it  was  in  confequence  of  this  they 
€*  did  not  try  the  caufe.     It  was  their  own  judgment 
"  that  decided  upon  it.     A  legal  bar  has  taken  place 
"  in  confequence  of  a  legal  provifion,  whether  that 
M  provifion  be  wife  or  not,  it  muft  bind.     No  hard* 
fhip  has  occurred,  in  confequence  of  which  they  can 
lay,  that  in  confcience  the  fine  fliould  not  be  fet  up* 
u  This  is  a  legal  title,  over  which  this  court  has  no  ju- 
"  rifdi&ion,  and  no  fraud  has  intervened.    The  bill 
u  muft  therefore  be  difmiffed," 
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Lord  Commiffioner  AJhhurJi. —  "  I  am  of  the  iam£ 
opinion, — where  a  bill  is  filed,  with  a  prayer  for 
equitable  relief,  the  policy  of  the  law  fufpends  the 
ftatute  of  limitations  }  juft  as  in  the  cafe  of  the  com- 
mencement of  an  a&ion.     But,  with  refpeft  to  a 

"  fine,  the  cafe  is  different ;  the  bringing  an  aftion  is 

w  not  fufEcient  to  bar  the  operation  without  an  a&ual 
entry  5  no  more  can  the  bringing  a  fuit  here  be  fo, 
unlefs  the  entry  was  prevented  by  fraud.  In  any 
other  cafe,  the  filing  the  bill  cannot  prevent  the  bar, 

"  and,  in  this  cafe,  there  was  no  fraud,  but  a  fair 

«  difclofure." 

Lord  Commiffioner  Hotham. —  "  If  the  filing  of 
"  the  bill  is  not  a  fufEcient  bar,  it  will  ftand  on  the 
"  circumftances  of  the  cafe.  It  was  a  mere  bill  of 
**  difcovery,  which  is  not  fufEcient.  If  the  circum- 
"  fiances  are  fuch,  that  there  had  been  an  impofition 
<c  on  the  party,  I  think  the  court  fhould  interpofe ;  but 
"  it  was  a  fair  candid  converfation."  The  bill  was 
difmiffed. 

An  appeal  was  brought  from  this  decree  to  the  Houfe 
of  Lords ;  and,  on  behalf  of  the  appellants,  it  was  laid,' 
that  it  belongs  to  the  jurifdi&ion  of  courts  of  equity, 
not  only  to  give  relief  where  the- party  entitled  to  the 
lands  has  a  title  only  in  equity,  but  alfo  where  the 
plaintiff  in  equity  has  the  legal  eftate,  and  can  recover 
at  law,  provided  the  deeds  which  are  evidence  of  his 
title  are  in  the  hands  of  the  defendant  in  pofleffion  of 
the  lands.    The  court,  in  fuch  cafes,  relieves,  by  de- 
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creeing  a  produ&ion  of  the  deeds  upon  a  trial  at  law, 
by  reftraining  the  defendant  from  fetting  up  Satisfied 
terms ;  and  (in  cafe  an  account  of  the  rents  is  alfo 
■prayed)  will,  after  a  recovery  at  law,  by  the  aid  of  the 
court,  decree  an  account  of  rents  and  profits.     In  like 
manner,  where  the  plaintiff  has  the  title  at  law,  and 
can  make  it  out  at  law,  without  any  aid  from  deeds 
In  the  defendant's  hands,  yet,  if  the  defendant  has  in 
his  hands  an  inftrument  which  will  defeat  the  plaintifFs 
legal  tide,  and  has  alfo  another  inftrument  in  his  hands 
which  will  reftore  the  plaintiff's  title,  equity  will  either 
decree  the  defendant  not  to  give  the  firfl  inftrument  in 
evidence  at  law,  or  to  produce  both..    This  is  the  pre- 
Tent  cafe  :  for  the  plaintiffs,  as  heirs  of  Elizabeth  Han- 
dafyde,  could  make  out  their  title  at  law  to  the  lands, 
which  did  not  pafs  by  her  will,  without  any  aid,  by  prov- 
ing their  pedigree  :  but  it  was  in  the  power  of  the  de- 
fendants  to  nonfuit  the  plaintiffs,  by  fhewing,  that  Sir 
John  Thornycrofi  was  in  his  life-time  feifed  of  the  eftate 
in  queftion,  and  that  he  devifed  it  to  For/ler,  whereby 
Elizabeth,  his  fitter  and  heir  at  law,  was  difinherited. 
But  by  the  conveyance  of  1745  from  Forjler  to  Eliza- 
beth in  fee-fimple,  and  the  produ&ion  of  it  at  law,  the 
plaintiffs  would  be  reinftated  in  their  title  as  heirs  to 
Elizabeth.     The  original  bill  was  brought  for  a  pro* 
du&ion  and  infpeftion  of  all  the  title-deeds  by  the  heirs 
of  Elizabeth  Handafyde  againft  the  dcvifee,  to  which 
produ&ion  the  heir  was  entitled.     And  the  plaintiffs 
prefuming  that  fome  aid  of  the  court  might  appear  to 
be  finally  vneceffary  to  try  the  title  at  law,  the  bill  pray- 
ed an  account  of  rents  and  profits  and  delivery  of  the 
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deeds  belonging  to  the  defcended  eftates.    In  the  courfe 
of  purfuing  and  obtaining  this  difcovery,  it  came  out, 
that  Sir  John  Thornycroft  the  fon  made  a  will,  and  de- 
vifed  to  F.r/ter,  and  it  alio  came  out  by  the  laft  an- 
fwer,  that  Forjler  had  conveyed  to  Elizabeth  Handafyde 
in  fee.    It  alfo  came  out,  that  the  lands  in  queftion 
were  comprifed  in  an  old  fettlement  172a,  and  in  a 
term  of  five  hundred  years  thereby  created  for  ratting 
annuities,  which  have  been  fatisfied,  but  the  term  re- 
mained outftanding ;  fubjeft  to  which  term,  Sir  John 
Thornycroft,  the  fon,  tods:  the  lands  in  queftion*    So 
that  it  was  undoubted,  that  if  there  were  no  other  cir- 
•cumftances  in  the  cafe,  the  court  had  a  jurifdi&Qa, 
and  fhould  have  decreed  upon  the  hearing  of  the  caufe, 
that  the  bill  fhould  be  retained,  with  liberty  for  the 
plaintiff  to  bring  an  eje&ment,  that  the  defendants,  the 
devifees,  fhould  not  fet  up  the  term  of  five  hundred 
years ;  and,  in  cafe  the  will  of  Sir  John  Thornycroft  the 
fon  fhould  be  produced  in  evidence,  the  defendants 
fhould  likewife  produce  at  the  trial  the  deed  of  17459 
and  that  all  further  directions  fhould  be  referved  till 
after  the  trial  was  had.     The  only  circumfiances  in  the 
prefent  cafe  which  differed  from  the  above,  and  which 
were  the  grounds  of  difmiffing  the  bill,  were,  that  in 
Hilary  term  1773,  (the  next  after  the  death  of  Eliza- 
beth handafyde\  the  devifee  levied  a  fine  of  all  the 
devifed  eftates,  and  alfo  of  the  defcended  eftates,  (hav- 
ing entered  upon  both  immediately  after  her  death). 
The  original  bill  was  filed  in  1776.     The  five  years 
non-claim  ran  from  Michaelmas  1778.      In  O&ober 
178 1,  the  anfwer  came  in  which  difcovered  the  deed 
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df  1 745,  and  admitted  it  to  have  been  in  the  hands  of 
the  devifee  from  the  time  of  the  death  of  Elizabeth 
Handafyde ;  and  the  anfwe*  alfo  dated  and  infilled 
upon  the  fiqe  and  non-claim*  The  caufc  was  heard 
the  firft  of  July  17^3,  at  which  time  the  court  fhould 
have  added  to  the  dire&ions  above  mentioned,  that  the 
)fine  and  non-claim  fliould  not  be  infilled  upon  at  law, 
Jpftcad  of  difmUfing  the  bill  upon  the  ground  of  Such 
£ne  and  non-claim  only,  as  the  non-claim  had  elapfed 
pending  the  fuit  in  Chancery ;  and,  therefore,  the  court 
ought  not  to  have  permitted  the  defendant  to  t^ke  ad-  , 
vantage  of  it  at  law.  For  4  court  of  equity  will  npt 
fufier  the  rights  of  the  parties  to  be  changed,  pending 
the  fuit  in  a  cafe  within  the  jurifdi&on  of  the  court, 
and  .where  the  court  can  relieve j  therefore,  if  a  truil 
eftate  is  before  the  court  in  a  lis  pendens,  and  a  fale  tje 
made  of  the  truft  eftate,  without  a&ual  notice  of  ti^e 
caufe  to  the  purchafer,  the  court,  at  the  hearing,  will 
decree  the  relief  againft  the  purchafer,  which  the  plain- 
tiff in  the  caufe  was  entitled  to.  But  it  is  otherwife 
after  the  caufe  is  at  an  end,  for  then  the  party  mull 
have  exprefs  notice  of  a  decree,  as  he  mull  pf  a  judg- 
ment at  law,  to  affeffc  him  with  equity.  So,  in  the 
cafe  of  a  fine,  equity  will  not  fuffcr  a  non-claim  com- 
pleted, pending  the  caufe,  to  prevent  the  court  from 
doing  equity ;  otherwife,  (as  Lord  Hardwicke  exp  raf- 
fed it  in  a  Atk.  390.),  it  would  trip  up  the  jurifdi&ion 
of  this  court,  if  you  will  not  allow  (where  it  is  a  pro- 
per matter  of  equity)  a  bill  to  prevent  the  running  of  a 
fine*  So  where  a  court  of  equity  has  dire&ed  an 
action,  the  defendant  has  been  reftraiped  from  fetfipg 
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up  the  ftatute  of  ligations,  which  has  run  pending 
the  fuit  in  equity. 

On  the  other  fide,  it  'was  contended,  that  the  title 
of  the  appellants,  if  they  ever  had  any,  was  a  clear 
title  at  law ;  it  needed  no  affiftance  of  a  court  of  equity 
to  bring  it  to  a  fair  difcuffion :  and,  accordingly,  the 
mother  of  the  appellant  Pincke  and  the  appellant  Thor- 
nycroft  brought  an  eje&ment,  which  might  have  been 
fairly  tried  without  any  fuch  affiftance ;  and  there  was 
now  no  obftacle  to  a  legal  determination  of  the  rights 
of  the  appellants,  except  the  fine.     That  there  was  no 
ground  for  a  court  of  equity  to  interpofe,  to  remove 
the  legal  bar  created  by  the  fine.     It  was  apprehended 
the  farm  at  Newingfon  was  devifcd  by  the  will ;  but, 
fuppofing  the  contrary,  there  was  not  in  the  cafe  any 
circumftance  which  could  give  a  court  of  equity  a  con- 
troui  over  the  legal  title  of  the   refpondents,  nothing 
which  could  form  a  legal  obligation  upon  their  con-i 
:  fcience,  not  to  fet  up   the  fine.     The  appellants  at- 
tempted to  impute  fraud  to  the  refpondents  or  their  fb- 
licitor;  but  the  bill  did  not  ftate  fuch  a  cafe  as  war- 
ranted the  imputation,  much  lefs  was  it  made  out  in 
"  proof.     A  fine  was  a  matter  of  record  open  to  the  in- 
1  fpeftion  of  every  one  ;  the  Legiflature  had  given  it  an 
operation  to  bar  all  claims  not  afferted  in  due  time,  arid 
'  it  was,  therefore,  the  duty  of  every  perfori  having  a 
-  claim,  to  inform  himrelf  whether  there  might  be  fuch 
an  impediment  to  t^e  afTertion  of  it..    Not  diiblofing 
to  an  adverfary  that  a  fine  had  been  levied,  which  migh$ 
jn  time  be  a  bar  to  his  claim,  could  not  be  deemed  ^ 
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•  fraud.  It  was.  endeavoured,  therefore,  to  give  to  the 
conversation  of  the  folickor  for  the  defendant  and  the 
folicitor  for  the  plaintiff  in  the  eje&ment,  (of  which, 
there  was  no  evidence  but  the  anfwers)  iuch  a  turn  as 
might  make  it  appear  fomething  like  fraud.  But  tHe 
folicitor  for  the  defendant  merely  mentioned  a  claiih 
made  by  perfons  to  whofe  apparent  title  he  was  then 
liable  to  give  any  anfwer,  and  which  -  had  therefore 
excited  in  his  mind  much  apprehenfion  fpr  his  clierif  9 
title ; .  and  what  he  communicated  was  not  only  true, 
but  (according  to  the  information  he  then  had)  was  the 
whole  truth,  though  a  fubfequent  accidental  difcovery 
put  an  end  to  this  alarming  claim,  which,  if  it  ha4 
prevailed,  was  fuperior  to  the  title  of  the  heirs,  as  well 
as  of  the  devifee  of  Mrs,  Handafyde.  It  was  true,-  the 
heirs  countermanded  their  notice  of  tiial  of  the  ejeQ* 
ment,  but  their  own  judgment  decided  their  conduct, 
It  was  afferted  by  the  appellants,  that  if  the  eje&ment 
had  proceeded  to  trial,  the  fine  mud  have  been  difcof 
yered,  and,  five  years  not  having  then  elapfed  from  the 
laft  proclamation,  the  heirs  might  hjive  entered  to  avoi4 
%  he  line.  But  this  affertion  was  not  founded  in  truth  } 
the  will  of  Sir  John  Thornycrofi  would  have  been  9 
fuflicient  defence,  and  there  would  have  been  no  neceft 
fity  for  fetting  up  the  fine. 

It  was  ordered  and  adjudged,  "  That  the  faid  decree 
*c  or  order  of  difmiffion  complained  of  in  the  faid  ap* 
*€  peal  fhould  be  reverfed.  And  it  was  further  or* 
*c  dered  and  adjudged,  that  the  bill  fhould  be  retained 
f*.  f?*  twelve  months^  and  that  the  plaintiffs  fhould  be 
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«  at  liberty,  in  the  meantime,  to  bring  fuch  adieu  or 
"  actions  at  law  as  they  fliould  be  advifed,  fcfr.  And 
«  it  was  further  ordered  and  adjudged,  that  the  faid 

*  defendant  Edward  Tbornycroft  fliould  not  infift  in 

*  fuch  a&ion  or  a&ions,  or  on  any  trial  to  be  had 
<*  thereon,  on  the  fine  mentioned  in  the  pleadings,  or 
"  on  any  non-claim  which  had  enfued  thereon,  or  any 
"  other  fine  or  non-claim  which  might  have  incurred 

*  fince  filing  the  original  bill/' 
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.  CHAP.  I. 
Of  the  Origin  antji  Nature  of  a  Common  Recovery, 

f  !•  Qrigin  of  a  Recovery.-  |  f  %.\Manner  in  which  it  is  fujfcred. 


.  Se&ion  it 
Origin  of  a        A    RECOVERY  in  its  mqfl  extcnfive  fcnfc,  is  tt>e 

Recovery,       *  J\  ■•  ** 

restitution  of  a  former  right,  by  the  folemn 
judgment  of  a  court  of  juftice;  and  judgments,  whe* 
ther  obtained  after  a  real  defence  made  by  the  tenant, 
or  upon  his .  default,  or  feint  plea,  h^ve  equally  the 
fame  force  and  efficacy  to  bind  the  right  of  the  land  fo 
recovered,  and  to  veft  a  free  and  abfolute  eftate  in  fee 
fjmple  in  the  recoveror. 

§  2.  A  corn. 
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5  2.  A  common  recovery  is  a  judgment  obtained   Bac.  Trafit 
in  a  fictitious  fuit  brought  againft  the  tenant  of  the   '+ , 
freehold,  in  confequence  of  a  default  made  by  the 
perfon  who  is  lafl  vouched  to  warranty  in  fuch  fuit. 

§  3.  A  common  recovery  departs  fo  far  from  the 
original  modes  of  transferring  property,  and  is  in  its 
procefs  fo  complicated  and  artificial  that  if  we  had  no 
hiftorical  evidence  of  the  time  when  it  was  firft 
adopted  among  the  common  affurances  of  the  law,  we 
might  fafely  pronounce  it  to  be  in  fome  refpe&s  a 
modern  invention  j  but  the  fed  is  well  known  that  twe 
are  indebted  to  the  ingenuity  of  the  ecclefiaftics  for 
the  introduction  of  common  recoveries,  in  order  to 
evade  the  flatutes  of  mortmain,  by  which  they  were 
prohibited  from  purchafing  or  receiving,  under  pre- 
tence of  a  free  gift,  any  lands  or  tenements  whatfo- 
ever.  To  effett  this  purpofe  the  religious  houfes  ufed 
to  fet  up  a  fictitious  title  to  the  lands  intended  to  be 
given  or  fold,  and  brought  an  a&ion  againft  the 
tenant  to  recover  them  ;  the  tenant  by  collufion  made 
no  defence,  whereby  judgment  was  given  for  the  reli- 
gious houfe,  which  then  recovered  the  lands  by  feii-» 
tence  of  law,  upon  a  fuppofed  prior  title. 

Although  proceedings  of  this  kind  were  carried  on 
by  a  fpecies  of  conventional  fraud,  between  the  reli- 
gious houfe  and  the  tenant  of  the  land,  yet  the  judges 
held,  that  in  thefe  cafes  the  religious  communities  did 
not  appropriate  fuch  lands  per  titutum  doni  vel  alterius 
4t/ienationis9  as  the  ftatute  of  mortmain  exprefles  it,  nor'  pfowd.  4), 
that  they  were  within  the  words  aut  alio  quovis  modo 

arte 
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*r/*  w/  *  n£*»*0  ^  for  as  recoveries  were  profecuted  in  a 
courfe  of  law,  they  were  prefamed  to  be  juft ;  and  k 
was  accordingly  held  by  the  courts  of  juftice  that  they 
were  not  within  the  ftatute. 

%  4*  The  notoriety  and  evidence  which  attended 
feigned  recoveries  was  fuch,  that  they  were  not  ufed 
by  the  ecclefiafticks  alone,  but  were  foon  adopted  by 
lay  perfons,  as  a  common  mode  of  transferring  lamta. 
Thus  h  appears  by  the  ftatute  of  Gloucejierj  6  Ed.  1* 
that  feigned  recoveries  were  at  that  time  in  conftane 
life,  for  it  is  provided  by  the  nth  chapter  of  that  fta- 
tute, that  a  termor  for  years  might  falfify  a  feigned  re* 
covery,  fuffered  by  the  owner  of  the  inheritance. 

§  5,  The  want  of  moderation  on  the  part  of  the 
ecclefiafticks  counteracted  the  effe&s  of  their  inge- 
nuity ;  for  being  gratified  by  the  fuccefs  of  their  prac* 
tices,  they  had  fuch  frequent  recourfe  to  feigned  reco- 
veries as  to  occafion  a  parliamentary  interference: 
hence  by  the  ftatute  of  Wejlminjher  2.  13  Ed.  1.  c.  32. 
it  was  ena&ed,  that  in  all  cafes  where  ecclefiaftical 
perfons  recovered  lands  by  default,  a  jury  ftiould  try 
the  right  of  the  demandants  to  the  land,  and  if  the 
religious  houfe  was  found  to  have  a  title,  they  fhould 
recover  feifin,  otherwife  it  fhould  be  forfeited  to  the 
immediate  lord  of  the  fee,  in  the  manner  directed  by 
the  ftatnta  of  mortmain. 

§  6.  1ft  confequence  of  this  reftraint,  feigned  reco- 
veries feem  to  have  been  difufed  for  a  confiderable 
time,  nor  were  they  again  brought  into  general  prac- 
tice 
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flee  until  feme  centuries  afterwards,  when  they  Wire 
refumed  as  a  mode  of  evading  the  ftriOnefe  of  thfi 
ftatute  de  donit  conditionalibus \ 

5  7.  Many%  attempts  were  made  by  the  people  to  T!t.t,€h/a»: 
procure  a  legiflarive  repeal  of  this  offenfive  ftatute,      3Sv 
but  they  were  conftantly  and  fuccefsfully  oppofed  bf 
the  great  barons;   however,  as  the  inconveniendes 
arifing  therefrom  were  fo  manifeft,  the  ingenuity  of 
the  judges  was  continually  exerted  in  contriving  diffe- 
rent modes  to  evade  it j  at  length  a  cafe  arofe  in  the 
n  Edw.  4.  in  which  it  was  in  effeft  determined,  upon 
principles  which  will  be  explained  in  a  fubfequent 
chapter,  that  a  common  recovery  fuffered  by  a  tenant 
in  tail  fhould  operate  as  an  effedual  bar  to  his  eftate 
tail,  and  alio  to  all  the  remainders  aild  the  reversion 
depending  thereon.    From  that  time  common  reco-  wataReg* 
veries  have  become  extremely  frequent,  and  have  ever  **u  , 
fince    been    confidered    as  common  aflurances,   by 
means  of  which,  tenants  in  tail  are  enabled  to  cHfpofe 
of  their  eftates  tail,  or  to  convert  them  into  eftates  in 
fee  Ample. 

§  8.  A  common  recovery  bang  a  judgment  ob-  Manner  in 
tained  in  a  real  a&ion,  although  it  be  fiditious,  yet  SJ^Jf  * 
the  fame  mode  of  proceeding  muft  be  purfued,  and 
all  thofe  forms  ftri&ly  adhered  to  which  are  neceffary 
to  be  obferved  in  an  adverfary  fuit ;  for,  as  Pigot  ob- 
ferves,  though  common  recoveries  are  to  fome  intents 
deemed  fictitious  proceedings,  yet  it  is  neceflary  there 
ibould  be  ailores  fabul*. 
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§9.  The  firft  thing  therefore  requifite  to  be  done* 
in  fuffering  a  common  recovery,  is,  that  the  perfon 
who  is  to  be  the  demandant,  and  to  whom  the  lands 
are  to  be  conveyed,  fhould  fue  out  a  writ  or  precipe 
againfl  the  tenant  of  the  freehold;  whence  fuch  tenant 
is.ufually  called  the  tenant  to  the  pracipe. 

S  10.  In  obedience  to  this  writ,  the  tenant  of  the 
freehold  appears  in  court,  either  in  perfon  or  by  his 
attorney ;  but  inftead  of  defending  the  title  of  the 
l?nd  himfelf,  he  calls  on  fbme  other  perfon,  who, 
upon  the  original  purchafe,  is  fuppofed  to  have  war- 
ranted  the  title,  and  prays  that  fuch  perfon  may  be 
called  in  to  defend  the  title  which  he  warranted,  or 
otherwife  to  give  the  tenant  lands  of  equal  value  to 
thofe  which  he  (hall  lofe  by  defett  of  his  warranty* 
This  is  called  the  voucher,  vocatio>  or  calling  to  war- 
ranty. , 

x  Inft  101  b        S  l  l  •  Tta  perfon  thus  called  to  warrant  the  title 

(who  is  ufually  called  the  vouchee)  appears  in  court, 
is  impleaded,  and  enters  into  the  warranty,  by  which 
means  he  takes  upon  himfelf  the  defence  of  the  land. 
The  demandant  then  defires  leave  of  the  court  to  im« 
parle  or  confer  with  the  vouchee  in  private,  which  h 
granted  of  courfe.  Soon  afterwards  the  demandant 
returns  to  court*  but  the  vouchee  difappears,  or  make* 
default ;  in  confequence  of  which  it  is  prefumed  by 
the  court  that  he  had  no  title  to  the  lands  demanded 
in  the  writ,  and  therefore  could  not  defend  them* 
whereupon  judgment  is  given  for  the  demandant,  now 

called 
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Called  the  recoveror,  to  recover  the  lands  in  question  '■ 

againft  the  tenant,  and  judgment  is  alio  given  for  the 
tenant  to  recover  againft  the  vouchee,  lands  of  equal 
value,  in  recompence  for  the  land  (o  warranted  by  him, 
and  now  loft  by  his  default* 

§  1  a.  This  is  called  the  recompense*  or  recovery  in 
value ;  but  as  it  is  cuftomary  to  vouch  the  cryer  of 
the  Court  of  Common  Pleas,  who  is  hence  called  the 
common  vouchee,  the  tenant  can  only  have  a  nominal 
recompence  for  the  land  thus  recovered  againft  him  by 
the  demandant. 

§-13.  A  writ  of  habere  facias  feifinam  is  then  fued 
out,  direfted  to  the  flieriff  of  the  county  in  which  the 
lands  thus  recovered  are  fituated ;  and  on  the  exe- 
cution and  return  of  this  writ,  the  recovery  is  com- 
pleated. 

§  14.  The  recovery  here  defcribed  is  with  fmgle 
voucher ;  but  a  recovery  may,  and  is  frequently  fuf- 
fered  with  double,  treble,  or  farther  voucher,  as  the 
exigency  of  the  cafe  may  require. 

§15*  In  a  recovery  with  double  voucher,  the  tenant 
or  proprietor  of  the  land,  conveys  an  eftate  of  free- 
hold to  fome  indifferent  perfon,  againft  whom  the 
writ  is  brought }  tne  tenant  to  the  pracipe  then  vouches 
the  proprietor  of  the  land,  who  vouches  over  the 
common  vouchee. 

Vpj-.V.  T  %  16.  In 


*74 

ilnft.  9& 
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§  16.  In  every  common  recovery  the  demandant 
acquires  the  fee  fimple  of  the  lands  recovered  although 
the  word  heirs  be  not  mentioned  in  the  judgment,  be- 
caufe  the  writ  being  brought  for  the  abfolute  property 
or  fee  fimple  of  the  lands,  if  judgment  is  obtained,  it 
muft  be  for  as  much  as  was  demanded  in  the  writ,  and 
in  all  adverfary  fuits  every  recoveror  recovered  a  fee 
fimple. 
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Of  the  Writ  of  Entry* 

$  I.  ThtnprequtfiietoaRetovcry.  |  j  2.  Writ  of  Entry* 


-a* 


Se&ion  1* 


TT  appears  from  the  preceding  chapter,  that  the  fol-  Things  re* 
lowing  things  are  requifite  to  the  validity  of  a  com-  Recovery* 
mon  recovery :  Firft,  That  a  proper  writ  be  fued  out. 
Secondly,  That  the  perfon  againft  whom  the  writ  is 
brought,  be  adhial  tenant  of  the  freehold.  Thirdly, 
That  fuch  tenant  do  vouch  over  fome  other  perfon* 
Fourthly,  That  judgment  be  given  for  the  demandant 
againft  the  tenant,  and  for  the  tenant  againft  the 
vouchee.  And,  Fifthly,  That  the  recovery  be  exe* 
cuted  by  the  fheriff  of  the  county  in  which  the  lands 
lie.  We  fhall  now  proceed  to  explain  more  particu- 
larly thofe  different  circumftances. . 

§  a.  A  comtoon  recovery  being  a  judgment  in  a  real  writ  of 
a&ion,  it  cannot,  of  courfe,  be  regularly  commenced,   ^^  x 
without  a  proper  original  writ ;  however,  if  a  recovery 
is  fuffereU  without  an  original  writ,  it  is  not  abfolutely 
.  void,  but  only  voidable. 

'  *  T  a  S  3*  A  Cor** 
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§  3.' A  common  recovery  may  be  fuffered  on  any 
writ,  by  which  lands  are  demandable ;  but  the  writ 
which  is  now  ufually  fued  out  for  that  purpofe,  is  a 
writ  of  entry  fur  dijfelfin  in  the  nature  of  an  affize, 
which  is  properly  grounded  on  a  difleifin  done  to  the 
demandant  himfelf ;  it  may  be  brought  in  the  per ,  the 
per  and  the  cui9  or  ,  the  pojl ;  and,  in  common  reco- 
Booth  Real  veries,  it  is  always  brought  in  the  pojl.  And  the  rea- 
2  Inft.  154-       fon  why  this  writ  was  chofen  for  the  purpofe  of  fuffer- 

ing  common  recoveries,  was,  becaufe  the  tenant  may, 
in  this  fpecies  of  a&ion,  vouch  at  large,  and  is  not 
bound  to  vouch  within  the  degrees  of  the  per9  the  per 
and  the  cut,  or  the  pojl ;  fo  that  it  is  the  fafeft  a&ion 
for  purchafers,  who  need  not  fear  writs  of  error  for 
•wrong  or  illegal  vouchers.  In  this  writ,  the  demand- 
^ant  alleges,  that  the  tenant  had  no  legal  title  to  the 
land,  but  came  into  pofleffion  of  it  after  one  A.  B.  had 
turned  out  the  demandant. 

§  4.  When  a  recovery  became  a  common  afiurance, 
the  king,  by  that  means,  frequently  loft  his  fines  for 
alienation;  but,  by  the  ftatute  32  Hen*  8.  c.  1.  f.  15. 
it  was  ena&ed,  that  fines  for  alienation  fhould  be  paid 
upon  obtaining  writs  of  entry  in  the  pojl  for  fuffering 
common  recoveries. 

§  5.  The  writ  on  which  a  recovery  is  fuffered  ought 

to  be  fimilar  in  every  refped  to  a  writ  which  is  fued 

out  for  the  purpofe  of  commencing  an  adverfary  fek« 

3R0I.  Rep.     The  courts,  however,  make  a  diftindtion  between  a 

7'  breve  adver/arium  and  a  breve  amkabilcy  and  will  con- 

flrue 
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flrue  the  latter  in  a  much  more  favourable  manner  than 
the  former. 

.   §  6.  Thus,  where  a  writ  of  error  was  brought  to   Dormer's 
reverfe  a  common  recovery,  which  had  been  fuffi?red  40   '  * 
on  a  writ  of  entry  in  the  pojl  of  a  manor,  and   of  a   i*°^1'  22* 
yearly  rent  or  pcnfion  of  four  marks,  and  alfo  of  an 
advowfon,  one  of  the  errors  afligned  was,  that  a  writ 
of  entry  in  the  po/i9  does  not  lie  of  an  advowfon.    But 
it  was   unanimoufly  determined,    that   the  judgment 
fhould  be  affirmed,  becaufe  a  common  recovery  was 
not  to  be  compared  to  a  judgment  in  an  adverfary  fuit, 
as  it  is  by  ufage  and  cuftom  become  a  common  affur- 
ance  and  conveyance  of  lands,  and  is  had  by  the  mutual 
confent  of  the  parties,  et  confenfus  tollit  errorem.     Be- 
fides,  if  it  were  otherwife,  no  recovery  could  be  fufFered 
of  an  advowfon  or  common  in  grofs,  or  of  many  other 
things,  which  would  be  highly  inconvenient. 

§  7.  So,  where  a  writ  of  entry  bore  date   1  Mar.   Barton's 
7  Eliz.  and  the  return  was  made  die  Luna  quarta  Sep-   j^'q^ 
timana  quadragejima  proxim.  futur.  the  faid  firfl  day  of  Eliz-  3?*** 
March,  being  the  firfl:  week  of  Lent,  7  Eliz.  and  upon 
this  it  was  inferred,  that  the  tenant  was  not  to  appear 
until  Monday  in  the  fourth  week  of  Lent,  8  Eliz.  which 
was  a  long  time  after  the  voucher  appeared  and  vouched 
over.     But  it  was  determined  by  the  whole  court,  that 
the  original  writ  fhould  be  taken  as  it  was  written,  to 
be  returnable  on  Monday  in  the  fourth  week  of  the 
fame  Lent)  7  Eliz.  for  it  (hall  be  taken  (as  it  is  written 
fhortly)  in  fuch  a  manner  as  to  make  the  recovery  good. 

T  3  S  8*  A  com- 


\       * 
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Anon.  Lit.  §  8.  A  common  recovery  was  fuffered,  but  no  writ 

Rep.  299.       o£  entTy  was  gjej  .  in  cobfequence  of  which,  a  writ  of 

error  was  brought :  it  was  moved  that  it  might  be  ex- 
amined,  whether  any  writ  of  entry  had  been  filed  or 
not :  but  the  court  denied  it,  though,  if  it  appeared 
upon  record  that  a  writ  had  been  filed,  then  they  would 
eonfider,  whether  a  new  writ  fliould  be  filed  or  not ; 
and  it  was  faid,  that  if  a  recovery  was  exemplified  pur- 
fuant  to  the  ftatute  23  Eliz.  though  fome  part  of  it  was 
loft,  yet  it  would  be  aided* 


c . 


§  9,  By  a  rule  of  the  Court  of  Common  Pleas, 
made  Trin.  30  Geo.  3.  "  It  is  ordered,  that,  from  an4 
*c  after  the  firft  day  of  Mich,  term,  then  next  enfuing, 
*c  in  every  common  recovery  wherein  the  vouchee  or 
vouchers  fhall  jDerfonally  appear  at  the  bar  of  that 
court  for,  the  purpofe  of  fuffering  fuch  recovery, 
JI.  Bkck.  R.  *c  the  -writ  of  entry  fhall  be  fued  out,  and  produced  at 
YPfc  lr  $*  •       f  c  the  tjme  Gf  ^g  recording  of  the  vouchee's  or  vouch* 

<c  erV  appearance  at  bar,  at  the  foot  of  the  fracife  ift 
*c  fuch  recovery," 
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Of  the  Tenant  to  the  Pracipe. 

V 

$  I.  Reafons  why  the  Tenant,  to  J  §  30.  Fine* 

the  Precipe  fhould  have         35.  Although  no    Ufe    be    de*> 


the  Freehold. 


17.  Where  there  mre  Leafet  for   f     37.  Hit/band Jeifed  jure  vx.  may 
Liver  9   they  need  not  he "  make    a   Tenant    to  the 


furrendeted. 
J  J.  But  Per/ont  having  a  prior 
Eftatefor  Life  muftjoin. 
21.  A  Surrender  by  the  Tenant 
for  Life  is  fomctimes  fre- 
fumed. 
29.  Different    Conveyance*      by 
which   a    Tenant  to  the 
Pracipe  may  be  made. 


c 


tared* 


Pracipe  without  hie  Wife*e 
joining  in  a  Fine. 
40.  Feoffment. 
42.  Bargain  and  Sale  inroUed% 

45.  Leaf e  and  Releafe. 

46.  A  Recovery  fomethnes  good 
~    without  a  Tenant  to  the 

Pracipe, 

47.  Statute  14  Geo.  2. 


A 


Se&ion  i. 
Common  recovery  being  a  real  a&ion  carried  on   Reafont  wVy 
through  all  its  forms,  it  is  abfolutely  neceffary,  Jo^/p^! 
that  the  perfon  againft  whom  the  writ  of  entry  is  «pcfliould 
brought,  fhould  have  an  eftate  of  freehold,  by  right  or   Freehold. 
by  wrong,  in  the  lands  to  be  recovered,  either  at  the  j*j£ 2  8* 
time  when  the  writ  is  purchafed,  or  at  leaft  before  judg- 
ment is  given  ;  becaufe,  if  he  has  not  the  freehold,  it 
will  not  be  in  his  power  to  reftore  the  lands  as  the  writ 
direds.     And,  in  common  recoveries,  there  is  an  ad- 
ditional reafon ;  becaufe,  as  the  demandant  can  recover 
nothing  againft  the  tepant,  unlefs  the  tenant  has  the 

T  4  freehold, 
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freehold,  fo  the  tenant  can  have  no  recompence  in  va* 
lue  againft  the  vouchee,  in  confideration  of  what  he 
has  loft;  for,  until  the  demandant  fues  out  execution 
againft  the  tenant,  the  tenant  catiftot  have  execution 
againft  the  vouchee  ;  and  if  the  tenant  has  nothing  in 
the  land,  no  execution  can  be  fued  againft  him,  nor 
can  any  recovery  in  value  be  had  over  ;  confequently, 
there  will  be  no  recompence  to  bind  him,  and  •  the  re* 
'     '        covery  will  be  no  bar. 

•1 

§  2.  If  the  tenant  to  the  pracipe  acquires  the  free* 
hold  at  any  time  before  judgment  is  given,  it  will  be 
fufficient, 

Iaceyv.Wil-       §  3*  Thus,  in  eje&ment,  it  appeared  by  a  fpecial 
in  rr.      cp.      verdid,  that  the  tenant  to  the  pracipe  had  not  acquired 

I  emp   Holt.  u  *      -    *  * 

614.  the  freehold  until  after  the  tejle  of  the  writ  oifummoheas 

1  Ld.  R  aym#.     a^  warrantizandum  ;  fo  that  he  was  not  feifed  of  the 

.  *27  475-        freehold  at  the  return  of  the  writ  of  entry.     The  Court 

Carth.  472. 

of  Common  Pleas  determined,  that  the  recovery  was 
valid.  A  writ  of  error  was  brought  in  the  Court  of 
King's  Bench,  and  it  was  contended  on  the  part  of  the 
plaintiff  in  error,  that  the  recovery  was  void,  becaufe, 
although  a  common  recovery  was  a  common  affurance, 
yet  it  had  forms  peculiar  to  itfelf  which  ought  to  be 
obferved.  In  fuppofition  of  law,  th$  tenant  ought  to 
have  the  lands  at  the  time  of  fuing  out  the  writ,  other- 
wife  he  cannot  render  them  as  the  writ  fuppofes.  The 
court  fuppofes  the  tenant  to  be  feifed  of  the  lands, 
other  wife,  to  what  purpofe  are  the  lands  demanded  from 
him  ?  The  voucher  fuppofes  that  the  tenant  has  feifin 
of  the  lands,  for  it  would  be  abfurd  that  the  tenant 

fliould 
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Ihould  vouch  another  perfon  to  warrant  lands  to  hitn 
which  he  ha*  not*  On  the  other  fide,  it  was  argued, 
that  in  all  cafes  of  adverfary  a£fcions,  although  the  per- 
fon againft  whom  the  writ  was  brought  was  not  tenant 
at  the  time  of  the  ttfte^  but  became  tenant  before  the 
return,  it  was  fufficient.  If  the  tenant  to  the  pracipe 
was  not  feifed  at  the  return  of  the  writ,  he  might  avoid 
it  by  pleading  non-tenure  ;  if  inftead  of  that  he  vouch- 
ed over,  then  he  admitted  the  writ  to  be  good  as  to 
himfelf,  but  ftill  the  vouchee  might  counterplead  the 
tenancy ;  if  he  did  not,  the  recovery  would  be^  good 
by  eftoppel  againft  the  parties  to  it ;  however,  in  fuch 
a  cafe,  the  tenant  to  the  pracipe  could  not  recover  over 
in  value,  becaufe  he  had  loft  nothing  ;  but  if  the  te- 
nant acquired  the  lands  after  the  voucher,  and  judg- 
ment was  given  againft  him,  it  would  bind  the  land  ; 
and  as  the  tenant  had  loft  the  land,  he  would  recover 
in  value  againft  the  vouchee :  fo  that  the  recovery  would 
be  effe&ual.  This  being  the  law  in  adverfary  fuits,  it 
ought  certainly  to  be  fo  in  common  recoveries,  which 
the  judges  take  notice  of  as  common  affurances,  and 
which  they^will  always  fupport,  if  poffible. 

It  was  adjudged  that  this  recovery  was  good; 
and  Lord  Chief  Juftice  Holt  faid,  the  general  rule 
was,  that  if  the  tenant  to  the  pracipe  acquired 
the  freehold  at  any  time  before  the  judgment 
was  given,  it  was  fufficient,  becaufe  it  cannot  then 
be  faid,  that  the  recovery  was  had  againft  a  per- 
fon who  had  nothing  in  the  lands ;  and  it  was  not 
enough  in  a  counterplea  of  voucher  to  fay,  the  voucher 
had  nothing  in  the  lands  at  the  time  of  the  voucher, 

without 


zSz* 


Aimbofcra  ▼. 
Btlkc, 
I  Show.  347. 
*.  P. 
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without  adding  nee  unquam  pojlea ;  therefore  a  writ 
might  be  made  good  by  a  fubfequent  purchafe,  fo  might 
a  voucher ;  which  was  the  more  reasonable,  becaufe 
the  demandant  might  have  a  good  caufe  of  aftion,  al- 
though the  tenant  had  not  the  land  when  he  commen- 
ced his  fuit ;  fo  that  it  was  fufficient,  in  law,  if  the 
tenant  had  the  land  to  render  at  any  time  before 
judgment* 

The  ftatute  14  Geo.  2.  which  will  be  dated  at  the 
end  of  this  chapter,  has  obviated  all  obje&ions  of  this 
kind  againft  the  tenant  to  the  pracipe. 


Anon* 

4  Leon.  64. 

GokUb,  62. 


Gilb.  Ten. 
36. 


§4.  If  the  tenant  to  the  pracipe  has  the  freehold  at 
'  the  time  when  judgment  is  given,  although  his  eftate 
be  afterwards  defeated,  yet  the  recovery  will  be  good* 

$  5.  Thus,  where  land  was  given  to  an  alien  in  tail, 
remainder  over  to  another  in  fee ;  the  alien  fuffered  a. 
common  recovery,  and  died  without  iffue.  All  this 
was  found  by  office,  and  it  was  contended,  that  the 
alien  was  not  tenant  to  the  land  when  the  recovery  was 
fuffered  ;  but  the  court  held  the  contrary,  that  the  re- 
covery  was  good, 

§  6.  It  has  fometimes  been  doubted  in  pra&ice, 
whether  upon  the  death  of  a  perfon  whofe  widow  is 
entitled  to  dower,  the  heir  can  fuffer  a  recovery  before 
aflignment  of  dower.  No  cafe  of  this  kind  has  ever, 
I  believe,  been  determined  ;  but  it  follows,  from  the 
principles  laid  down  by  Chief  Baron  Gilbert,  that  iuch 
9  recovery  would  be  good,  for  he  fays  the  Jaw  cafts 

the 
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the  freehold  on  the  heir,  immediately  upon  the  death    Tit.  6.  c  4. 

of   the  anceftor ;  but  the  law  does  not  caft  dower    ' a* 

en  the  wife,  fhe  takes  it  by  her  own  a£t.      It  is 

true,  that  when  the  widow  is '  endowed,  the  pofleffion 

that  the  law  cads  on  the  heir  is  avoided,  and  the  widow 

is  confidered  as  being  in,  from  the  death  of  her  huf- 

band ;  but  (till  the  heir  had  the  freehold  until  dower    Vide  Lit. 

was  affigned,  which  is  .  fufficient  to  fupport  the  re-    * 3S>3* 

covery. 

5  7.  Although  a  perfon  has  acquired  the  freehold    Lincoln  Col- 
by diffeifin,  yet  he  will  be  a  good  tenant  to  the  pntcipe  ;   ^^£*% 
and  in  all  cafes  where  the  validity  of  a  common  reco-    Griffin  ▼. 

yery  is  contefted,  the  court  will  fuppofe  that  there  is   Stanhope, 

.  Cro.Ja.544. 

a  good  tenant  to  the  pracipe,  if  nothing  appears  to  the 

contrary. 

§  8.  If  a  writ  of  entry  is  brought  againft  the  tenant  x  Vent.  $58. 

of  the  freehold  and  a  ftranger,  the  recovery  will  be  Hardy.  Skit, 

valid,  for  the  rccompence  in  value  will  go  to  the  perfon  1:  *3'  ***** 
who  has  really  loft  the  eftate, 

§  9.  If  there  be  two  joint-tenants  of  a  manor,  and  a  Marquis  of 
writ  of  ^ntry  <?f  the  whole  manor  is  brought  againft  one  q^  *Rep.i. 
of  them,  on  which  a  common  recovery  is  fuffered,  it 
will  only  be  good  for  the  moiety  of  the  perfon  againft 
whom  the  writ  was  brought ;  but  as  to  the  other 
moiety,  it  will  be  void  fbr  want  of  a  tenant  to  the 
fracipe. 

§  10.  As  it  is  abfblutely  neceflary  that  the  tenant  to 
the  precipe  fliould  have  an  eftate  of  freehold,  it  fol- 

Ipwtt 
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laws,  that  no  perfon  who  has  not  an  eftate  of  freehold, 
can  of  himfelf  fuffer  a  common  recovery,  becaufe  he 
cannot  convey  a  freehold  to  the  perfon  againft  whom 
the  writ  is  to  be  brought. 


Keb.  735, 

7S5. 


Dormer  *. 

ParMiurft, 
3  Atlc/135. 
6  Brown  Pari. 
Ca.351. 


§11.  Thus,  where  a  leflee,  pour  auter  vie,  made  a 
leafe  for  60  years,  and  died,  in  the  lifetime  of  the  cejlui 
que  vie,  the  perfon  in  reverfion,  being  tenant  in  tail, 
fuffered  a  common  recovery,  which  was  held  erroneous 
for  want  of  a  good  tenant  to  the  praeipe ;  for,  upon 
the  death  of  the  tenant,  pour  auter  vie,  the  freehold 
was  caft  on  the  tenant  for  years ;  fo  that  he,  or  fome 
perfon  claiming  under  him,  ought  to  have  been  tenant 
to  the  praeipe* 

5  12.  So  where  lands  were  limited  to  Sir  Robert 
Dormer  for  99  years,  if  he  fhould  fo  long  live,  re- 
mainder to  truftees  and  their  heirs,  to  preferve  contin- 
gent  remainders,  remainder  to  his  firft  and  other  fons 
in  tail  male.  Sir  Robert  having  iffue  a  fon,  Fleetwood 
Dormer ,  they  both  joined  in  levying  a  fine  to  make  a 
tenant  to  the  praeipe,  and  then  fuffered  a  common  re- 
covery. The  principal  queftion  in  this  cafe  was,  whe- 
ther the  freehold  palled  to  the  truftees,  there  being  a 
confiderable  error  in  the  words  by  which  the  remainder 
was  limited  to  them  ?  And  the  court  having  determin- 
ed, that  the  freehold  did  pafs  to  the  truftees,  they 
concluded  that  the  recovery  was  void ;  for  if  it  was 
confidered  as  the  recovery  of  Robert  Dormer,  it  was 
void,  becaufe  he  being  only  tenant  for  years,  could 
not  give  a  freehold  to  another,  without  which,  there 
could  not  be  a  good  tenant^  to  the  praeipe ;  for,  to 

9  make 
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make  him  fo,  he  mult  have  a  freeholdi  in  him.     And, 
taking  it  as  the  recovery  of  Fleetwood  the  fon,  it  could 
not  be  good,  the  freehold  being  in  the  truftees,  and 
not  in  him,  he  having  only  a  remainder  expe&ant  on 
the  determination  of  their  eftate.     And  as  to  the  fine 
levied  by  Robert  Dormer  and  Fleetwood,  it  ftood  thus : 
confidered  as  the  fine  of  Robert,  it  was  void  for  want 
of  a  freehold,  it  being  fettled  beyond  all  doubt,  that  a 
fine  by  tenant  for  years  operates  nothing,  and  was  ab- 
folutely  void ;  and,  confidered  as  the  fine  of  Fleetwood, 
it  was  equally  fo  for  want  of  a  freehold  in  him,  it  be- 
ing equally  clear,  that  none  can  levy  a  fine  but  he  who 
has  a  freehold  in  pofleffion. 

r 

§  13.  It  has  been  long  fettled,  that  a  devife  to  exe-    1  In  ft.  4.*** 
cutors  for  payment  of  debts,  and,  until  debts  are  paid,        *p'  ' 
only  gives  the  executor  a  chattel  intereft  in  lands  thus      ' 
devifed,  and,  therefore,  does  not  prevent  the  difpofal 
or  defcent  of  the  freehold  5  fo  that,  if  after  fuch  a  de- 
vife, the  teftator  gives  the  fame  lands  to  a  perfon  for 
life,  the  freehold  will  veil  in  fuch  devifee  immediately 
on  the  death  of  the  teftator,  and  he  will  be  enabled  to 
make  a  good  tenant  to  the  praecipe* 

§  1 4.  So,  if  a  teftator  gives  his  executors  full  power 
to  receive  the  mefne  profits  of  his  eftates  in  a  particular 
place,  upon  truft  to  pay  his  debts,  and  afterwards  de- 
vifes  thofe  eftates  to  a  perfon  for  life,  the  freehold  will 

■ 

beebme  vefted  in  fuch  devifee  on  the  death  of  the 
devifor,  and  he  may  make  a  good  tenant  to  the 
pracipe* 

§  15.  Thus, 


*%6  .     Title  XXXVI.    Recovery.    CL  Hi.  $  15* 

Carter  ▼.  $  *  5*  Thus,  where  Sir  Michael  Armyne  being  feifed 

1  P.  Wm».  *    *n  ^ce  °f  fevera"  eftates  in  the  counties  of  Huntingdon, 
SV'      ■&  j     Lincoln,  &c*  made  his  will*  and  thereby  defired,  that 

j  Brown  ran. 

Ca.  64.      .    his  executors  would  take  care  to  fee  all  his  debts  and 

legacies  paid  by  making  fale  of  his  perfonal  eftate ;  and 
as  his  debts  were  great,  he  devifed  to  his  executors  all 
his  manors  and  lands  of  Cherry  Orton  and  Botolpk 
Bridge,  to  be  by  them  fold  for  the  molt  that  could  be 
got,  and  the  monies  arifing  from  fuch  fale  difpofed  of 
in  the  payment  of  his  debts  and  legacies.  And,  left 
.both  his  perfonal  eftate  and  the  monies  to  arife  from 
fuch  fale  (hould  not  be  fufficient,  the  teftator  gave  his 
executors  full  power  to  receive  the  mefne  profits  of  his 
whole  eftate,  lying  in  Pickworth  and  Willoughby,  in 
the  county  of  Lincoln.  The  teftator  then  devifed 'the 
faid  manors  of  Pickworth  and  Willoughby,  after  fuch 
time  as  his  debts  and  legacies  fhould  be  paid  by  the 
rents  and  profits  thereof,  to  Evers  Armyne  Efq.  for  his 
life,  without  impeachment  ofwafte;  and  in  cafe  the 
faid  Evers  Armyfie  fhould  have  any  iffue  male,  then  to 
•  fuch  iffue  male  and  his  heirs  for  ever  ;  and  after  the 
vdeceafe  of  the  faid  Evers  Armyne,  in  cafe  he  left  no 
iffue  male,  then  after  fuch  time  as  his  debts  and  lega- 
cies were  fully  paidp  he  devifed  the  manor  of  Pickworth 
to  Thomas  Style  in  fee.  Evers  Armyne,  the  deVifee, 
having  got  into  pofleffion  of  the  faid  manors  of  Pickworth 
and  Willoughby,  fuffered  a  common  recovery  of  them 
before  the  debts  were  paid,  and  declared  the  ufes  there* 
.  of  to  himfelf  in  fee.  This  cafe  having  been  heard  in 
the  Houfe  of  Lords,  the  Judges  were  dire&ed  to  give 
their  opinions,  "  whether  the  eftate  for  life  was  veiled 
u  in  Evers  Armyne  at  the  time  of  the  recovery,  before 

"  all 
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*c  all  the  debts  were  paid,  fo  that  he  could  make  a 
"  good  tenant  to  the  precipe  ?"  And  the  Lord  Chief 
Juftice  oF  the  Court  of  Common  Pleas,  in  the  name 
of  all  the  Judges  who  hadconfulted  together,  delivered 
their  unanimous  opinion,  "  That  the  eftate  for  life 
"  was  vefted  in  Evers  Armyne  at  the  time  of  the 


tt 


recovery 


i> 


§  1 6.  It  is  not  only  neceffary  for  a  perfon,  who  fuffers 
a  common  recovery,  to  have^an  eftate  of  freehold  in 
the  lands,  but  it  is  alfo  neceffary  that  it  fhould  be  an 
eftate  in  pofleffion ;  for  the  perfon  againft  whom  the 
.  writ  is,  brought  muft  be  a&ual  tenant  in  pofleffion  of  the 
•freehold,  at  the  time  when  judgment  is  given ;  fo  that  it 
frequently  happens,  that  pcrfons  who  are  entitled  to 
eftates  of  inheritance  in  lands,  are,  notwithftanding, 
difabled  from  fuflfering  common  recoveries  of  them,  in 
confequence  of  their  not  having  a  freehold  in  poffef- 
fion.  This  happens  in  two  inftances :  1  ft,  Where  the 
lands  are  let  out  on  leafes.  for  lives :  2dly,  When  there 
is  an  eftate  for  life  prior  to  their  eftate  of  inheritance. 

§17.  Before  the  ftatute  of  quia  emptores,  fubinfeu-  Where  that* 

'dations,  whereon  rents  and  fervices  were  referved,  did  forLifei*. 

•  not  prevent  a  writ  of  entry  from  lying  againft  the  free-  |ke7  nccd [t*°* 
holder  of  the  feignory ;  when  common  leafes  to  farmers  *d. 

-for  one  or  more  life  or  lives  referving  rent  came  in  ufe,  x  !  *€ 
they  refembled  fubinfeudations,  and,  therefore,  ought 
not  to  have  prevented  the  pracipe  from  being  brought 
againft  the  owner  of  the  freehold  under  which  the 
leafes  were  granted  j  but  it  was,  however,  thought  ne- 
cefiary,  and  became  ufual,  for  the  perfon  ^rho  intended 

*  x  to 
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.to  fuflfer  a  recovery,  to  get  conditional  furrenders  from 
the  tenants  for  lives,  in  order  to  becopie  ft£fed  of  a 
freehold  in  poffeffion,  and  be  thereby  enabled  to  make 
,a  good  tenant  to  the  pracipe* 

§18.  This  pra&ice  being  productive  of  fev^al  in- 
conveniences,  the  lefTees  for  life  being  fopieUmes .  un* 
willing,  and  frequently  unable,  from  want  of  age  or 
underftanding,  to  make  fuch  furrenders,  and  it-  bring 
in  fome  inftances  doubtful  in  whom  fuch  leafes  far 
lives  were  vefted,  the  ftatute  14  Geo.  2.  c.  20.  reciting 
that  feveral  leafes  had  been,  and  were  likely  to  be  made* 
of  honours,  caftles,  manors,  lands,  tenements,  and 
hereditaments,  for 'one  or  more  life  or  lives,  under  par* 
ticular  rents  thereby  referved  and  to  be  xeferved,  and 
that,  procuring  furrenders  of  fuch  freehold  leafes  or 
the  tenants  thereof  to  join,  frequently  otcafioned  great 
trouble,  difficulty,  and  expence  to  tenants  in  tail,  it  is 
therefore  enaSed,  f.  1 .  u  That  all  common  recoveries 
"  fuffered,  or  to  be  fuffered,  in  his  Majefty's  Court  of 
u  Common  Pleas  at  Wejlminfter,  or  in  any  other  court 
u  of  record  in  the  principality  of  Wales y  or  in  any  of 
"  the  counties  paldtipe,  or  in  any  other  court  having 
"  jurifdiftion  of  the  fame,  of  any  .honours*  cafties, 
u  manors,  lands,  tenements,  or  hereditaments,  with* 
"  out  any  furrender  or  furrenders  of  fuch  lea(S  or 
<c  leafes,  or  without  the  concurrence,  or  any  convey- 
"  ance  or  affurance  from  fuch  leflee  or  lefTees,  in  order 
"  to  make  good  tenants  to  the  writs  of  entry,  or  other 
"  writs  whereupon  fuch  recoveries  have  been,  or  (hall 
"  be  had  or  fuffered,  (hall  be  as  valid  and  effectual  in 
"  law,  to  all  intents  and  purpofes  whatfoever,  afc  if 

«  fuch 
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u  fuch  leffee  or  leffees,  or  any  other  perfon  or  perfons 
*  claiming  under  him,  her,  or  /  them,  had  Qonveyt,  d, 
w  or  joined  in  conveying,  or  (hall  convey,  or  join  ia 
"  conveying,  a  good  eftate  of  freehold  to  fuch  perfon 
"  or  perfons  as  has,  or  have  been,  or  {hall  become  te* 
"  nant  or  tenants  to  fuch  writs  of  entry,  or  other  writs, 
"  whereupon  fuch  common  recoveries  have  been,  of 
«  fhatt  be  fuffefred." 

§  19.  Although  this  ftatpte  has  made  the  furrender  But  Perfons 
of  leafes  for  lives  unneceifary,  yet  it  does  not  extend   Eftatf  fc^™* 

to  eftates  for  life  which  are  prior  to  the  eftate  of  which    Ljfr  mu* 

jom. 

a  recovery  is  intended  to  be  fuffered*  Such  eftates 
mud,  therefore,  ftill  be  furrendered  to  the  perfott 
againft  whom  the  writ  of  entry  is  brought,  for  this  cafe 
is  cxprefsly  excepted  in  the  ftatute  20  Geo.  2.  c.  20* 
f.  2.  by  which  it  is  provided,  "  That  nothing  in  that 
**  a£t  contained  fhould  extend,  or  be  conftrued  to  ex* 
"  tend,  to  make  any  common  recoveries  valid  and 
"  effectual  in  law,  unlefs  the  perfon  or  perfons  entitled 
"  to  the  firft  eftate  for  life,  or  other  greater  eftate  (in 
cafe  there  was  no  fuch  eftate  for  life  in  being)  in  re* 
verfion  or  remainder,  next  after  the  expiration  of 
fuch  leafes,  has  or  have,  by  fome  lawful  ad  or 
means,  conveyed  or  aflbred,  or  joined  in  conveying 
or  alluring,  or  fhall,  by  fome  lawful  ad  or  means* 
convey  or  affure,  or  join  in  conveying  or  afluring  ail 
f  c  eftate  for  life,  at  the.  leaft,  to  fuch  perfon  or  perfons 
"  as  has  or  have  been,  or  fhall  become  tenant  or  te- 
"  nants  to  the  writ  of  entry,  or  other  writs  whereupon 
"  fuch  common  recoveries  have  been  or  fhall  be 
?  fuffered." 

Vol.  V*  U§  20.  The 
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§  20.  The  prior  eft  ate  for  life  ought  to  be  furren- 
dered  to  the  perfon  who  has  the  remainder  or  reverfion 
before  he  makes  a  tenant  to  the  praclpe ;  but  if  the 
furrender  is  made  after  the  execution  of  the  deed,  by 
which  the  lands  are  conveyed  to  the  perfon  who  is  to 
be  tenant  to  the  pracipe;  it  mud  then  be  made  to  him, 
otherwife  it  will  be  void,  becaufe  the  perfon  who  is  to 
fuffer  the  recovery  has  then  no  reverfion  in  him  for  the 
furrender  to  operate  upon. 


A  Surrender 
by  the  Tenant 
for  Life  is 
ib  melt  meg 
presumed.  - 


§2i.  Common  recoveries  having  been  long  con* 
fidered  as  common  aflurances  of  lands,  and  in  the 
nature  of  conveyances  by  content,  the  judges  haye9 
in  confequence  of  particular  circumftances,  fometimas 
prefumed  that  the  tenant  for  life  had  furrendered  his 
eftate,  although  a  furrender  was  not  a&ually  proved ; 
and  therefore  where  the  pofleffion  has  accompanied  a 
recovery  for  a  long  time,  the  court  will  prefume  a 
furrender  by  the  tenant  for  life  to  make  a  tenant  to  the 
pracspe. 


Green  ▼. 
Froudp 
3  Keb.  3  ro. 
t  Mod.  117. 
*  Vcat.  257. 


§  22.  In  an  eje&ment  upon  a ,  trial  at  bar  for  lands 
held  in  ancient  demefne,  a  recovery  in  the  court  of 
ancient  demefne  was  produced,  which  had  been  fuffer- 
ed  a  long  time  before,  and  the  poflefflon  had  gone 
accordingly*  It  appeared,  that  part  of  the  land  was 
leafed  for  life,  and  the  recovery  was  by  the  perfon  in 
reverfion ;  fo  that  there  was  no  tenant  to  the  pracipe. 
But  the  court  laid,  that  as  the  pofleffion  had  gone 

• 

with  the  recovery  for  fo  long  a  time,  they  would  pre> 
fume  a  furrender  j   as  in  an  appropriation  of  great 

antiquity, 
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antiquity,  a  licence  has  been  prefumed,  although  none 
appeared. 

§  23.  So  where  collateral  evidence  has  been  given 
of  a  furrender  by  a  tenant  for  life,  the  recovery  has 
been  deemed  good. 

§  24.  Upon  a  trial  at  bar,  the  leflbr  of  the  plaintiff  Warren  ex 
claimed  under  an  old  intail  ih  a  family  fettlement,  and  ?.  Granville, 
part  of  the  eftate  appeared  to  be  in  jointure  to  a  widow  2  St,a- 1 1*9# 
at  the  time  her  fon  fuffered  a  common  recovery.  The 
defendant  who  claimed  title  under  the  recovery  not 
being  able  to  fhew  a  furrender  of  the  mother's  life 
eftate,  it  was  infilled  that  there  was  no  tenant  to  the 
pracipe^  as  to  that  part ;  fo  that  the  remainder,  which 
the  leffor  of  the  plaintiff  claimed,  was  not  barred. 
To  obviate  this  obje&ion,  it  was  infifted  by  the  de- 
fendant, that  after  fo  long  a  time  had  ejapfed,  a  fur- 
render  Ihouljl  be  prefumed  according  to  the  doctrine 
laid  down  in  the  cafe  of  Green  v.  Froud  ;  and  to  for- 
tify this  preemption,  they  offered  to  produce  in  evi- 
dence the  debt  book  of  My.  Edwards,  an  attorney  at 
Brijioly  then  a  long  time  dead,  wherein  he  had 
charged  32  /.  for  fuffering  the  recovery,  two  articles 
of  which  charges  were,  for  drawing  a  furrender  of  the 
mother's  eftate  20  s.  and  for  ingroiung  two  parts 
thereof  ao/.  and  that  it  appeared  by  the  book,  that 
the  bill  had  .been  paid.  This  being  obje&ed  to  as  im- 
proper evidence,  the  court  were  of  opinion  that  it 
flioUl4  be  allowed  }  for  it  was  a  circumftance  material 
■upon  the  enquiry  into  the  unreafonablenels  of  prefum- 
i*g, a  furrender  of  the  widow's   life  eftate,  and  could 
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not  be  fufpeSed  of  having  been  done  for  this  purpofe. 
If  Edwards  had  been  living,  he  might  undoubtedly 
have  been  examined ;  and  after  his  death  this  was  the 
next  beft  evidence,  and  it  was  accordingly  read  ;  after 
which  the  court  declared,  that  without  this  circumjianct 
they  would  have  prefumed  a  furrender,  and  defired  it 
Plight  be  taken  notice  of,  that  they  did  not  require  any 
evidence  to  fortify  the  prefumption  after  fuch  a  length  of 
time. 

§  25.  But  where  there  is  no  reafon  or  ground  to 
found  a  prefumption,  that  the  tenant  for  life  had  fur- 
rendered  his  life  eftate,  and  where  the  pofleffion  has 
not  gone  with  the  recovery,  the  court  will  not  prefume 
that  fuch  a  furrender  was  made* 


Good  tide  ex 
dem.  Bridget 
v.  the  Duke 
•f  Chandos, 
2  Burr.  1065. 


§  26.  G.  R.  Bridges  being  tenant  in  tail  of  a  confi- 
derable  eftate,  whereof  he  was  in  pofleffion  of  fome 
part,  the  remainder  being  held  by  a  widow,  on  whom 
it  had  been  fettled  for  life,  for  her  jointure,  and  who 
was  then  in  pofleffion  of  it,  fuffered  a  common  reco* 
very  of  the  whole  eftate  tail,  ufing  fuch  descriptions 
as  were  fufficient  to  include  the  whole  eftate  tail,  and 
then  fettled  it  on  the  Duke  of  Chandos.  Upon  the 
death  of  G.  R.  Bridges  9  the  Duke  of  Chandos  entered 
into  pofleffion  of  all  the  eftate,  except  the  part  of 
which  the  widow  was  in  *  pofleffion,  and  upon  her 
death,  he  took  pofleffion  of  that  part  alfo.  An  eject- 
ment was  brought  arainft  the  Duke  of  Chandos  by 
James  Bridges  the  reverfioner,  for  that  part  of  the 
eftate  tail  whereof  the  widow  was  in  pofleffion,  at  the 

time 
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time  when  the  recovery  was  fuffered ;  .upon  the  ground 
that  there  was  no  furrender  of  the  widow's  life  eftate : 
the  Duke  of  Chandos  being  unable  to  give  any  fort  of 
evidence  pi  an  aftaal  furrender,  his  counfel  infilled 
at  the  trial  that  a  furrender  of  the  widow's  life  eftate 
ought  to  be  prefumed  after  fo  long  a  time,  even  though 
they  fhould  not  give  any  evidence  whatfoever  of  fuch 
a  furrender ;  but  Mr.  Juftice  Noel,  who  tried  the 
caufe,  was  of  opinion,  that  a  furrender  of  the  tenant 
for  life  could  not  be  prefumed,  when  no  fort  of  evi- 
dence  had  been  given  to  make  fuch  a  faft  in  the  lead 
probable ;  and  when  the  poffeffipn  had  not  gone  with 
the  recovery,  but  had  continued  in  the  tenant  for  life 
until  the  time  of  bringing  the  eje&ment,  and  accord* 
ingly  he  dire&ed  the  jury  to  find  for  the  plaintiff. 
Upon  this  diredion  a  motion  was  made  for  a  new  trial. 
The  defendant's  counfel  relied  on  the  cafes  of  Green  r. 
Frond,  and  Warren  ex  dem.  Webb  v.  Grenville,  men- 
tioned in  the  preceding  pages.  On  the  other  fide  it 
was  argued  for  the  plaintiff,  that  there  could  be  no 
prefumption  without  fame  fads  to  ground  it  upon.  In 
the  cafe  of  Mr.  Grenville,  there  was  a  very  ftrong 
prefumption  arifing  from  the  articles  in  the  attorney's 
bill,  the  proof  whereof  the  court  allowed  to  be  en- 
tered into,  and  received  fatisia&ion  from  it ;  and  that 
there  was  no  cafe  where  a  prefumption  of  a  furrender 
had  been  raifed,  without  pofTeffion  accompanying  and 
following  the  recovery. 

1 

In  the  cafe  of  Froud  v.  Green,  upon  which  Mr. 
Grenville9*    cafe    was    faid   to  be    grounded,   there 

U  3  was 


*94  title  XXXVI.    Rectwry.     Ch.  iii.  §  26. 

was  a  pofleffion  which  had  followed  the  recovery 
for  a  long  time,  and  that  was  the  very  reafon  there 
giv6n  for  the  courts  forming  the  prefumption  which 
they  then  made.  That  the  rule  in  all  the  cafes  cited, 
and  in  all  cafes  of  this  kind,  mud  in  reafon  and  com* 
mon  fenfe,  neceffarily  be  underftood  to  relate  to  the 
length  of  time  which  has  elapfed  Jince  the  tenant  in 
taiPs  coming  into  poffejjkn^  and  not  to  the  length  of 
time  fince  the  fuffering  of  the  recovery.  The  out* 
ftanding  life  eftate,  during  the  life  of  the  widow, 
forms  the  ftrongeft  prefumption'  that  flie  did  not  fur- 
render  the  eftate ;  befides,  it  did  not  at  ail  appear 
from  the  Judge's  report  that  G.  R.  Bridges,  the  tenant 
in  tail  in  pofleffion  of  all  the  reji  of  the  eftate,  and  of 
which  he  had  power  to  fuflfer  a  recovery,  ever  •  meant 
*>r  intended  to  fufFer  a  recovery  of  thefe  fettled  lands, 
which  he  had  no  power  to  do ;  he  had  other  lands 
upon  which  the  recovery  operated,  and  there  was  no 
reafon  to  imagine  that  he  meant  to  include  thefe  lands, 
or  that  he  ever  attempted  to  procure  a  furfender  of 
them.  Lord  Mansfield. — "  I  was  counfel  in  the-  cafe 
of  Mr.  Grenville  reported  by  Strange,  aftd  I  re- 
member very  well  that  the  point  of  evidence  was 
ftrongly  litigated ;  the  attorney,  who  had  been 
"  concerned  in  the  tranfaftion  of  the  common  reco- 
"  very,  was  one  Edwards  of  Bri/lol,  who  had -been 
then  long  dead  :  the  ejitry  in  his  bill  book  was 
made  at  the  time  of  the  tranfaction,  and  a  receipt 
had  been  given  upon  the  bill  which  contained  the 
w  articles  for  drawing  and  ingrojfixg  the  furrender  \ 
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u  fo  that  there  was  pofitive  proof  in  that  cafe  of  an 
"  a&ual  furrender :  and  there  the  jouitrefs  had  been 
"  dead  a  vajl  number  of  years,  and  the  perfon  who 
u  fuffered  the  recovery,  and  his  fon  after  him,  had 
both  of  them,  during  their  refpeftive  lives,  fuffi- 
cient  opportunity  to  have  fet  it  right  after  they 
came  into  pofleffion,  if  they  had  known  or  fuf- 
€c  pe&ed  it  to  have  been  defe&ive,  which  certainly 
**  formed  a  preemption  that  it  was  regular,  and  not 
**  defe£tive.-r-I  am  confident  that  all  the  court  did, 
or  intended  to  do  in  that  cafe,  was  only  to  take  care 
that  it  fhould  be  underftood,  that  they  did  not 
mean  to  {hake  the  authority  yf  any  one  cafe  which 
had  been  founded  upon  prefumption,  and  that  they 
would  not  require  pofitive  proof  of  a  furrender,  ip 
any  cafe,  where  there  was  fufficient  prefumption  of 
it.  Sir  /.  Strange9 $  report  is  incorrect ,  confidered  as 
"  a  foundation  for  a  principle  or  rule  of  property, 
ic  though  it  mi^ht  be  enough  to  ferve  the  taker  of 
"  fuch  a  note  for  a.  memorandum  to  refrefh  his  own 
"  recolle&ion ;  if  that  be  foi  then  confider  the  pre* 
"  fent  cafe  upon  principles.  There  are  two  forts  of 
"  prefumption ;  one,  a  prefumption  of  law*,  and  not  * 
"  to  be  contradicted  ;  the  other  a  fpegies  of  evidence, 
"  which  Utter  muft  have  a  ground  to  ftand  upon ; 
"  (omething  from  whence  it  is  to  arife.  It  is  now 
«*  fully  fettled  and  eftablifhed,  that  a  tenant  in  tail 
"  may,  if  be  pleafes,  either  turn  his  eftate  tail  into  a 
,  **  fee  fimple,  or  alienate  it  for  his  own  benefit,  by 
«  fuftering  a  common  recovery  j  but  he  mud  have  a 
««  fufficient  eftate,  syid  power  to  qualify  him  for  faf- 
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*c  fering  fuch  a  recovery  ;  he  muft  either  be  tenant  in 

**  tail  in  poffeflion,  or  he  muft  have  the  concurrence 

c<  of  the  freeholder,  who  claims  under  the  lame  fet- 

"  tlement.     This  principle  is  adhered  to  by  the  ftatute 

"  14  Geo.  2.  c.  20.  the  tenant  for  life,  whofe  confent 

*'  is  neceffary  to  the  tenant  in  tail  in  remainder,  to 

44  enable  him  to  cut  off  the  intail,  is  not  the  lcflfee  of 

the  land  under  a  beneficial  leafe,  but  the  original 

tenant  for  life,  claiming  under  the  fame  family  fet? 

44  tlement,  and  having  a  life  eftate  fettled  upon   him 

M  prior,    in  order  of  fucceflion,  to  the  other's  re- 

"  mainder  in  tail.     Where  a  perfon  has  a  power  to 

fuffer  a  recovery,  and  thereby  bar  his  eftate  tail, 

omnia  prpfumuntur  rite   Iff  folcmniter  afia9    until 

the  contrary  appears j    and  it  is  reafonable  that  it 

"  fhould  be  fo  :  but  if  the  contrary  appear,  then  there 

Keen  ex  dr m.   «  is  an  end  of  fuch  prefumption.     This  was  the  cafe 

mouth  v.         "  of  the  Earl  of  Suffolk's   recovery,  upon  a  trial  at 

£*rf  of  £f-       cc  bai"  in  this  court,  in  Eqfter  term,  1747 ;  there  the 

2  Stra.  1267,   "  contrary  did   appear,    and  the  prefumption  wa$ 

thereby  deftroyed;  there  were  blundering  deeds 
a&ually  produced,  which  appeared  clearly  to  be 
wrong  j  and  it  was  manifeft,  upon  the  evidence 
f*  difclofed,  that  there  was  not  a  good  tenant  to  the 
"  pracipe :  it  was  therefore  impoffible  for  -  the  court, 
c<  in  that  cafe,  to  prefume  that  there  was  a  good 
i 4  tenant  to  the  prafipe. 

"  But  if  a  man  has  power  to  fuffer  a  recovery, 
fc  that  is  a  folid  and  reafonable  ground  for  pre- 
f*  fuming   that  all  was  dune  rightly  and  regularly, 

44  unlefs 
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'<  unlefs  fomething  to  the  contrary  fhall  appear. 
*4  Where  the  freeholder  is  a  truftee  for  the  tenant  in 
44  tail  himfelf,  $nd  under  his  power  and  dire&ion,.  it 
"  is  a  reafonable  and  jufl  caufe  for  prefuming,  that 
44  every  thing  was  regularly  tran&ded ;  fo  where  the 
44  perfon  or  perfons  interefted  to  objeS  againft  the 
44  validity  of  a  recovery  have  had  opportunity  to  make 
44  obje&ions  to  it,  but  inftead  of  doing  fo,  have  ao- 
44  quiefced  under  it,  and  not  difputed  its  validity, 
this  forays  a  prefumption  that  all  was  right  and 
regular.  But  there  can  be  no  prefumption  in  the 
nature  of  evidence,  in  any  cafe,  without  fomething 
44  from  whence  to  make  it,  fome  ground  to  found  the 
prefumption  upon ;  whereas  here  is  abfolutely  no- 
thing from  whence  to  pre&ime  a  furrender :  the 
(ingle  pretence  to  any  the  lead  ground  of  prefump- 
tion, in  the  prefent  cafe,  can  only  be  this,  that  no 
tenant  in  tail  in  remainder  would  fuffer  a  recovery, 
44  without  firft  getting  a  furrender  of  the  life  eftate, 
44  in  order  to  make  it  valid  and  effectual.  But  even 
"  that  ground,  flight  as  it  is,  will  not  hold  in  the 
44  prefent  cafe ;  for  it  does  not  at  all  appear,  upon  the 
44  report  of  the  Judge,  that  G.  R.  Bridges,  who  fuf- 
44  fered  the  recovery  in  queftion,  had  the  leaft  inten- 
44  tion  whatfoever  to  ihclude  thofe  particular  lands  in 
44  the  recovery  which  he  fuffered,  and  which  he  had 
4 4  full  power  in  himfelf  alone  to  fuffer,  of  all  th$  reft  of 
44  the  eftate  whereof  he  was  at  that  time  tenant  in  tail 
44  in  poffeffion.  He  was  then  in  poffeffion  of  the  manor 
€5  of  Keynjham,  and  of  other  lands  in  Keynfham,  fuf- 
44  ficient  to  anfwer  the  general  defcriptions  ufed  in  the 

44  recovery. 
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u  recovery,  he  mud  probably  know,  or  have  been 
informed  by  his  counfel  or  agents,  that  he  had  no 
fuch  power  over  the  fettled  parts,  without  obtaining 
cc  a  forrendefof  the  life  eftate ;  he  might  perhaps  be 
"  fatisfied  that  he  could  not  obtain  a  furrender  of  the 
"  life  eftate,  or  he  might  have  attempted  to  obtain  it, 
"  and  failed  in  fuch  attempt.    If  the  mere  fad  of  a 
remainder-man  in  tail's  fuffering  a  recovery  was 
alone  fufficient  to  ground  a  prefumption  of  a  fur- 
€C  render  of  the  life  eftate ;  it  would  be  in  the  power 
"  of  every  remainder-man  in  tail  to  bar  the  eftate  tail, 
"  notwithftanding  the  tenant  for  life  fhould  abfolutely 
€€  refufe  to  join  with  him  in  ftiffering  a  recovery ;  it  is 
"  therefore  necefiary  that  there  fhould  be  fads  and 
44  circumftances  to  ground  a  prefumption  of  fuch  a 
"  furrender  upon  :  whereas  in  the  prefent  cafe  it  is  fo 
far  from  being  reafonable  to  prefume  that  there  was 
fuch  a  furrender  from  the  jointrefs,  that  there  are, 
on  the  contrary,  many  reafons  to  induce  a  fufpicion 
«  that  there  was  not  fuch  a  furrender;  fhe  might 
w  have  more  regard  for  James  Bridges  than  for  George; 
"  fhe  might  think  it  wrong  or  unkind  to  hurt  the 
"  reverfioner,  or    even  whim  and  peeviflmefs  might 
prevent  her  from  interfering  :  there  is  no  defining 
the  various   reafons   fhe  might  have  to  hinder  her 
IC  from  furrendering  her  life  eftate  for  fuch  purpofe. 
"  Mr.  George  Bridges  being  therefore  only  tenant  in 
"  tail  in  remainder,  and  the  life  eftate  under  the  fame 
«  fettlement,  ftill  fubfifting  at  the  time  of  his  fufFering 
**  the  recovery,  it  is  clear  that  he  had  no  power  to 
* '  jdien  or  to  bar.     And  there  is  nothing  from  whence 
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"  to  prefurae  a  furrender  of  the  life  eftate  to  enable 
"  him  to  do  fo. 


cc 


If  he  had  any  power  to  bar  or  alien,  then  indeed 
no  prefumption  could  have  been  too  large,  in  order 
to  prevent  flips  in  legal  forms  and  methods  of  con- 
veyance, and  to  effeftuate  the  intention  of  a  perfon 
c<  who  had  a  legal  right  to  do  fuch  an  aft.  No  argu- 
**  ment  can  be  drawn  in  the  prefent  cafe  from  length 
ci  of  time,  becaufe  the  ejectment  was  brought  imme- 
"  diately  upon  the  death  of  the  jointrefs."  The 
court  were  all  clear  and  unanimous,  that  there  was 
no  colour  for  obje&ing  to  the  Judge's  direction. 

■  At  the  fitting  of  the  court  the  next  morning,  Lord 
Mansfield  mentioned  this  cafe  again :  he  faid  he  had 
looked  into  his  own  notes  of  the  cafe  of  Warren,  on 
the  demife  of  Webb  againft.  Grenvjlle,  where  the  re- 
covery was  of  forty  years  ftanding :  and  the  court  did 
lay  it  down  in  that  cafe,  "  that,  after  a  recovery  of 
"  fojrty  years  ftanding,  they  would,  without  any  other 
."  circumftances,  prefume  a  conditional  furrender  to 
w  have  been  made  by  the  tenant*  for  life;"  and  they 
relied  upon  1  Ventr.  257,  and  Mr,  Pigbt's  book, 
p.  41.  But  his  lordfhip  dbferved,  that  there  are  other 
circumftances,  in  the  cafe  in  Ventris ;  and  there  is 
nothing  in  Pigot9  to  juftify  this  general  pofition.  And 
he  added,  that  in  the  cafe  then  at  the  bar,  the  court 
did  (as  he  had  taken  it  down)  admit  as  evidence  the 
entry  in  the  attorney's  book,  as  has  been  mejuionefj. 
He  faid,  lie  was  rather  more  ftrongly  of  opjhion  than 
he  was  yefterday,  "  that   in  the   prefent  cafe*  there 

u  was 
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was  no  ground  for  a  prefumption  that  there  was 
any  furrender  by  the  tenant  for  life."     Here'wer^- 
two  particular  reafons   againft  making  any  fuch  pre- 
fumption.    One  was,  that  there  -did  not  appear  to 
have  been  any  intention  in  the  remainder-man  in  tail, 
4o  fufler  a  recovery  of   thefe  particular  lands :  the 
other,  that  here  >vas  no  pofleflion  at  all,  under  this* 
recovery ;  but,  on  the  contrary,  the  eje&tnent  was 
brought,  and   the  validity  of  the  recovery  put  into 
litigation,  immediately  after  the  death  of  the  tenant 
for  life.     If  the  eldeft  fon,  who  has  a  remainder  in 
tail  under  a  family  fettlement,  fhould   privately  fuffer 
a  common  recovery,  and  his  father  live  many  years 
afterwards,  it  might  as  well  be  argued,  "  that  length 
u  of  time  from  the  date  of  the  recovery  fhould  induce 
"  2  prefumption,  that  the  father  furrendered  his  eftate 
u  for  life/'     And  his  lordfhip  declared  himfelf  as 
clear,  that  if  there  had  been  a  long  pofleflion  by  the 
tenant  in  tail  after  the  death  of  the  tenant  for  life, 
though  fuch  a  pofleflion   might  be  afcribed  to  the 
entail,  the  prefumption  ought  to  have  been  made,  upon 
the  ground  of  acquiefcence  under  it,  and  the  proba- 
bility arifing  therefrom,   u  that  the  parties  knew  that 
.  *c  the  recovery  was  not  defective."     Rules  of  pro- 
perty  ought  (his  lordfhip  faid)  to  be  generally  known, 
and  not  to  be  left  to  loofe  notes,  which  rather  ferve 
to  confound  principles,  than  to  confirm  them.    He 
therefore  propofed  to  have  a  conference  with  all  the 
judges  upon  this  cafe  :  which  propofal  did  not  arife, 
he  faid,  from  any  doubt  about  the  matter;  (for  he 
was  more  confirmed  in  his  opinion,  than  he  was  yef- 

t£rday 
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a 

terday;)  but  for  the  fake  of  having  fo  considerable* 
rule  of  property  fettled,  and  of  rendering  it  notorious 
and  publick.  For  which  purpofe,  he  (at  fir  ft)  ordered 
it  to  (land  over  till  next  term :  but  afterwards,  upon 
its  being  agreed  by  all  the  parties,  that,  in  Mr.  Gren* 
ville's  cafe,  there  was  a  great  number  of  years  during 
which  the  tenant  in  tail  had  been  in  poffeffion  after  the 
death  of  the  tenant  for  life ;  and  upon  the  now  de- 
fendant's counfel  candidly  declaring  "  that  they  them* 
"  felve*  were  fully  fatisfied  with  the  prefent  opinion 
a  of  the  court,"  he  retraced  his  propofal,  and  faid 
he  would  not  trouble  the  Judges  with  it,  fincethe 
counfel  were  fo  candid  as  to  acquiefce  entirely  in  the 
opinion  that  the  court  had  already  intimated.  His 
lordfhip  further  added,  that  he  would  have  it  under* 
flood,  that  poffeffion  of  the  tenant  in  tail,  after  the 
death  of  the  tenant  for  life,  does  leave  a  ground  of 
prefumption,  "  that  there  was  a  furrender*"  But  in 
.the  prefent  cafe,  there  was  no  poffeffion  after  the  death 
of  the  tenant  for  life :  the  ejedment  was  brought  im- 
mediately. 

♦ 

§  27.  Where,  after  a  recovery  the  deeds  were  fup-   GaitM*  r. 

preffed  by  the  tenant  for  life,  fo  that  it  could  not  be   f^^.  * 

made  out  whether  he  had  furrendered  his  eftate  for  life  292- 

to  the  tenant  to  the  pracipe  or  not,  it  was  decreed  for 

the  recovery,  without  allowing  a  trial  at  law  j  for 

where  deeds  are  fupprefled  omnia  prafumuntur. 

$28.  Where  a  perfbn  has  only  a  truft  eftate  of 
freehold,  he  may  nottrithftanding  make  an  equitable  , 

'  tenant 
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tenant  to  the  pracipe  y  which  will  enable  him  to  fuffer 
what  is  called  an  equitable  recovery,  of  which  the 
effect  will  be  ftated  hereafter. 

Different  S  29*  When  the  perfon  who  means  to  fuffer  a  corn- 

by  which  a      mon  recovery  is  in  aSual  pojTeffion  of  the  freehold, 
Tenant  to  the   fe  may  convey  that  freehold  to  .any  ftranger,  for  the 

be  made.  purpofe  of  making  him  tenant  to  the  pracipe  by  fine, 

by  feoffment,  by  bargain  and  fale  inrolled,  or  leafe 
and  releafe. 

Fine*  5  30.  It  is  fometimes  thought  expedient  to  make  a 

tenant  to  the  pracipe  by  fine,  not  only  on  account  of 
the  notoriety  of  this  fpecies  of  affurance,  but  becaufe 
even  an  erroneous  fine  gives  fuch  an  eftate  to  the  cog- 
nizee,  as  is  fufficient  to  make  him  a  good  tenant  to 
the  pracipe.     And  Sir  M.  Hale  has  faid  that  the  cog- 

3  Ktb.  597.     nizee  of  a  fine  til.  purif. .  would  be  a  good  tenant 

to  the  pracipe  in  a  recovery  fuffered  the  fame  day, 
and  the  court  would  prefume  a  priority  to  fupport 
a  conveyance. 

Lloyd  v.  §31.  Thus,  where  a  writ  of  error  was  brought 

a  Salk.  568.     againft  a  perfon  who  was  made  cognizee  of  a  fine, 

m  order  to  become  tenant  to  the  pracipe^  and  after 
the  recovery  had  been  fuffered,  the  fine  was  reverfed 
for  error ;  yet  the  recovery  was  held  good,  becaufe 
there  was  a  good  tenant  to  the  pracipe  at,  the  time. 

•  5  32.  But  if  the  fine  was  in"  itfelf  abfolutely  void,- 
as  if  the  perfon  who  levied  it  had  no  eftate  of  freehold 

in 
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in  the  land,  then  the  recovery  would  be  void,  becaufe 
in  that  cafe  the  fine  pafled  no  eftate.  Thus  in  the  cafe 
of  Dormer  v.  Parkhurft,  which  has  been  already 
dated,  a  fine  was  levied  by  a  tenant  for  years,  and  a 
remainder-man  in  tail  to  make  a  tenant  to  the  pracipe, 
and  it  was  determined  that  the  recovery  was  void ;  be- 
caufe none  of  the  parties  to  the  fine  had  an  eftate  of 
freehold  in  the  lands. 

§  33.  If  a  fine  be  levied  to  a  leffee  for  years  of  the  1  Vent.  195. 

fame  land  for  the  purpofe  of  making  him  tenant  to  *         *°7* 
the  pracipe  in  a  common  recovery,  the  term  for  years 

will  not  be  merged  by  the  fine  :  for  in  the  third  fe&ion  ^cmn  ▼• 

•  of  the  ftatute  of  ufes,  27  Hen.  8.  there  is  a  fa  vine  to  Termor, 

.  .  Tit.  ii.  ch.  t. 

all  perfons  and  their  heirs,  who  fhall  be  feifed  to  any    f,  4i# 
ufe,  of  all  fuch  former  right,  title,  htc.  as  they  had 
to  their  own  ufe,  in  any  manors,  lands,  &c.  whereof 
they  fhall  be  feifed  to  any  other  ufe. 

S  35-  It  is  a  well  known  principle  of  law,  that    Aithou*b  n« 
.  where  a  fine  is  levied  without  any  confederation  or  de-    *?fe  t*  dc- 

clarcd. 

claration  of  ufe,  the  ufe  and  legal  eftate  immediately 
refult  to  the  cognizor  of  the  fine  j  fo  that  the  cognizee 
has  only  a  feifin  of  an  inftant ;  in  confequence  K . 
of  this  do&rine,  where  a  fine  was  levied,  in  order  to 
make  a  tenant  to  the  pracipe,  and  a  writ  of  entry  was 
brought  againft  the  cognizee  of  the  fine,  on  which  p.r 
a  common  recovery  was  fuffered,  it  was  doubted 
whether  fuch  a  recovery  was  good  j  for  as  no  ufe  was 

declared  on  the  fine,  it  was  faid  that  the  ufe  and  eftate 

« 

immediately  refulted  back  to  the  cognizor,  fo  that  the 
6  cognizee 
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Cpgnizee  had  no  eftate  of  freehold  when  the  writ  of 

'        entry  was  brought,   nor  ever  afterwards.     Mr.  Pigot 

Kgot,54i  55.   held,  however,  that  fuch  a  recovery  would  be  good  ; 

for,  at  common  law,  if  a  fine  was  levied  without  con- 
fideration,  as  in  a  fine  there  needs  none,  the  cognizee 
was  tenant  to  all  writs,  until  the  ftatute  of  pernors  of 
profits,  and  the  ftatute  of  ufes.  And  although,  finci 
the  ftatute  of  ufes,  the  ufe  refults  back  when  no  ufe  is 
declared,  yet  the  intent  of  the  parties  always  guided 
the  ufe,  and  there  could  be  no  refulting  ufe  againft 
the  exprefs  intention  of  the  parties  ;  fo  that  whenever 
the  ufe  refults,  it  is  becaufe  the  parties  intend  it. — 
Now,  in  a  cafe  of  this  kind,  the  evident  intention  of 
the  parties  is  to  make  a  tenant  to  the  pracipe>  which 
appears  upon  the  record,  by  the  writ  of  entry  being 
brought  againft  the  cognizee ;  and  therefore  he  muft 
have  fuch  an  eftate  as  will  make  him  a  good  tenant  to 
the  pracipe*  Thefe  principles  are  fully  eftablifhed  in 
the  following  cafe : 


LordAlthanv 
y.  Lord 
Anglcftfy, 
Gilb.  Rep.  16. 
8a  Ik.  676. 
Cafct  temp. 
Holt.  733. 
11  Mod.  210. 


§  36.  Tenant  in  tail,  remainder  in  tail,  with  re- 
mainder over,  the  tenant  in  tail  levied  a  fine  fur  cog- 
nizance de  droit  come  ceo9  &V.  to  /.  5.  arid  his  heirs, 
in  order  to  make  him  tenant  to  the  pracipe9  but  no 
ufe  was  declared  on  the  fine.  Seven  years  afterwards 
a  writ  of  entry  was  brought  againft  /.  S.  who  vouched 
the  cognizor  of  the  fine,  and  a  common  recovery  was 
thus  regularly  fuffered.  The  queftion  was,  whether 
/.  S.  had  an  eftate  of  freehold  in  him  when  the  reco- 
very was  fuffered  ?  It  was  contended,  that  although 
the  legal  eftate  pafled  by  the  fine  to  /.  £•  yet  as  no 
2  ufe 
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ttfe  Was  declare)  oa  the  fine,  the  ufe  refulted  back  ta 

the  cogni^or ;  fo  that  •/.  5.  had  no  eftate  in  the  lands 

at  the  time  when  the  recovery  was  fuffered,  and  there* 

fore  Was  not  a  good  tenant  to  the  pfacip*.    But  ii 

was  held  by  kord  Chief  Juflice   Holt,  and  all  the 

ttfher  Judges,  that  when  %  fine  was  levied,  or  a  feoff* 

iiieHt  mad?,  to  a  ijiar}  and  his  heirs,  the*  eftate  was  in 

the  COgpi?ee  or  feoffee,  not  as  an  ufe,  but  by  the 

£QTO(jiop  \w,  an4  ntfght  be  averred  to  be  fo  $  and  as. 

in  this  Cafe  the  intention  of  the  fine  plainly  appeared 

|o  be  for  the  pufpofe  of  faking  ?  tenant  to  the 

pracipe)  the  ufe  and  eftate  (hould  be  allowed  to  have 

vefted  in  J.  $.  (o  that  the  recovery  was  well  fuffered ; 

and  this  point  was  again  determined  by  the  Court  of  i  Stra.  17. 

jCing's  Bench  in  Mich,  3  Geo.  t* 

$  37.  It  has  been  of:en  doubted,  whether  a  fcufband  Hafcand 
feifed  jute  uxotU  could  make  a  tenant  to  the  praeipe  of  uxom,  may 
his  wife's  land,  for  the  purpofe  of  fuffering  a  Common   ™n^ct*  j£ 
recovery,  without  his  wife's  joining  him  in  a  fine*  Praecipe 
This  doubt,  probably,  arofe  from  the  words  of  Lord  Wife-a  join- 
Talbot*  in  the  cafe  of  Robin/on  v.  Cummins >  as  reported  if« in  ■  Rae, 
in  cafes  tempere  Talbot  167,  for  there  his  Lordfhip  is 
made  10  fay,  "  it  hath  been  faid  that  a  feme,  tenant  in 
"  tail,  and  her  hufband*  cannot  make  a  tenant  to  the 
€€  praeipe  without  a  fine ;  but  whatever  may  be  the 
M  cafe,  where  a  hufband  is  merely  feifed  in  right  of 
w  his  wife,  is  not  neceffary  for  me  to  determine,  be- 
*•  caufe,  in  this  cafe,  Sir  J.  Robin/on  did  by  his  intex^ 
M  marriage,  become  entitled  to  an  eftate  by  the  curtefy, 
Vol.  V.  I  and* 


• 

t 
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. "  and,  therefore,  he  alone,  without  his  wife's  joining, 
"  might  have  made  a  good  tenant  to  the  pracipe." 


In  an  opinion  given  by  the  late  Mr.  Booth  on  this 

fubjeft,  he  obferves,  that  this  report  of  Lord  Talbot's 

Cafes  and        argument  is  incorreQ  ;  that  he  himfelf  was  prdent  at 

viA™™!^.     l^e  hearing   of  that  cafe,  and  had  a  very  full  note 

vol.  2, 132.      cf  {t.    and  that  Lord  Talbot's  words  were  thefe: — 

*c  If  I  fhould  lay  it  down  as  a  rule,  that,  where 
"  the  wife  is  entitled  to  an  eftate  tail  in  pofTeflion,  her 
"  hufband  and  (he  could  not  make  a  tenant  to  the 
"  praecipe^  for  the  docking  of  the  intail  without  a  fine, 
u  becaufe  the  law  is  fuppofed  to  appoint  no  other  me- 
"  thod,  by  which  a  woman  under  coverture  can  con- 
c<  vey  her  freehold,  but  by  fine,  I  fhould  fhake  many 
C6  of  the  common  recoveries  of  the  kingdom  \  for, 
*'  whatever  may  have  been  the  pra&ice  of  fome  over- 
"  cautious  conveyancers,  yet  I  believe  it  hath  often 
"  been  held,  that  the  hufband  alone  may,  by  deed 
"  only,  and  without  any  fine  levied  by  the  wife,  con- 
"  vey  a  fufficient  freehold  to  the  grantee,  to  make  him 
"  tenant  to  the  pracipe  V* 


This  latter  opinion  feems  to  be  perfe&ly  confiflent 

1  Inft.  351 a.   ^h  the  principles  of  the  common  law ;  for  Lord  Coke 
.Idem  273  b.  . 

fays,  ic  if  a  man  taketh  to  wife  a  woman  wjio  is  feifed 


*  Mr.  Booth9 %  account  of  what  Lcri  Talbot  faid  on  this  occafion, 
is  confirmed  by  a  manufcript  report  of  the  cafe  of  Robin/on  and 
Cummins*  in  the  poflciBon  of  Mr.Mr,  of  which  he  has  made 
mention  in  a  note  on  the  iujl  Injhtute,  3  26  4. 

"  in 


K 
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in  fee,  he  gaineth  by  the  intermarriage  an  eftate  of 
u  freehold  in  her  right,  which  eftate  is  fufficient  to  work 
"  a  remitter/* 

§  18.  It  muft  be  the  fame  where  a  man  marries  a    Gilb.  Ten. 
.  •    108. 

woman  feifed  in  tail,  for  a  feme-covert  cannot  have  a    1  Roil.  Ab. 

feitin  diltinft  from  her  hulband  ;  and,  on  this  ground,    845# 
it  has  frequently  been  determined,  that  the  hufband's 
conveyance  is  fufficient  to  transfer  a  good  eftate  of  free- 
hold during  the  joint  lives  of  the  hufband  and  wife. 
Mr.  Pig  J  was  of  the  fame  opinion,  having  laid  it  down,   PJ'g.'72« 
that  a  hufband;  feifed  jointly  with  his  wife,  whether  by  • 
moieties  or  entireties,  or  feifed  only  in  right  of  his  wife, 
might  create  an  eftate  of  freehold  during  th^  coverture, 
and  thereby  make  a  good  tenant  to  the  pracipe  ;  and 
there  is  a  cafe  in  Roll's  Abridgement,  in  which  this  point 
was  exprefsly  determined. 

§  39.  A  hufband  feifed  in  right  of  his  wife  for  life,  Rpir§  Ab. 
remainder  in  tail  to  2?.,  remainder  to  C,  bargained  and  ryi  (A.Jpl.*. 
fold  the  land  to  another,  againft  whom  ia  pracipe  was 
brought,  who  vouched  him  in  remainder,  and  fo  a 
common  recovery  was  fuffered.  Adjudged,  that  the 
recovery  barred  the  remainder,  becaufe  the  bargainee 
was  a  good  tenant  tp  the  pracipe. 

§  40.  It  has  been  a  frequent  practice  ever  fmce  -the  Fcoffmcnt, 
introdu&ion  of  common  recoveries,  to  make  a  feoff- 
ment with  livery  of  feifin  of  the  lands,  to  the  perfon 
againft  whom  the  writ  of  entry  was  intended  to  be 
brought,  it  being  a  common  opinion,  that  a  feoffment 

X  2  was 
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was  flic  molt  fecure  conveyance  by  whidh  a  tenant  to 
the  pracipe  could  be  made ;  becaufe,  it  the  feorfbr 
was  in  poffefllon  at  the  time  when  livery  of  feifin  was 
made,  the  feoffment  was  fuppofed  to  pa&  a  good  eftate 
of  freehold,  either  by  right  or  by  wrong ;  that  is,  by 
diffeifin  ;  but  this  do&rine  has  been  denied  in  the  fol- 
lowing cafe : 

Taylor «  §  41.  In  an  cje&ment  for  lan<is  in  Gloucejietftire> 

y.  Horde,  the  jury  found  a  fpecial  verdiA,  that  Sir  Robert  Atkyns 
6Browa6p*  fenior,  being  tenant  for  life,  with  remainder  to  his 
Ca.  6$$.      ~  firft  and  other  fons,  reverfton  in  fee  to  iiimfelf,  with  a 

power  of  appointing  a  jointure  to  any  after-taken  wife, 
married  Ann  Dacres,  and,  purfuant  to  his  power,  li- 
inlted  the  lands  in  queftion  to  the  faid  Ann  Dacres  for 
her  fife  as  a  jointure.  Sir  Robert  Atkyns  fepior,  made 
his  will  duly  attefted,  and  deviled  his  reverfion  in  fee, 
expectant  on  the  eftate  tail,  limited  to  his  firft  and 
other  fons,  to  Mr*  Atkyns  the  leffor  of  the  plaintiff. 
Sir  Robert  Atkyns  fenior  died,  leaving  a  fon,  Sir  Robert 
Atkyns  junior,  who  entered  on  all  the  eftate,  except 
that  part  which  was  limited  to  Lady  Atkyns  for  her 
jbinture,  on  which  fhe  entered*  Lady  Atkyns  being 
in  poffeffion  of  thefe  lands,  an  eje&ment  was  brought 
againft  her  in  the  Common  Pleas  by  John  Philips  >  ok 
the  feveral  demifes  of  Sir  Robert  Atkyns  junior,  and 
yo/epb  WAlker,  for  the  recovery  ©f  the  premifes  in 
queftioft,  on  the  ground,  that  Sir  Robert  Atkyns  fenior 
had  no  power  of  appointing  her  a  jointure ;  aild  the 
lame  was  tried  at  the  bar  of  the  C&tirt  af  Common 
Pleas,  when  a  verdiCt  was  found  for  the  plaintiff,  oil 

which 


/. 


yhich  jpcjgWpt  twar  entered,  and  a  writ  of  £o&ro 

,/Eraox  foffejjionem  was  fued  out  and  executed  j  and  Sir 

Robert  Atkyns  junior  entered  into,  and  was  in  poffe£ 

iion  of  the  prqftifes.    Sir  Robert  Atkyns  junior  being 

^hus  in  pogeffipn  during  the  lifetime  of  Lady  Atkyns* 

jnadp  aieoffment  qf  tfye  premifes,  with  livery  of  feifin 

&Q  J$mts  JLarU,  inprd^r.to  make  him  tenant  to  the 

frarip?,  /or  tfye  purpqfe  pf  fuffering  a  common  reco 

wry*  whfcfr  it  j^as  thereby  declared,  Ihould  enure  to 

jfht  ufe  .pf  $ir  JRpi?ert  Atkyns  junior,  his  bars  and  affigns 

far  ever.    A  common  rec^veiy  was  accordingly  fuk 

feed,  ia^hkh>he,,wi>t;Qf  smtry  ^as  brought  againft 

Josser  £&»£,.  the  ieoffce,   who  vouched  Sir  Robert 

Atkyns  junior  and.  his  wife,  and  they  vouched  over  the 

xommon  vouchee.  .  6ir  Robert  Atkyns  junior  cogtinued 

Ja^poffisffion,  from  the  time  of  .the  recovery  until  No* 

juemhar  171.1,  when  he  died  wthout  iflue.      Lady 

Atkyns*  the  joj&jtreis,  bought  ^n  ejeftment  againft 

Retort  Atkyns  the  heir  at  lajr  of  Sir  Robert  Atkyns  ju- 

;$ipr,  for  the  Jtecoyeiy  of  her  jpinture ;  the  caufe  hav- 

Jug  been  .tried  ,frt  the  bar  of  the  Court  of  Common 

.Pleas,  and  it  appearing  evidently  to  the  court,  that 

.$it  ,R<;bert  Atfynsfenfor  had  a  power  of  appointing  ,a 

-jffiPtWe. to JUdy  Atkyns*  J^hich  he  had  duly  executed, 
.  £pd  fbzt  >the  foimer  verdift  was  clearly  wrong,  a  ge- 
ji^eral  verdict  was  given  for  the  plaintiff,  pn  which  judg-  - 

ipent  was. entered,  and  Lady  /itkynswzs  reftored  to  the 
}<po{feffion  of  the  premifes,  and  continued  feifed  of  them 
,  until  the  time  of  her  death.  The  principal  qu^ftiqn 
..in  this  cafe  was,  whether  the  recovery  was  well  fuffer- 

„ed?  which  entirely  depended  upon,  whether  James 

X  3;  Earlc 
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£#/•/*  the  feoffee  of  Sir  Robert  Athymy  •  was  a  good  te- 
nant to  the  pracipe. 

It  was  contended,  on  the  part  of  the  plaintiff,  that 
the  recovery  was  not  well  fuffered  ;  and,  to  (hew  that 
James  Earle  took  no  eftate  by  the  feoffment,  which 
could  make  him  a  fufficient  tenant  to  the  freehold,  to 
anfwer  the  writ  in  a  common  recovery,  it  would  be 
material  to  confider,  firft,  whether  Sir  Robert  Atkyns 
junior  was  tenant  in  tail  in  poffeflion  ;  and,  fecofidly, 
fuppofing  him  to  be  only  tenant  in  tail  in  remainder, 
whether  his  feoffment  conveyed  the  freehold  to  James 
Earle  by  diffeifin  £     As  to  the  firft  of  thefe  queftions, 
if  Sir  Robert  JLtkyns  had  been  tenant  in  tail  in  poffef- 
fion,* his  bargain  and*  fale,  his  leafe  and  releafe,  his 
fine,  or  his  feoffment,  would  have  conveyed  a  bafe 
fee ;  and  operating  by  way  of  difcontinuance,  voidable 
either  by  the  entry  or  adtion  of  the  iffue  in  tail*  gr  re- 
mainder-man, would  have  made,   by  difcontinuance, 
a  fufficient  tenant  of  the  freehold  ;  but  Lady  Atkyns^ 
the  jointrefs,  was  feifed  of  the  freehold  for  life,  at  the 
time  of  making  the  feoffment,  and  never  joined  in  con- 
veying an  eftate  to  the  feoffee ;  the  feoffment,  there- 
fore, being  only  the  aft  of  the  tenant  in  tail  in  remain- 
der, muft  either  pafs  an  eftate  by  diffeifin,  or  tfas  ab- 
folutely  void.     Then,  whether  the  feoffment  conveyed 
the  freehold  to  John  Earle,  fo  as  to  make  him  a  good 
tenant  to  the  pracipe  by  diffeifin,  depended,  firft,  on 
his  entry  ;  fecondly,  on  his  feoffment.     By  his  entry, 
*  he  gained  no  freehold  ;  by  his  feoffment,  he  conveyed 
no  $ftate ;  for, .  as  to  his  entry,  it  was  made  under  a 

miflaken 
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miftaken  judgment  in  eje&ment,  for  Lady  Atkyns,  the 
jointrefs,  recovered  poflfcflion  again  in  ejeftment ;  by 
which  fecond  judgment,  his  title  was  difaffirmed  ;  and 
as  the  firft  judgment  was  plainly  wrong,  his  entry  muft 
be  confidered  as  the  mere  ad  of  tenant  in  tail  in  re- 
mainder.    By  the  judgment  in  eje&ment,  he  could 
recover  nothing  but  the  term  ;  the  point  of  that  a&ion 
is,  that  the  plaintiff  may  gain  pofieflion  under  his  ' 
term.     The  pofieflion  of  the  leffee  being  that  of  the 
leflbr,  the  way  in  which  it  always   operates  to  the 
leflbr's  benefit,  is,  that  by  obtaining  judgment  for  the 
poffeffion  of  his  fuppofed   tenant,  he  is  enabled  to 
enter ;  and,  having  entered,  the  paffeflion  unites  with 
any  prefent  freehold  in  himfelf,  whether  it  be  a  parti- 
cular eftate,  or  an  eftate-  in  fee  according  to  his  right. 
But,  in  this  cafe,  Sir  Robert  Atkyns  had  no  prefent 
eftate  of  freehold  in  himfelf,  he  gained  only  a  bare 
pofieflion, -and  the  freehold  ftill  remained  in  judgment 
of  law,  in  the  jointrefs  who  had  the  right  to  it :  the 
entry  of  Sir  Robert  Atkyns  under*  the  judgment,  muft 
be  a  lawful  entry ;  whether  the  fheriff  executes  thfc 
writ  and  gives  pofieflion,  or  whether  the  paijy  is  his 
own  officer,  and  executes  it  for  himfelf  by  taking  pot 
feflion  :  it  has  been  held,  that  the  entry  is  equally  law- 
ful in  either  method,  if  it  puffues  the  judgment.     But 
his  pofieflion  being  recovered  without  title,  no  hold- 
"  ing  over  could  gain  the  freehold  ;  and  his  entry  being 
lawful,  no  holding  over,  though  wrongful,  could  cre- 
ate a  difieifih,  of  change  the  caufe  of  his  pofieflion  ; 
fo  that  his  conveyances  were  absolutely  void,  he  hav- 
ing no  eftate  on  which  a  releafe  would  operate  by  way 

X4  of 
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pf  enlargement,  apd  there  being  no  privity  befwwa 
Jririi  and  the  6wh£r  of  the  -freehold.  As  to  the  feoff* 
ttient  of  Sir  Robert  Mkjns9  it  might  be  oonfidered  in 
t^o  lights.  Firft,  a*  a  gonv$y$nce,  (operating  either 
by  right  or  by  wrong.  Secondly,  3s  a  conveyance, 
1  Executed  with  a  particular  intent  of  making  a  tenant 
to  the  pr&cipf  in  a  common  recovery,  ift,  As  a  con* 
veyance,  generally,  it  was  not  pretended  that  it  could 
pper&te  \>y  right ;  it  could  only  then  be  conftrued  to 
ponvey  a  freehold  by  wrong.  But  it  was  a  necefiary 
p onfeqtience  of  the  f  eafoning  upon  Sir  Robert  Atkjn*\ 
entry,  that  his  feoffment  tfaf  abfrlutely  void ;  for, 
where  the  true  owner  of  the  freehold  is  a&ually  eg:? 
pelled  by  the  tortious  entry  of  the  difjeifor  taking  vio- 
lentpoffdffion  of  the  land,  that  d;(feifor  has  gained  09 
feftate  of  freehold  and  fee,  which  will  pais  by  a  bafe 
ihtery  on  brs  feoffment,  his  force  gaiftld  liim  an  eftfte 
py  wrong,  apd  his  feoffmeht  will  convey  it.  But,  in 
this  cafe,  the  entry  and  the  pofiefiton  befog  lawful  (along 
tis  the  judgm^ht  was  ita  force,  tjie  only  wrongful  a& 
iron*  which  a  diffeifin  copJd  be  inferred,  was  the  feoff. 
fhent.  The  giving  livery  ypon  that  feoffment,  not 
followed  by  any  pofleffioh  of  -the  feoffee,  coptd  never 
*nake  a  difftifin  in  the  ftrift,  original,  and  legal  fenfej 
it  would  be  a  difleifin  merely  at  the  election  of  the 
rightful  owner  of  the  freehold,  and  fof  the  fake  of  his 
remedy.  It  wa§  the  -aft  of  his  frnajn  for  years,  and 
<he  Wrongful  feoffee  was  pu{  iatp  pofleffion ;  the  true 
pwner  might  either  accept  his  rpnt,  and  treat  hipi  as 
an  under-tenant  and  affignee  pf  the  term,  or  \te  might 
maintain  an  affize  ami  recover  the  freehold.    If  the 
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wrongful  feoffor  continued  in  poffeffion  by  collufion  " 
with  his  feoffee,  as  in  the  prefent  cafe,  the  true  owner 
was  under  no  neceffity  to  take  notice  of  the  feoffment ; 
he  was  not  hound  to  confider  his  own  tenant  as  a  dif- 
feifcc,  and  himfelf  as  out  of  poffeffion,  but  ftill  had  it 
in  his  ele&jon,  either  to  accept  his  rent,  diftrain  and 
bring  an  aftion  for  it,  or  to  proceed  in  a  real  a&ion 
for  recovery  of  the  freehold,  as  in  cafe  of  a  forfeiture. 
Thus,  this  feoffment  of  tenant  for  years,  or  tenant  by 
fufferance,  would  make  a  diffcifin  for  the  benefit  of 
•his  leflfor,  in  refpe&  of  that  remedy  which  the  leffor 
might  ele&  to  take ;  but  eftates  in  remainder  could  not 
be  difplaced  without  a  tortious  en^y j  and,  as  to  fuel* 
remainders,  the  feoffment  was  abfolutely  void  in  law. 
nd9  As  a  conveyance,  executed  with  the  particular 
intent  to  make  a  tenant  to  the  precipe  in  a  common 
recovery,  it  had  never  yet  been  determined,  that  the 
feoffment  of  a  tenant  for  years,  being  alfo  tenant  in 
tail  in  remainder,  perfected  by  livery  upon  the  land, 
under  colour  tsf  lawful  pofleffion  eo  ammo,  to  make  a 
tenant  of  the  freehold  in  a  common  recovery,  would 
be  fufficient  to  fupport  the  judgment  in  that  recovery, 
-and  enable  him  to  bar  his  own  and  the.  fubfequent 
-cftates ;  if  fo,  then  a  tenant  in  tail  in  remainder  might 
'iufier  a  recovery  in  every  inftance,  as  freely  as  a  te» 
Aa&t  in  tail  in  poffeflion,  not  only  without  the  concur- 
rence of  the  immediate  owner  of  the  freehold,  by  his 
joining  in  it  as  an  effential  party,  or  furrendering  his 
dilates,  but  even  without  afltfng  his  confent,  or  giving 
him  any  notice.  By  collufion  with  the  tenant  for 
years,  by  fecret  practices,  to  take  advantages  of  a  vacant 

9  poffeflion, 
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poffeffion,  when  the  tenant  of  the  freehold  was  abfent 
from  his  houfe  or  land,  he  might  execute  a  feoffment, 
and  then  fuffer  a  common  recovery,  to  anticipate  that 
right  which  the  law  has  wifely  and  juftly  poftponed* 
till  he  fhould  chance  to  fucceed  in  the  order  of  the 
intail.  If  this  method  of  fuffering  recoveries  were 
once  eftablifhed  as  legal,  the  eldeft  fons  of  the  firft 
families  in  England,  who  are  tenants  in  tail  in  remain- 
der,  expettant  on  the  eftate  for  life  of  the  father, 
might  difpofe  of  the  inheritance  of  their  eftates  at  the 
age  of  twenty-one,  againft  the  confcnt,  and  in  fpite  of 
the  authority  or  the  freehold  of  their  parents.  Con- 
veyanccs  to  make  a  tenant  to  the  pracipe  in  a  common 
recovery,  are  confidered  as  mere  inftruments  to  make 
parties  in  a  fi&itious  aftion,  to  ferve  the  purpofe  of 
him  who  means  to  fuffer  the  recovery.  Such  a  feoffee, 
,  as  in  the  prefent  cafe,  was  often  called  a  mere  afior 
fabula.  If  he  was  tenant  for  years  of  the  lands  con- 
veyed by  the  feoffment  before  the  making  of  it,  his 
term  would  not  merge  in  the  fee-fimple ;  no  dower 

could  arife  out  of  it ;  his  judgments  or  ftatutes  would 

* 

not  bind  it.  This  being  the  uniform  tenor  of  deter- 
minations in  courts  of  law,  in  which  the  intent  of  the 
conveyance  has  been  confidered,  and  not  the  mere 
legal  operation  of  it,  it  followed,  that  the  validity  of 
the  eftate  muft  depend  on  the  right  and  power  of  him 
who  made  it  to  fuffer  a  recovery.  If  the  feoffor  had 
no  fuch  right  or  power,  his  feoffment  was  void  ;  and 
the  eftate  conveyed,  being  founded  in  fraud,  was  as 
no  eftate,  in  judgment  of  law.  The  common  law 
avowed  thefe  principles,  and  the  Legiflature  had  adopt- 
ed 
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ed  them  ;  for  the  ftalute  14  Geo.  2.  c.  20*  which  was 
made  to  fupport  common  recoveries  againft  nice  ex- 
ceptions, and  to  raife  prefumptions  in  favour  of  them 
after  a  limited  time,  moft  anxioufly  provides,  that  the 

perfons  joining  in  fuch  recoveries  fhould  have  fufficient 
eftate  and  power  to  fuffer  the  fame ;  as  if  the  Legifla- 
ture  had  forefeen  the  prefent  cafe,  and  were  aware  and 
afraid  that  tenants  in  tail  in  remainder  might,  by  co- 
lour of  that  law,  in  future  times  fuffer  common  reco- 
veries, without  the  concurrence  of  the  true  immediate 
owner  of  the  freehold. 

m 

On  the  other  fide,  it  was  argued,  that  this  recovery 
was  valid,  and  that  James  Earle  was  a&ually  tenant  of 
the  freehold  when  judgment  was  given.  Firft,  becaufe 
when  Sir  Robert  Atkyns  entered,  in  confequence  of  the 
judgment  which  he  obtained  againft  Lady  Atkyns^  the 
jointrefs,  he  became  tenant  in  tail  in  poffeffion.  Se- 
condly, becaufe  even  if  he  were  only  tenant  for  years, 
his  feoffment  would  convey  an  eftate  of  freehold.  In 
fupport  of  the  firft  of  thefe  pofitions,  it  was  argued, 
that  a  judgment  is  an  aft  of  law,  and,  whijft  it  con- 
tinues in  force,  deftroys  the  title  of  the  adverfe  party, 
A  judgment  in  eje&ment,  by  which  only  the  poffeffion 
is  recovered,  not  only  deftroys  the  right  df  poffeffion 
which  was  in  the  adverfe  party,  but  gives  a  right  of 
poffeffion  to  the  recoveror.     If  the  judgment  in  ejeft- 

*  ment  did  not  produce  this  effeft,  the  leffor  of  the  plain- 

*  tiff  could  not  enter,  or  be  entitled  to  the  writ  of  habere 
facias  pojfejftonem  ;  but  his  having  a  right  to  enter  and 
fue  out  that  writ,  infers  his  right  to  the  poffeffion. 

Whilft 
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WWfk  <hc  judgment  ftaads  jn  fprc«,  it-ronove;  an  in,- 

terywing  eftate  put  of  .the  yaj,  and,  4yring4hat  tjme, 

|t  is  the  feme  thing  £S  tf  it  hjid  nc»er  ejafted,  and  the 

recoyerpr's  right  to  <he  poiTefl^QA  wiU  continue  jintU 

judgment  is  reverjfefi  by  error,  or  f^Ifified  in  another 

a&ion.    In  confeqyience  of  Acfc  principles,  it  followed, 

that  the  right  to  the  poffeffion  and  the  remainder  in  tail 

meeting  in  the  fapie  perfon,  and  that  perfqn  being  Sir 

Robert  Atkyns*  the  poffeffion  and  the  remainder  in  tajl 

jinited,  .and  Sir  Rvi>trjt  4tkym  became  feijfed  of  an 

eftate  tail  executed,  or,  in  other  words,  of  ftn  eftate 

tail  in  poffcfijon.     If  the  nature  of  an  a&tan  of  ejed- 

**&#,  and  the  ^nfoqpepce  refaltii^  from  a  J£co\ery 

#a  Mb  -.«|crc  <xmfidered,  ,it  .would  appear  in  a  xJeaw 

jlght.    An  ejeflwent  >  ,*  poffeflory  ,a£tfop,  in  wW*J* 

#hw#all  titles  to  Jand  a^e  tried ;  whether  ihe^partyys 

-f&tjkis  to  sn  eftate  in  fee,  >i*fl,  ior  4ife,,«  for  .yqjja, 

ifee  r#$edy  is  by  «ane  ^nd  the  iame  a&ion.    la  ap 

tftiofi  of  ejeflxpent?  the  plaintiff  xttQras  aoljy  $e  j>of- 

iffflion  of  the  Um4>  ^  tfie  ^ec^ion  is  of  the  pofief- 

,fk>n  -qnty }  tflit  if  the  Jeflbr  of  the  .plaintiff  recovers 

jh»1j  the  poffeffion  of  the  Ja&d,  Jt  .may  be  afeed,  how 

he  becomes  ,(eifrd  ^car^ujg  to  Ju*  (t?tle  ?  -  TJp  which, 

rit  may  be  pnforered,  '4^at  when  a  petfon  £s  iitpoffeffi^n 

fry  ritte,  at*  every.  perfanju  who  eptcrs  in  execution  af 

}a  judgment  in  ejeftment,  becaufe  the  law  does  *qo 

jirpjig,  the  poffefliQn,agd  title ;ujftite  ;  ibr  fit  is  a  rule 

.of  few,  that  .when,  a  man,  having  a  title  to  an  eftate, 

.comes  to  the  poffeffion  of  it  by  lawful  jpeans,  he  fhqll 

i^e.in  ppflfcffion  according  to  his  title*    JU  where  the 

.iWc!  k$>  haye  ^f^r,  he  becomes  feifpd,  ifx .fe :  j  ,wheie 

the 
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the  title  is  to  have  an  eftate  tail,  he  becomes  feifed  o( 
an  eftate  tail,  and  fo  on,  the  law  cafting  the  eftate 
upon  him  according  to  his  title :  and,  were  it  not  fo, 
an  ejedment  would  be  the  moft  ineffe&ual  remedy  for 
the  trial  of  titles  to  eftates,  and  Would  never  anfaer 
the  purpofe  for  which  it  was  brought  into  ufe,  if  the 
leflbr  of  the  plaintiff  acquired  no  more  than  a  bare  pof- 
feffion  after  an  execution  or  entry  on  a  judgment  in 
ejeftmeht.  in  fupport  of  the  fecond  pofition,  it  was 
faid,  that  a  feoffment  operated  on  the  pofleffion,  with- 
out any  regard  to  the  eftate  or  intercft  of  the  feoffor. 
A  grant  operated  on  the  eftate  or  intereft  which  the 
grantor  had  in  the  thing  granted.  To  make  a  feoff-  Lit.  f.  611. 
mcnt  good  and  valid,  nothing  was  requifite  but  pof-  t  ini,  366  J, 
feffion ;  and,  where  the  feoffor  had  the  pofleffion,  al- 
though  it  was  but  a  bare  and  naked  one,  yet  a  freehold 
or  fee-fimple  paffed  by  reafon  of  the  livery.  It  was 
no  pfea  in  avoidance  of  a  feoffment,  that  the  feoffor  Year-Book, 

"  to  KA  a.  ft  a. 

had  nothing  ih  the  land  at  the  titne  of  the  feoffment, 
becaufe  the  land  paffed  by  the  livery ;  if  the  operation 
of  the  feoffment  was  queftioned,  the  only  plea  was* 
ne  enfeoff**  pas,  which  put  in  Iffue  only  the  livery. 
Lord  Chief  Juftice  Holt  laid  it  down  as  clear  law,  in 
the  cafe  of  Hunt  v.  Burns,  that  if  a  leffee  for  years 
makes  a  feoffment  with  livery,  though  the  leflbr  be  on 
the  land  protefting  againft  it,  yet  the  land  paffes,  be- 
caufe the  leffee  was  entitled  to  the  pofleffion.  And 
this  opinion  was  fupported  by  the  determination  in  the 
cafe  of  Read  and  Morpeth  v.  Errington,  where  the  Cro.  £1.  3$  1. 
queftion  was,  if  a  feoffment  by  a  leffee  for  years,  the 
IciTor  bang  upon  the  land,  was  a  good  feoffment  ?  for 

it 
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it  was  pretended,  that  his  being  upon  the  land  guarded 
it  fo  that  no  feoffment  could  be  made  ;  but  the  court 
•was  of  opinion,  that  the  feoffment  was  good,  becaufe 
the  leflee  had  the  fole  right  to  the  poffeffion,  and  livery 
ought  always  to  be  given  of  the  poffeffion.  Before  the 
ftatute  of  ufes,  a  cejiui  que  ufe  conveyed  the  ufe  by 
bargaih  and  fale,  and  afterwards  levied  a  fine  to  a 
uranger.  And  the  queftion  was,  whether  the  fine  was 
not  void,  as  neither  of  the  parties  had  any  thing  in  the 
land  ?  for,  by  the  bargain  and  fale,  the  ufe  was  in  the 
bargainee,  and  nothing  was  in  the  bargainor  or  in  the 
ftranger.  It  was  argued,  that  if  this  fine  was  not 
good,  great  inconveniencies  would  follow,  for  that 
many  recoveries  had  been  fuffered  againft  the  bargainor 
after  he  had  conveyed  the  ufe  :  to  which,  Fiteherbert 
replied,  cc  It  is  the  folly  of  purchafers  that  they  do  not 
ct  take  a  feoffment  from  the  cejiui  que  ufe  before  th« 
"  fine  is  levied  ;  for  if  they  do,  the  fine  will  be  good. 
"  1^  for  my  part,  (fays  he)  will  never  purchafe  any 
"  land  without  taking  a  feoffment,  fo  that  I  may  be 
"  in  poffeffion  when  the  fine  is  levied  ;  for  then  the  fine 
tt  will  undoubtedly  be  good."  The  poffeffion  here 
fpoken  of  muit  be  a  freehold  at  leaft,  becaufe  nothing 
lefs  than  a  freehold  will  fupport  a  fine  ;  for  if  neither 
the  cognizor  nor  cognizee  had  an  eftate  of  freehold  in 
poffeffion,  remainder  or  reverfion,  at  the  time  of  levy- 
ing the  fine,  it  would  be  void.  The  feoffment  here 
fpoken  of  is  the  feoffment  of  a  cejiui  que  ufe  after  he 
had  parted  with  the  ufe,  and  whilft  the  freehold  and 
inheritance  of  the  eftate  was  in  the  feoffees,  fo  that  it 
was  the  feoffment  pf  a  perfon  who  had  only  a  bare  and 
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naked -poffeffion  (unaccompanied  with  right)  to  a  Aran* 
ger.  This  was  the  opinion,  and  this  was  the  practice, 
of  one  of  the  greateft  lawyers  of  the  age.  The  obfer* 
rations  upon  the  opinion  of  Fitzberbert  are,  that  if  a 
feoffment  from  the  ceftui  que  ufe  to  a  ftranger,  after  he 
had  conveyed  the  ufe,  would  have  made  the  fine  un- 
doubtedly good,  the  like  feoffment  would  have  made 
a  good  tenant  to  the  pracipe  ;  and  for  this  plain  reafon, 

becaufe  the  feoffment  paffed  a  freehold.     There  is  a 

* 

cafe  in  Dyer  340,  where  the  feoffment  of  a  perfon  in 
remainder,  in  the  abfence  of  the  tenant  for  life,  was 
determined  to  be  a  good  feoffment.  The  cafe  was,  a 
remainder-man  in  fee  enfeoffed  a  ftranger,  in  the  ab- 
fence of  a  tenant  for  life,  who  neither  attorned  nor 
affented  to  the  feoffment,  but  occupied  the  eftate  dur- 
ing his  life  ;  and  it  was  held  to  be  a  good  -  feoffment 
for  the  fee-firnple.  And  in  the  cafe  before  the  court* 
the  feoffment  was  made  by  Sir  Robert  Atkyns  the  re- 
mainder-man, in  the  abfence  of  the  tenant  for  life, 
who  neither  attorned  nor  affented,  and  who  occupied 
the  eftate  during  her  life.  A  diftin&ion  was  made  be- 
tween rightful  and  wrongful  conveyances/.; A  fine, 
releafe,  or  bargain  and  fale,  are  called  rightful .  con- 
veyances, and  a  feoffment  a  wrongful .  one  j  but  no 
fuch  diftin&ion  exifts,  for  all  conveyances  are  in  them- 
felves  equally  rightful,  and  are  to  be  made  ufe  of  ac- 
cording to  the  nature  of  the  cafe  to  which  they  are 
applicable j  that  a  freehold  would  not  pafs  by  a  fine, 
releafe,  or  bargain  and  fale,  from  a .  perfon  who  had 
only  a  bare;  and  naked  poffeffion,  did  not  proceed  from 
thefe  conveyances  being  lawful  ones,  but  from  the  nar 
lure  of  them,  whofe  property  it  was  to  convey  .nothing 
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but  what  the  maker  of  them  might  lawfully  convey, 
bccaufe  they  operated  as  a  grant ;  therefore,  to  infer 
from  thence,  that  a  freehold  would  not  paf$  by  ?  feoff- 
ment which  was  a  conveyance  of  a  different  optmtiofc 
aftd  whofe  property  was  to  pals  a  freehold  and  fee  by 
fbfce  of  the  livery,  was  an  inconclufive  aigumqnt; 
every  one  who  can  get  into  pbffeffion  has,  and  fver 
had,  a  power  to  make  a  feoffment,  for  the  law  ttiake? 
no  diftin&on  of  perfons ;  and,  whenever  a  tenant  i$ 
tail  in  remainder  had  obtained  the  poflcffion,  whether 
by  right  or  by  wrong,  and  had  done  an  ad  whilft  iq 
poffeffion  to  make  a  tenant  to  the  fracipet  ip  order  to 
Jufier  a  common  recovery,  no  inftanee  could  be  pro- 
duced where  fuch  an  a&  had  beca  adjudged  fraudu- 
lent, unfair,  or  irregular.     The  principal  argument, 
oppofed  to  the  doftrine  here  laid  down,  might  be  re* 
dnced  to  the  head  of  inconvenience.    But  the  queftion 
was  not,  what  inconvenience  would  attend  the  deter* 
jakation  either  way,  but  what  was  the  law.    Hie  in- 
convenience, if  there  were  one,  arofe  from  the  nature 
sad  operation  of  a  feoffment,  and  could  not  be  avoided 
but  by  taking  away  that  conveyance,  or  depriving  it 
of  an  operation  which  it  had  been  allowed  to  have  by 
all  the  fages  *>f  the  danc    But,  to  do  that,  was  not  in 
the  power  of  a  court  of  juftice,  fince  no  maxim  of  the 
common  law  could  be  abrogated  or  abolHhed,  but  by 
a  legiflattiw  authority.    It  was  one*  thought  to  be  a 
great  inconvenience,  that  a  defcent,  immediately  after 
fc  <£fleifm,  fliouid  take  away  the  entry  of  the  pcrfon 
tiifiei&d ;  ~ot  another  time,  it  was  thought  to  be  no 
fmall  one,  thai  the  fon  fitould  lofe  hit  patrimony  be* 
taufc  4*c  happened  tobt  horn  out  of  time  $  and,  until 
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lately,  an  heir  might  "have  been  deprived  of  his  family 
eftate  by  the  warranty  of  an  anceftor,  who  was  never 
in  poffeffion  of  it*  Thefe  inconveniencies  were  as  great 
as  that  which  was -pretended  to  arife  from  the  feoff- 
ment of  a  tenant  in  tail  in  remainder,  expe&ant  on  an 
eftate  for  life,  and  yet  they  continued  through  ages, 
till  the  Legiflature  took  them  away ;  when  the  law  was 
doubtful,  it  might  be  allowable  to  draw  an  argument 
from  inconvenience ;  but,  where  the  law  was  clear 
and  precife,  as  it  was,  that  the  feoffment  of  a  perfon 
in  poffeffion,  let  him  come  to  the  poffeffion  how  he 

» 

would,  paffed  a  fee,  an  argument  from  inconvenience 
was  not  admiffible,  becaufe  it  tended  to  undermine  and 
overthrow  the  law. 

Lord  Mansfield  delivered  the  refolution  of  the  court, 
of  which,  I  (hall  prefent  the  reader  with  an  abftra&, 
as  far  as  it  relates  to  the  validity  of  the  recovery.  "  As 
"  Lady  Atkyns  had  an  eftate  for  life  in  the  premifes* 
"  and  did  not  join  by  furrender  or  otherwife,  in  any 
«  conveyance  of  the  freehold  to  James  Earle,  the  te- 
"  nant  to  the  pracipe,  the  great  queftion  is,  whether 
"  James  Earle  had  acquired  the  freehold  by  difleifin  ?** , 
The  better  to  judge  of  this  queftion,  it  will  be  proper 
to  attempt  finding  out  what  the  old  law  meant  by  a  dif- 
feifin,  which  conftituted  the  tenant  of  the  freehold,  in 
refpeft  of  every  demandant  fuing  out  a  pracipe,  al- 
though the  owner's  entry  was  not  taken  away ;  for, 
where  the  right  of  poffeffion  was  acquired,  and  the 
owner  put  to  his  real  a&ion,  there,  without  doubt, 
the  poffeffor  had  got  the  freehold,  though  by  wrong* 
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Sdfin  is  a  technical  term,  to  denote  the  completion  of 
that  inveftiture  by  which  the  tenant  was  admitted  into 
the  tenure,  and  without  which  no  freehold  could  be 
r«d.  lib.  1.    conilrtuted,  or  pafs.     Sciendum  eft  feudum  fine  inve/ti- 

tura  nulla  modo  conjhitui  poffe.  .  Diffeifin  mud,  therefore, 
mean,  fome  way  or  other  of  turning  the  tenant  out  of 
his  tenure,  and  ufurping  his  place  and  feudal  relation* 
Formerly,  no  tehant  could  alien  without  licence  from 
the  lord  ;  when  the  lord  confented,  the  only  form  of 
conveyance  was  by  feoffment,  publicly  made  coram 
paribus,  with  the  lord's  concurrence.  Homage  or 
fealty  was  folemniy  fworn,  and  fuit  of  court  and  fer- 
^vices  were  frequently  done.  The  freeholder  repre- 
fented  the  whole  fee,  did  the  duty  to  the  lord,  and  de- 
.  fended  the  whole  fee  againft  Grangers.  The  freehold 
never  could  be  in  abeyance,  bccaufe  the  lord  mud 
never  be  at  a  lofs  to  know  upon- whom  to  call  as  hi* 
tenant ;  nor  a  (hanger  at  a  lofs  to  know  againft  whom 
to  bring  his  pracipe.  From  the  necefllty  of  there  be- 
ing always  a  vifible  tenant  of  the  freehold,  and  the 
notoriety  who  a&ed  and  did  fuit  and  fervice  as  fuch, 
many  privileges  were  allowed  to  innocent  perfons  de- 
riving title  from  the  freeholder  de  fafio.  The  ftatute 
of  quia  emptores  terrarum,  and  other  ftatutes  which 
extended  the  power  of  alienation  to  the  king's  tenants 
m  capite9  the  frequent  releafes  of  feudal  fervices,  the 
ftatutes  of  ufes  and  wills,  and,  at  laft,  the  total  aboli- 
tion of  all  military  tenures,  have  left  little  more  thaa 
the  names  of  feoffment,  feifin,  tenure,  and  freeholder, 
without  any  precife  knowledge  of  the  things  originally 
fignified  by  thefe  founds*     The  idea  which  modern. 

times 
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times  annex  to  freehold  or  freeholder,  is  taken  merely 
from  the  duration  of  the  eftate.  Copyholds,  and  the 
t'uftomary  freeholds  in  the  North,  retain  fome  faint 
traces  of  the  old  fyftem  of  feudal  tenures,  tt  is  obvi- 
ous how  a  man  may  vifibty  be  the  copyholder  ot  cuf- 
toraary  freeholder  de/afto,  in  prejudice  of  the  rightful 
tenant;  It  is  obvious  too,  that,  ufurping  fuch  copy* 
hold  or  cuftomary  tenttfe,  is  a  different  fa&  from  a 
naked  poffeffion  or  occupation  of  the  land ;  but  who- 
ever will  look  into  the  practice  of  other  countries, 
Ivhere  tenures  fubfift  with  all  the  folemnities  of  feoff- 
ments and  feifins,  upon  every  diange  of  a  tenant  by 
defcent  or  alienation,  and  Upon  every  ufurpatioji  of  the 
real  right,  will  eafily  comprehend,  that,  formerly,  it 
was  as  notorious  who  Was  the  feudal  teriafit  de  fafto, 
as  who  is  now  defado  incumbent  of  a  living,  or  mayor 
of  a  corporation.  Diffeifin  is  a  complicated  fa&,  and 
differs  from  difpoffeffing;  The  freeholder  by  diffeifin 
differs  from  a  poffeffor  by  wrong,  Braflort  puts  many 
cafes  of  poffeffion  wrongfully  taken,  which  he  Calls  in- 
trufion,  becaufe  there  was  no  diffeifin,  foffejfto  qua 
linda  eft  cmnino,  etjine  aliquo  ue/limento  qua  dicitur  in- 
trufto.  A  particular  tenant,  according  to  the  feudal 
notions  was  in  as  of  the  feifin  of  the  fee,  of  which  his 
eftate  was  a  part ;  if  he  aliened  the  fee,  which  he  could 
only  do  by  foleftin  feoffment,  with  the  concurrence  of 
the  lord  of  whom  the  fee  was  held,  he  forfeited  his 
particular  eftate,  for  paving  betrayed  his  feifin  with 
which  he  was  intrufted.  But,  on  account  of  the  pri- 
vity and  confidence  between  him  and  the  reverfioner, 
and  the  notorious  folemaity  of  the  aft  of  inveftiture, 

Ta  his 


323 


3»4  Title  XXX71    Recowry.    Ch.vL.$  4U 

his  feoffment  diffeifed  the  rcverfioncr.  Bra&on  niei** 
tions  the  difleifin  in  this  cafe,  as  a  neceffary  confer 
quence,  and  as  a  thing  which  could  not  poffibly  be 
otherwife  j — itemfacit  qui  dijfeifinam  cum  quis  infeifin* 
ftter it  ut  de  libera  tenemenio  et  ad  vitam,  vel  adterminum 
annorum,  vel  nomine  citftodia*  vel  aliquo  alio  modo9  alium 
feoffaverit  in  prejudicium  veri  domini  etfecerit  alters  if* 
berum  tenementum  ;  cum  duojimul  etfemel  de  eodem  tene* 
mento  et  infolidum  ejfe  non  pojfunt  in  feifina.  He  confi- 
dered  it  as  impoffible  for  the  true  tenant  not  to  be  put 
out,  when  the  other  actually  came  into  his  place.  So 
late  as  the  32  Eliz.  m  the  cafe  of  Matbefan  v.  Trot, 
1  Leon.  209,  the  diflin&ion  upon  which  the  judgment 
turned,  was,  "  that  Henry  Denny  gained  a  wrongful 
"  pofleffion  in  fee,  but  did  not  gain  any  feifin,  fo  no 
"  diffeifor,  therefore  the  defcent  to  his  heir  was  not 
"  privileged/'  The  precife  definition  of  what  con- 
'  ftituted  a  diffeifm,  which  made  the  difleifor  tenant  to 

the  demandant's  praecipe^  though  the  right  owner's 
entry  was  not  taken  away,  was  once  well  known,  but 
it  is  not  now  to  be  found.  The  more  we  read,  unleft 
we.  are  very  careful  to  diftinguifb,  the  more  we  (hall 
be  confounded ;  for,  after  the  affize  of  novel  difleifia 
was  introduced,  the  Legiflature,  by  many  a£ts  of  par- 
liament, and  the  courts  of  law,  by  liberal  conftru&ion* 
in  furtherance  of  juftice,  extended  this  remedy,  for  the 
fake  of  the  owner,  to  every  trefpafs  or  injury  done  to 
his  real  property,  if,  by  bringing  his  aiCze,  he  thought 
fit  to  admit  himfelf  diffeifed.  The  law  books  treat  of 
diffeifm  with  a  view  to  the  affize,  which  was  the  com- 
mon method  of  trying  titles  till  eje&ment  came  into 
4  ufe 
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life,  Littleton,  who  wrote  long  after  the  remedy  by 
affize  was  enlarged  by  flatutes,  and,  by  an  equitable 
latitude  of  conftru&ion,  fpeaks  of  diffeifins  principally 
as  between  the  owner  and  trefpaffer  or  poffeflbr,  with 
an  eye  to  the  remedy  by  ajfize.  Thefe  are  the  com- 
mon places  from  whence  many  defcriptions  have  been 
cited  of  a  difleifin ;  but  fuch  authorities  can  give  little 
light  to  the  prefent  queftion,  which  depends  upon  the 
nature  of  fuch  a  difleifin  as  made  the  diffeifor  tenant  ' 
to  every  demandant  and  freeholder  defafto  in  fpite  of 
the  true  owner^  Though  the  term  diffeifin  happens  to 
be  the  fame,  the  thing  fignified  by  that  word,  as  ap» 
plied  to  the  two  cafes  of  aftual  difleifin,  or  difleifin  by 
ele&ion,  is  very  different.  This  diftin&ion  of  difleifin 
at  ele&ion  is  made  in  the  cafe  of  Blundel  v.  Bau^h% 
Cro.  Car,  302,  In  a  manuscript  report  of  this  cafe, 
xnuch  fuller  than  the  printed  one^  the  three  judges, 
with  whom  agreed  the  four  Judges  of  the  Commoiji 
Pleas,  argued  and  held,  "  that  the  leflee  for  years  of 
*<  the  tenant  at  will  was  a  diffeifor,  at  the  elettion  of 
*<  the  original  leffor,  for  the  fake  of  his  remedy,  but 
*?  never  could  be  looked  upon  as  the  freeholder,  or  a 
**  diffetfbr  in  fpite  of  the  owner,  or  with  regard  to 
*c  third  perfons."  And  the  manufcript  note  fays,  if 
a  pracipe  was  brought  againft  him,  he  might  fay,  <c  I 
**  am  not  tenant  to  the  freehold."  If  a  leflee  for  life, 
pr  years,  makes  a  feoffment,  the  leffor  may  fliUjdiftrain 
for  the  rent,  or  charge  the  perfon  to  whom  it  is  paid 
as  a  receiver,  or  bring  an  ejeftment,  and  choofe  whe* 
ther  he  will  confider  himfelf  as  diffeifed,  or  not.  Met* 
fplfe  f%  dem*  Parry,  and  others^  which  vas  a  cafe  re- 
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fervcd  at  Salop  affizes,  15th  March  1743,  for  the  opi- 
pion  of  the  Court  of  Exchequer,  who  gave  judgment 
on  the  24th  of  November  1 743,  was  thus  ;  Tenant  in 
tail  of  lands  leafed  by  his  father  to  a  fecond  fon  for 
lives,  (under  a  power),  upon  his  father's  death  re- 
ceived the  rent  from  the  occupier,  as  owner  ;  and,  a$ 
if  no  fuch  leafe  had  been  made,  .he  fuffered  a  common 
recovery  ;  it  was  held,  that  this  was  only  a  diffeifin  of 
the  freehold  at  ele&ion,  and  that,  therefore,  he  could 
pot  make  a  good  tenant  to  the  pracipe,  and  the  reco- 
very was  adjudged  bad.     I  will  now  confider,  whether 
James  Earl?  can  be  deemed  a  good  tenant  of  the  free* 
hold  by  diffeifin.    Diffeifin  is  a  fad,  it  is  not  found ; 
^11  the  jury  fay  is,  that  foon  after  the  judgment  in 
ejeft roent,  Sir  Robert  Atkyns  entered,  and  was  in  pof* 
feffion.    This  muff  be  taken  to  be  an  entry  in  confe* 
quence  of  the  judgment ;  it  was  fo  confidered  on  fet- 
tling the  fpecial  verdift,  otherwife  the  defendants  have 
.  ^  no  cafe  j  for  it  is  not  found  that  Lady  Atkyns  was  ever 

oufted,  or  quitted  the  poffeffion,  or  that  Sir  Robert 
was  ever  feifedv  Taking  poffeffion  under  a  judgment 
In  eje&ment,  never  could  be  a  diffeifin  of  the  freehold. 
Suppofe  it  a  real  proceeding,  the  termor  of  a  diffeifee 
might,  by  the  old  law,  recover  againft  the  diffeifor, 
he  might  recover  againft  the  feoffee  of  his  leJTor,  but 
he  could  never  thereby  become  a  diffeifor  of  the  free- 
hold ;  he  never  could  fre  other  than  a  termor,  enjoy- 
ipg  in  the  nature  of  a  bailiff,  by  virtue  of  a  real  cove- 
nant. In  refpeft  of  the  freehold,  his  poffeffion  enured 
always  by  right,  and  never  by  wrong.  If  the  leffor 
had  enfeoffed^  it  enured  %q  the  ?dienee ;  if  the  leffor 

was 
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was  diffeifed  and  might  enter,  it  enured  to  the  difleifee  ; 
if  his  entry  was  taken  away,  it  enured  to  the  heir  or 
feoffee  of  the  diffeifor,  who,  in  that  cife,  had  the 
right  of  poffeflion.  Suppqfe  the  proceeding  (as  it  is)  a 
fictitious  remedy,  then  in  truth  and  fubflance  a  judg* 
ment  in  ejettment  is  a  recovery  of  the  poffeflion,  not 
of  the  feifin  or  freehold,  without  prejudice  to  the 
right,  as  it  may  afterwards  appear,  even  between  the 
parties.  He  who  enters  under  it,  in  truth  and  fub- 
flance can  only  be  poffeffed,  according  to  right,  prout 
lex  pojiulat.  If  he  has  a  freehold,  he  is  in  as  a  free- 
holder; if  he  has  a  chattel  intereft,  he  is  in  a?  a 
termor ;  and  in  refpeft  of  the  freehold,  his  poffeffion 
enures  according  to  right.  It  is  found  that  the  ejeft- 
ment  was  brought  by  Sir  Robert  Atkym  to  recover  the 
poffeffion,  but  it  is  not  found  that  he  claimed  the  free- 
hold. The  title  muft  now  be  taken  as  in  the  fpecial 
verdift,  therefore  it  appears  that  he  had  no  right  to 
the  poffeflion.  His  feoffee  could  be  in  no  other 
condition  than  himfelf ;  he  had  a  poffeflion  with- 
out prejudice  to  the  right,  and  could  convey  no  other. 
He  was  not  in  as  a  particular  tenant ;  there  was  no 
privity  of  any  feifin,  he  had  only  a  naked  poffeflion. 
But  the  cafe  is  ftill  ftronger ;  the  true  owner  cannot 
even  elect  to  make  a  perfon  in  poffeflion,  under  a 
judgment  in  eje&ment,  a  diffeifor.  He  •  could  not 
bring  ah  affize  of  novel  dijfeiftn  \  the  entry  is  not  in- 
jujte  et  Jinejudicio,  but  under  the  authority  of  a  court 
of  juftice,  and  therefore  lawful.  There  is  ftill  behind, 
though  it  happens  noUo  be  neceffary,  a  larger  ground 
upon  which  to  determine  this  queftion,  and  more  fa- 

T  4  tisfa&ory, 


f 
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tisfa&ory,  becaufe  more  intelligible,  from  the  nature 
of  a  common  recovery  how,  and  a  feoffment  to  make 
a  tenant  to  the  fraeipe  with  that  view  only.     The 
fenfe  of  wife  men,  and  the  general  berit  of  the  people 
in  this  country,  have  ever  been  againft  making  land 
perpetually  unalienable.     The  utility  of  the  end  was 
thought  to  juftify  any  means  to  attain  it.     Nothing 
could  be  more  agreeable  to  the  law  of  tenures  than  a 
jnale  fee  unalienable  j  but  this  bent  to  fet  property 
free  allowed  the  donee,  after  a  fon  was  born,  to  de? 
{troy  the  limitation,  and  break  the  condition  of  his 
inveftiture.     No  fooner  had  the   ftatute  d$  dpnis  re» 
peated  what  the  law  of  tenures  faicj  before,  that  the 
tenor  of  the  grant  fhould  be  obferved,  than  the  fame 
bent  permitted  a  tenant  in  tail  of  the  freehold  and  in* 
heritance  to  make  an  alienation  voidable  only  under 
the  name  of  a  difcontinuance  ;  but  this  was  a  final) 
jrelief.     At  laft,  the  people  having  groaned  for  two 
hundred  years  under  the  inconveniences  of  fo  much 
.property  being  unalienable,  and  the  great  men,  to 
jraife  the  pride  of  their  families,  and,  in  thofe  turbulenf 
times,  to  preferve  their  eftates  from  forfeiture,  pre- 
senting any  alteration  by  the  legiflature,  the  lame  benf 
threw  out  a  fiftion  in  Taltarum's  cafe,  by  which 
tenant  in  tail  of  the  freehold  and  inheritance,  or  with 
the  content  of  the  freeholder,  might  alien  abfolutely, 
Public,  utility  adopted  and  gave  a  fan£tion  to  the  doc? 
trine,  for  the  real  political  reafpn,  to  breafc  intails , 
Jnit  the  oflenfible  reafon  from  the  fiditioy?  recom? 
raicp  liajnpersd  fucceeding  times  how  tp  ^inguiih 
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cafes  which  were  within  the  falfe  reafoning  given,  but 
not  within  the  real  policy  of  the  invention,  till  at  laft 
the  legiflature  applauded  common  recoveries  by  a  va- 
riety of  ftatutes.    A3  the  legiflature   has  for  ages 
avowed  the  proportion,  we  may  now  fay,  that  com* 
xnon  recoveries  are  a  mere  form  of  conveyance,  all 
neceffary  circumftances  of  form  and  ceremony  are 
taken  from  its  fictitious  original,     The  policy  of  this 
{pedes  of  alienation  meant  to  take  a  middle  way  as  to 
entails  between  perpetuities  and  abfolute  property; 
alienations  were  allowed,  yet  in  fuch  a  fhape  as  necef* 
faxily  required  deliberation  and  delay ;  and  they  were 
only  allowed  to  be  made  by  tenant  in  tail  in  pofleffion, 
or  by  tenant  in  tail  in  remainder,  with  the  confent  of 
the  owner  of  the  firft  eftate  for  life,  the  eldeft  fon  was 
reftrained  in  the  lifetime  of  his  father  or  mother,  or 
any  other  anceftor  or  relation  feifed  for  life  under  a 
family  fettlement.    The  aft  of   14  Geo.  2.  proceeds 
upon  the  parties  to  a  recovery  having  power  to  fuflfer 
It :  Sir  Robert  Attynsy  the  fon,  had  no  right  to  fuffer 
a  common  recovery,  without  the  concurrence  of  the 
jointrefs  j  any  contrivance  therefore  to  do  it,  without 
her  joining,  is  artifice  and  evafion.     If  tenant  in  tail 
pi  pofleffion  is  diffeifed,  though  the  pracipe  be  brought 
againft  the  diffeifor,  yet,  if  he  is  vouched,  the  recovery 
{hall  bar,  becaufe  he  had  power  to  bar.     In  Jennings's 
cafe,  10  Co.  44.  the  recovery  is  fupported,   becaufe 
the  parties  had  power  to  bar ;  by  parity  of  reafon  this 
recovery  ought  not  to  be  fupported,  becaufe  the  parties 
ha4  no  power j  if  it  was,  the  law  mult  be  overturned. 

£very, 
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Every  remainder-man  in  tail  might  eafily  get  a  naked 
poffeffion,  and  make  a  fecret  feoffment.  The  plan  of 
marriage,  and  other  family  fettlements,  is  to  limit  a 
remainder  to  the  firft  and  every  other,  fon  in  tail ;  the 
negative  which  the  father  now  has  upon  the  eldeft 
fon's  differing  a  common  recovery,  is  the  very  means 
and  confideration  of  getting  the  eftate  re-fettled  upon 
the  marriage  of  the  eldeft  fon.  By  this  method,  the 
moment  he  attains  to  the  age  of  twenty-one  years,  he 
may  fet  his  father  at  defiance,  fuffer  a  common  reco- 
very, and  bar  all  the  reft  of  the  family.  This  confe- 
rence alone,  in  a  cafe  unprecedented,  is  a  fufficient 
obje&ion.  If  before  the  infroduftion  of  common 
recoveries,  as  a  conveyance,  this  queftion  had  been 
agitated  in  an  adverfary  real  aftion,  upon  a  plea,  that 
Earle  was  not  tenant  to  the  freehold,  it  would  have 
been  adjudged  from  the  law,  and  artificial  learning  of 
tenures,  that  he  oould  not  be  fo  confidered.  If  the 
queftion  had  been,  whether  tenant  in  tail  in  remainder 
ihould,  by  fuch  an  injurious  entry  and  feoffment,  acquire 
a  benefit  to  himfelf,  to  the  prejudice  of  his  rever- 
iioner,  it  would  have  been  adjudged,  .from  eternal 
principles  of  juflice,  that  an  ad  founded  in  wrong, 
Should  not,  by  virtue  of  the  crime  itfelf,  become  legal 
for  the  author's  advantage;  as  it  is  now  agitated, 
when  common  recoveries  are  eftablifhed  as  a  fpecies  of 
alienatipn,  the  only  queftion  is,  whether  the  rule  of 
law,  which  requires  the  concurrence  of  the  owner  of 
the  firft  eftate  for  life,  fhall  be  overturned  ?  It  is  bet- 
ter to  fubvert  the  rule  dirc&ly,  than  fuffer  it  to  be 

done 
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done  by  a  fecret  injurious  entry  and  feoffment,  which  ,    * 

cannot  be  prevented,  and  which  the  owner  may  never 
hear  of.  There  is  no  injury  or  wrong,  for  which  the 
law  does  not  provide  a  remedy.  But  if  this  fbatagem 
jhould  prevail,  redrefs  mult  follow  too  late,  unlefs 
the  entry  of  the  tenant  for  life  ftiall  avoid  the  re- 
covery ;  if  it  would,  there  is  an  end  of  the  prefent 
queftion,  for  the  jointrefs  entered,  and  was  intitled 
to  the  profits  from  Sir  Robert  Atkyns  as  a  trefpaffer  ab  , 
jnitk.  \ 

In  every  light,  and  upon  cvtry  ground  of  law,  this 
recovery  is  bad. 

Notwithftanding  thefe  arguments,  judgment  was 
unanimoufly  given  for  the  defendant,  on  the  ground  Vide  Tit.  31. 

c  2   £»  20 

that  the  plaintiff  was  barred  by  the  ftatute  of  limita- 
tions, the  eje£tment  not  having  been  brought  within 
twenty  years  after  the  lefTor's  title  accrued.  A  writ  of 
error  was  brought  in  the  Houfe  of  Lords,  where  it 

1 

was  alfo  determined  that  the  plaintiff  was  barred  by  the 
ftatute  of  Habitations, 

John  Atiyns,  the  plaintiff  in  this  caufe,  having  died 
without  iffue,  the  perfon  who  was  next  in  remainder 
uqder  the  will  of  Sir  Robert  Atkyns,  brought  an  eje&- 
gient  for  the  recovery  of  the  fame  premifes :  and  the 
validity  of  this  recovery  having  befen.  again  difcufied  in 
the  Court  of  King's  Bench  in  Mich.  18  Geo.  3.  Mr. 
Juftice  AJlon  delivered  the  opinion  of  himfelf,  Mr. 

Juftice 
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Juftice  Willes,  and  Mr.  Juftice  AJhhurft>  (Lord  Ma nfi> 

field  being  abfent)  that  the  recovery  was  void,  becaufe 

James  Earle   was  not   a  good  tenant  to  the  pra* 

pipe,   and  judgment    was    therefore  given   for  the 

C#wper>$  ,      plaintiff.    The  arguments  which  were  made  on  that 

*•  ^#  occaiion  are  very  accurately  reported  by  Mr.  Cowptr ; 

but  as  they  are,  the  very  fame  which  had  been 
ufed  on  the  former  hearing,  it  is  unnecefljiry  to  ftate 
(hen). 


Bargain  and  $  4*.  A  good  tenant  to  the  precipe  may  he  made 
Hyndc'sCafe,  by  bargain  and  fale  inrolled  j  and  the  bargainee  may 
4  Rep.  71.  appear  and  vouch  before  entry,  or  before  the  bargain 
167.  and  fale  is  inrolled,  provided  it  be  inrolled  within  fix 

months,  as  prefcribed  by  the  ftatute:   for  although 

the  freehold  does  not  pafs  from  the  bargainor  until  the 

inrolment,  yet  as  foon  ;as  that  is  done,  the  freehold  is 

confidered    as  having    pafled    from   the  bargainor, 

at  the  time    when  the   bargain  and  fale   was  exe? 

Vide  Lloyd  v.  cuted,  by  relation.    And  as  common  recoveries  are 

and  Sekf        Tauch  ^vour€d  by  the    courts  of  law,   a    bargain 

Tit  32.  c.  23.  and  fale  to  make  a  tenant  to  the  precipe  will  not  be 

deemed  void  on  account  of  any  trifling  tqiftake  or 
inaccuracy* 

JL€|eafand  ^  *S*  ^ tcnant  t0  *e  Pr*ctPe  may  aMb  be  made  by 

leafe  and  releafe ;  and  the  refervation  of  £  pepper- 
Barker  v.  corn  in  the  bargain  and  fale  for  a  year,  is  a  fufficient 
TiTaa.c.j*.  consideration  to  raife  a-ufe  in  the  bargainee,-  fo  as  to* 
t  ?3-  make 
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make  the  releafe  valid,  for  the  purpofe  of  fupporting 
a  common  recovery* 

$  46*  We  have  fcen,  that,  in  general,  a  common  A  Recovery 
recovery  cannot  be  valid  without  a  tenant  to  the  pra-  Ca^be  wod 
cite.    Yet,  in  fome  cafes,  a  common  recovery  may  without  a  Te- 

n  total  to  the 

operate  by  eitoppel,  although  there  be  no  tenant  pr*ck*. 
to  the  pracipe ;  but  this  is  only  where  the  perfon  (j^^tf* 
who  fuffers  the  common  recovery  is  tenant  in  fee, 
for  the  iffue  in  tail  cannot  be  bound  by  eftopptl, 
as  they  do  not  claim  from  their  immediate  an- 
ceftors,  but  from  the  firft  purchafers,  fecundum  for* 
main  doni* 

§  47.  Common  recoveries  having  been  long  con-  Statute 
fidered  by  the  Judges,  and  alfo  by  the  legiflature,  as  I+  Gco' z% 
common  afiurances,  every  fort  of  favour  has  been 
fhewn  them;  and  as  the  validity  of  recoveries  has 
frequently  been  called  in  queftion,  on  account  of  ir* 
*  regularities  in  making  a  tenant  to  the  pracipey  the 
following  ftatute  was  made  to  obviate  that  inconve- 
nience. 

Sefl.  5.  "  Whereas  it  has  frequently  happened,  that  14  Geo.  s» 
u  the  deeds  for  making  the  tenant  to  the  writs  of  en-  c*  2*9 
**  try,  or  other  writs  for  common  recoveries,  have 
44  been*  loft,  or  that  the  fines  or  deeds,  making  the 
«*  tenants  to  the  faid  writs,  have  not  been  levied  or 
**  executed  tilt  aftei;  the  judgment  given  in  fuch  reco- 
**  veries,  and  .the  writ  of  feUin  awarded  j  by .  reafon 

"  whereof 
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u  whereof  great  doubts  have  arifen  whether  fu<ffe 
u  recoveries,  for  want  of  prober  tenants  to  the  writs* 
"  arc  good  and  effedhial  in  law:  to  prevent  fuch 
"  doubts  fof  the  future,  and  in  otder  to  render  com- 
"  mon  recoveries  more  certain  and  effe&ual,  be  h 
u  enafted,  that  every  common  recovery  already  fuf* 
"  fered,  or  hereafter  to  be  fuffered*  ihall,  after  the 
ic  expiration  of  twenty  years  from  the  time  of  the  fuffer* 
*c  ing  thereof  be  deemed  good  and  valid  to^all  intents 
"  and  purpofes,  if  it  appears  Upon  the  face  of  fuch 
*'  recovery  that  there  was  a  tenant  to  the  writ} 
"  and  if  the  perfons  joining  in  fuch  recovery  fyad  a 
"  fufficient  eftate  and  power  to  fuffer  the  fame, 
"  notwithftanding  the  deed  or  deeds  for  making 
"  the  tenant  to  fuch  writ  fhould  be  loft,  or  not 
appear. 


<c n 


Seft.  6.  "  And  be  it  further  ena&ed  by  the  autho* 
*  rity  aforefaid,  that,  from  and  after  the  commence- 
"  ment  of  this  afl:,  every  recovery  already  fuffered* 
u  or  hereafter  to  be  fuffered,  fhall  be  deemed  good 
"  and  valid  to  all  intents  and  purpofes,  notwithftand* 
"  ing  the  fine,  or  deed  or  deeds,  making  the  tenant 
"  to  fuch  writ,  fhould  be  levied  or  executed  after  the 
€C  time  of  the  judgment  given  in  fuch  recovery,  and 
"  the  award  of  the  writ  of  feifin  as  aforefaid,  pro- 
"  vided  the  fame  appear  to  be  levied  or  executed 
"  before  the  end  of  the  term,  great  feffion,  feffion,  or 
*c  affizes,  in  which  fuch  recovery  was  fuffered,  and 
"  the  perfons  joining  in  fuch  recovery  had  a  fuf- 

«f  ficicnt 
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u  ficient  eftate  and  power  to  fuffcr  the  fame  as 
"  aforefaid." 

§  48.  Inejeftment,  the  jury  found  a  fpecial  verdict   Goodright 
that  Sarah  Williams,  being  tenant  in  tail  of  the  pre-  "n  v^RigbV, 
mifes  in  queftion,  conveyed  the  fame  by  leafe  and  re-   **• B,a<*- 

Kcp.  vol*  %« 

leafe,  dated  the  19th  and  20th  of  November  177^  to  46. 
a  perfon  to  make  him  tenant  to  the  pracipe,  in  order 
that  a  common  recovery  might  be  fuffered,  which  was 
accordingly  fuffered,   and  a  writ  of  feifin  awarded, 
tefted  the  6th  of  the  fame  month  of  November,  return*  ' 

able  in  15  days  of  St.  Martin ;  to  which  the  fheriff  re- 
turned, that  he,  by  virtue  of  the  faid  writ,  on  the  1  oth 
of  November  in  the  fame  term,  did  caufe  full  feifin  of 
the  premites  therein  mentioned  to  be  delivered  to  the 
demandant.  It  was  contended,  that  this  recovery  was 
void,  for  it  appeared  upon  the  record,  that  feifin  was 
delivered  by  the  fheriff  ten  days  before  the  date  of  jthp 
conveyance  to  the  tenant  of  the  freehold,  when  in  fad; 
Sarah  Williams  was  in  poffeffion  of  the  lands ;  and 
that  this  cafe  was  not  within  the  ftatute  14  Geo.  2.  c.  *o.- 
f.  5.  which  arofe  from  the  fictitious  relation  to  the  firft 

m 

day  of  the  term,  and  was  made  for  a  different  purpofe, 
viz.  to  prevent  recoveries  being  fet  afide  where  the  te-  , 
nant  to  the  pracipe  was  created  by  deed  executed  after  Pl-    t  -g 
the  award  of  the  writ  of  feifin^     The  words  of  the   Wilfon  on 

•  Fine*  345. 

6th  fe&ion  of  the  att  were,  "  executed  after  the  time 
"  of  the  judgment  given  and  the  award  of  the  writ  of , 
"  feifin."    But  there  was  a  material  difference  between 
the  award  and  the  execution  of  the  writ ;  and  the  7th 
2  and 
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and  8th  fe&ions  exprefsly  provide,  that  the  a£t  fhoubf 
not  be  extended  beyond  its  Arid  limits.  The  counfef 
on  the  other  fide  were  flopped  by  the  cotirt,  who  faid, 
that  though  there  might  have  been  fome  doubt,  if  it 
had  been  found  a  fe&,  that  feifin  was  adually  given  on 
the  i  oth  of  November •,  yet  the  day  named  in  the  return 
was  immaterial ;  for  it  was  not  neceflary  to  name  any 
particular  day,  and  the  return  would  have  been  good 
without  it.  All  that  was  neceflary  was,  that  feifin 
fhould  be  delivered  after  the  judgment,  and  before  the 
return  of  the  writ,  and  that  the  proceedings  fhould  all 
be  in  the  fame  term.  That  thofe  requiiites  were  com- 
plied with  in  the  prefent  cafe,  which  was  direftly 
within  the  ftatute  14  Geo.  2.  f.  5.  and  6.  As, 
therefore,  the  day  mentioned  in  the  fheriff  *s  return 
was  repugnant  to  the  reft  of  the  proceedings,  it  was 
to  be  reje&ed,  and  there  mud  be  judgment  for  the 
defendant 

* 

Dornford  and       A  writ  of  error  was  brought  upon  this  judgment  in 
^J  0/177.  ^e  Court  of  King's  Bench.     Lord  Kenyon  obferved* 

that  the.  fenfe  of  the  claufe  in  the  ftatute  14  Geo.  2. 
was,  that  the  recovery  fhould  be  valid,  provided  the 
deed  making  a  tenant  to  the  pracipe  was  executed  be- 
fore the  end  of  the  term  in  which  the  recovery  was 
fuffered :  and  it  appeared  upon  this  verdid,  that  the 
deeds  making  the  tenant  to  the  pracipe  were  executed 
within  the  term-  And  though  the  ftatute,  in  enume- 
rating fome  of  the  defeds  for  which  remedy  was  to  be' 
applied,  does  not  mention  this  particular  defeft,  it  has 

always 
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always  been  underftood,  that  the  a£t  was  intended  to 
remedy  every  defe&  of  this  kind,  provided  that,  which 
is  there  made  a  condition,  be  complied  with,  namely, 
the  making  of  the  teAant  to  the  pfdcipe  before  the  end 
of  the  term  in  which  the  recovery  is  fuffered ;  nor 
could  the  words  of  the  ftatute  be  fatisfied  by  any  other 
conftru&ion.  The  other  Judges  concurred  in  opinion 
with  the  Lord  Chief  Juftice,  and  the  judgment  Was 
affirmed. 
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Section  i. 

TN  defcribing  the  manner  of  fuffcring  a  common 
recovery,  it  has  been  faid,  that  when  the  tenant 
to  the  pracipe  appears  in  court  to  anfwer  the  demand- 
ant's writ,  he,  inftead  of  defending  the  title  to  the 
land,  calls  on  another  perfon,  who  is  fuppofed  to 
have  warranted  the  title  to  him  at  the  time  of  the 
original  purchafe,  and  prays,  that  the  faid  perfon  may 
be  called  in  to  defend  the  title  which  he  warranted, 
or  otherwife  to  give  lands  of  equal  value  to  thofe 
which  he  (hall  lofe  by  the  defeft  of  his  warranty. 

§  2.  Where  the  pracipe  is  brought  againft  the 
tenant  in  tail  who  vouches  over  the  common  vouchee, 
the  recovery  is  faid  to  be  with  fingle  voucher.  Where 
the  pracipe  is  brought  either  againft  a  prior  tenant  for 
life,  or  the  alienee  of  the  tenant  in  tail  who  vouches 
the  tenant  in  tail,  who  comes  upon  the  voucher  and 

vouches 
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vouches  over  the  common  vouchee,  xht  recovery  is 
then  faid  to  be  with  double  voucher. 

§  3.  In  all  real  a&ions  the  demandant  has  a  right  to   pigot  1  $< 
counterplead  the  voucher,  (that  is)  to  fhew  in  his 
replication,  that  the  tenant  ought  not  to  be  allowed 
fuch  a  voucher ;  and  the  vouchee  might  alfo  counter- 
plead  the  warranty,   by  fhewing,    that  he  was  not 
obliged  to  warrant  the  lands  to  the  tenant.     But  when 
a  perfon  is  vouched  to  warranty,  and  enters  of  his   idem, 
own  accord  into  the  warranty,  the  law  prefumes,  that 
he  parted  with  his  firft  poffeffion  with  warranty ;  and 
comes  in  now  to  warrant  the  fame  poffeffion,  other- 
wife  he  would  not  enter  into  the  warranty,  but  would 
counterplead  it,  for  he  might  demand  the  lien :  and 
even  if  the  tenant  fhewed  a  lien,  he  might  counter^ 
plead  it.     But  if  he  enters  into  the  warranty  without 
demanding  &  lien,  no  perfon  can  afterwards  aver,  that 
there  was  no  warranty  ;  for  when  the  vouchee,  by  en- 
tering into  the  warranty,  binds  himfelf  to  render  in 
value,  in  cafe  the  demandant'  recovers,  the  caufe  of 
the  warranty  is  not  examinable,  either  by  a  privy  or  a 
ftranger ;    becaufe  the   law  will  prefume,   that   the 
vouchee  was  compellable  to  enter  into  the  warraifty, 
otherwife  he  would  never  run  fuch  a  rifque. 

§  4.  If  the  vouchee  is  prefent  in  court,  he  imme-   Of  vouching 
diately  enters  into  the  warftmty,  in  which  cafe  the  by  Attorney* 
entry  in  the  record  is  thus :  "  And  the  faid  William, 
cc  in  his   proper  perfon,  cometh  and   defendeth   hi* 
<c  right ;  when,  &V.  and  thereupon  voucheth  to  war- 
«*  ranty  Roger  Blagrave,  Efquire,  who  is  prefent  here 
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a  in  court,  in  his  proper  perfon,  and  freely  warranteth 
"  to  him  the  tenements  aforefaid." 

§  5.  It  frequeitfly  happens,  that  neither  the  tenant 
nor  the  perfon  vouched  can  conveniently  appear 
perfonally  in  court,  in  which  cafe  they  make  a  warrant 
of  attorney  to  fome  other  perfon  to  appear  in  their 
ftead.  The  warrant  of  attorney  is  thus : — "  A.  B. 
"  puts  in  his  place  C.  D.  and  E.  F.  his  attornies, 
ci  jointly  and  feverally  againft  /.  B.  to  gain  or  lofe  in 
"  a  plea  of  land,  &c."  If  the  perfon  who  comes  in 
as  vouchee  makes  a  warrant  of  attorney,  it  is  thus : — 
"  /.  JST.  whom  A.  B.  voucheth  to  warranty,  putteth 
in  his  place  L.  M.  and  N.  0.  his  attornies,  jointly 
and  feverally  againft  L  B.  to  gain  or  lofe  in  a  plea 
«  of  lands,  &V> 

§  6.  The  warrant  of  attorney  muft  be  acknowledged 
either  before  a  judge,  who  muft  fign  it,  or  the  ju dices 
of  affize  where  the  lands,  lie,  or  elfe  before  commif- 
lioners  appointed  by  writ  of  dedimus  pote/latem  de  aU 
tomato  faciendoy  who  muft  certify  the  names  of  the 
perfons  whom  the  tenant  or  vouchee  appoints  for  his 
attornies,  under  their  hands  and  feals. 

§  7.  By  the  ftatute  2$  Eliz.  c.  3.  f.  5.  it  is  jna&ed, 
that  every  perfon  who  (hall  take  the  knowledge  of  any 
warrant  of  attorney  of  any  tenant  or  vouchee  fot  fuf- 
fering  of  any  common  recovery,  (hall,  with  the  certi- 
ficate of  the  warrant  of  attorney,  certify  alfo  the  day 
and  year  whereon  the  fame  was  acknowledged.  And 
that  no  perfon  who  takes  any  fuch  knowledge  of  any 

warrant 
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warrant  for  any  recovery,  (hall  be  bound  to  certify 
fuch  warrant,  except  it  be  within  one  year  next  after 
the  faid  knowledge  taken;  and  that  no  clerk  or 
officer  fhall  receive  any  writ  of  entry,  whereupon  any 
common  recovery  is  hereafter  to  pafs,  unlefs  the  day 
of  the  knowledge  of  the  warrant  (hall  appear,  in  or 
by  fuch  certificate. 

§  8.  This  writ  of  dedimiu  potejiatem  is  not  founded  Fitz.  N.B.  17. 
on  the  ftatute  of  Carli/Ie,  which  only  extends  to  per- 
fons  who  acknowledge  fines,  but  is  a  writ  which, 
was  provided  by  the  common  law,  enabling  perfonsy 
who  could  not  appear  in  court,  to  appoint  attornies  in 
their  ftead. 

§  9.  Where  a  common  recovery  is  fuffered  in  this 
manner,  the  warrant  of  attorney  is  the  foundation  of 
the  recovery,  all  the  fubfequent  proceedings  being  in 
faft  mere  blatters  of  form ;  but  ftill  the  acknowledg- 
ment of  a  warrant  of  attorney  may  be  void,  and  of 
confequence  the  recovery  fuffered  purfuant  to  fuch  a 
warrant  of  attorney,  on  account  of  any  legal  difability 
in  the  perfon  who  acknowledges  it,  and  fuch  difability 
may  be  averred,  in  which  it  differs  from  the  acknow- 
ledgment of  a  fine  before  qommiffioners  appointed  by 
a  writ  of  dedimus  potejiatem^  for  the  acknowledgment 
of  a  fine  is  the  affent  of  the  party  to  the  accommoda- 
tion of  the  fuit,  by  which  it  is  abfolutely  compleated, 
and  the  entry  of  the  concord  is  the  fame  as  entering 
up  judgment  j  but  the  acknowledgment  of  a  warrant 
of  attorney  to  fuffer  a  common  recovery  is  nothing 
more  than  a  judicial  mode  of  appointing  another  per* 
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fon  to  appear  in  court  for  the  tenant  or  vouchee,  and 

is  no  part  of  the  record ;  hence  thefe   two   a&s   are 

1 

attended  with  very  different  confequences. 


Vide  infra  §  io.    It  follows   from   thefe  principles,  that  if  a 

Wynne  v.        tenant  or  vouchee,  who   has  appointed  an  attorney, 

for  the  purpofe  of  fuffering  a  common  recovery,  dies 
before  fuch  attorney  has  a&ually  appeared  for  him, 
the  recovery  will  be  void ;  becaufe  the  death  of  fuch 
tenant  or  vouchee  is  a  determination  of  the  warrant  of 

attorney,  and  this  circumftance  may  be  averred,  it  not 

» 

being  contrary  to  the  record, 

§  11.  If  the  warrant  of  attorney  appears  to   have 

been  given  after  judgment,  the  recovery  will  be  void.; 

Vide  infra        for  the  writ  of  dedimus  potejlatem  de  attornato  faciendo 

con?«  Cafe.       recites,  that  the  writ  of  entry  is  pending,  which  is 

not  the  cafe  after  judgment :  and  the  appearance  of 
the  attorney  before  the  warrant  was  made,  is  without 
authority,  and  therefore)  void. 

Rules  of  §  is*  By  a  rule  of  court,  made  in  Hit.  14  Geo.  3. 

Coortrefpea-   fQr  tke  more  effe&aal  and   certain  proof  of  the  due 

lug  Warrants  * 

of  Attorney,     acknowledgment  of  warrants  of  attorney,  taken  from 

the  tenants  or  vouchees  in  common  recoveries,  by 
virtue  of  any  writ  of  dedimus  pofe/iatem,  it  is  ordered 
by  the  court,  "  that  no  common  recovery,  wherein 
?  the  tpnant  or  tenants,  vouchee  or  vouchees,  or  any 
<c  of  them,  (hall  appear  and  defend  by  attorney,  fhall 
**  be  arraigned  at  the  bar,  unlefs  an  affidavit  or  affi- 
{*  davits,  in  writing,  on  parchment,  fhall  be  made 
•«  and  annexed  to  a  copy  of  the  pracipe,  and  warrant 


"  or 


€€ 


CC 
€€ 


Title  XXXVI.    Recovery.     Cb.  iv.  §  "•  343 

or  warrants  of  attorney,   acknowledged  by  fiich 
tenant  or  tenants,  vouchee  or  vouchees,  by  virtue 
of  any  writ  or  writs  of  dedimus  pote/latem,  in  which 
affidavit  or  affidavits,  the  perfon  or  perfons  making 
"  the  fame,  {hall  fwear  that  he  or  they  knew  the  party 
or  parties  acknowledging  fuch  warrant  or  warrants 
of  attorney $  that  the  fame  was  or  were  duly  figned 
and  acknowledged,  upon  the  day  and  year,  or  fe* 
"  veral  days  and  years  mentioned  in  the  caption,  or 
*'  feveral  captions  thereof,  that  the  party  or  parties 
"  acknowledging,  and  alfo  the  coramiffioners  taking 
"  the  fame,  were  all  of  full  age  and  competent  un« 
derftanding.     That  the  femes  covert  (if  any)  were 
folely  and  feparately  examined  apart  from  their  hu£ 
bands,  and  freely  and  voluntarily  confented  to  ac- 
"  knowledge  the  fame.     That  all  the  faid  parties 
iC  knew  the  fame  warrant  or  warrants  of  attorney  was 
u  or  were  intended  for  fufFering  a  common  recovery 
"  to  pafs  his,  her,  or  their  eftate  or  eftates.     And 
**  further,  that  the  razure  or  razures,  interlineation 
"  or  interlineations,  (if  any)  in  the  body  or  caption 
"  of  fuch  original  warrant  or  warrants  of  attorney, 
"  was  or  were  made  before  the  faid  parties,  or  any  of 
"  them  figned  the  faid  warrant  or  warrants,  and  before 
"  the  commiffioners  figned  the  faid  caption  or  cap* 
"  tions }  which  affidavit  or  affidavits  (together  with  the 
"  faid  copy  of  the  pracipe,  and  warrant  or  warrants 
"  of  attorney,  whereunto  the  fame  (hall  be  annexed) 
*  fhall  be  filed  in  the  office  of  enrollment  of  writs  for 
"  fines  and  recoveries.     And  it  is  ordered,  that  all  and 
€€  every  fuch  affidavit  or  affidavits,  as  aforefaid,  (hall  be 
€*  made  by  fome  attorney  or  attornies  of  the  couits  of 
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"  Wejlminfter-hall,  or  of  the  feffions  in  Wales,  or  of 
44  the  counties  palatine  of  Chejler,  Lancafler,  or  Dwr- 
"  bam;  and  {hall  be  fwojn  before  a  perfon  duly 
"  authorized  to  take  affidavits  in  this  court,  except 
"  where  the  party  or  parties  refpettively,  at  the  time 
€€  of  their  acknowledging  fuch  warrant  or  warrants  of 
*c  attorney,  (hall  be  in  that  part  of  Great  Britain 
*'  called  Scotland^  or  in  Ireland,  or  in  fome  other 
**  parts  beyond  the  feas.  And  in  cafe  the  faid  party 
or  parties  (hall  be  in  Scotlandy  then  the  faid  affidavit 
or  affidavits  (hall  be  made  by  one  of  the  clerks  of 
"his  Majefty's  fignet,  and  fworn  before  one  of  the 
Judges,  or  other  perfon  duly  authorized  to  take 
«  affidavits  or  depofitions,  in  the  Court  of  Seffion,  or 
"  Court  of  Exchequer,  in  that  part  of  the  united 
kingdom.  But  if  the  faid  party  or  parties  (hall  be 
in  Ireland,  or  in  any  other  parts  beyond  the  feas, 
"  then  the  faid  affidavit  or  affidavits  (hall  be  made  by 
"  one  of  the  commiffioners  who  hath  taken  the  ac- 
knowledgment of  fuch  warrant  or  warrants  of 
attorney,  and  (hall  be  fworn  either  before  fome 
lC  perfon  duly  authorized  to  take  affidavits  in  this 
•*  court,  or  before  fome  magiftrate  of  the  place  where 
cc  fuch  acknowledgment  (hall  be  taken,  having  autho- 
*'  rity  to  adminifter  an  oath,  and  in  the  prefence  of  a 
"  public  notary,  which  notary,  (hall  alfo  certify  in 
writing,  under  his  hand  and  feal,  as  well  the  due 
adminiftering  of  the  faid  oath,  as  alfo  the  name, 
fignature,  and  office  of  the  magiftrate  adminiftering 
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§  13.  TJy  a  rule  of  court  Mich.  29  Geo.  3.   it  is 
ordered,  that  no  common  recovery  be  fuffered  to  pafs, 
unlefs  the  taking  of  the  warrants  of  attorney  be  before 
one  of  the  Juftices  or  Batons  of  his  Majefty's  courts  of 
record  at  Wejiminfier^  or  one  of  the  Serjeants  at  Law, 
unlefs  an  affidavit  be  made  and  filed,  dating  that  the 
commiffioners  taking  the  fame  are  either  barrifters  of 
five  years  {landing,  or  folicitors  or  attornies  of  fome   Ex  pane 
of  the   courts  in  Wejlrninjler-hall^  the  Judges  of  the   2  nl^ww  . 
Court  of    Seflion  or  Exchequer,    or  advocates  ox  **-•  *75- 
clerks  of  the  fignet  of  five  years  (landing  in  Scotland* 

m 

§  14.  By  a  rule  of  the  Court  of  Common  Plea$  1 H.  Bbck.  R. 
made  Trin.  30  Geo.  3.  it  is  ordered  that,  from  and  after  p"  *2** 
the  firft  day  of  Mich,  term  then  next  enfuing,  iu 
every  common  recovery  wherein  the  tenant  or  tenants, 
or  the  vouchee  or  vouchees,  warrant  or  warrants  of 
attorney  fliall  be  taken  under  a  dedimus  poteJlatem9 
there  fhall  be  wrftten  on  every  copy  of  the  pracipe^ 
and  of  fuch  warrant  of  attorney  having  fuch  affidavit 
or  affidavits  as  is  or  are  required  by  the  rule  of  this 
court  made  in  Hil.  14  Geo.  3.  thereto  annexed  the  ' 

allocatur  of  the  Lord  Chief  Juftice,  or  fome  one  other 
of  the  juftices  of  this  court,  in  the  fame  or  like  man- 
ner as  allocatur*  are  now  written  on  fines  taken  by 
dedimus  potejlatcm  ;  and  the  copy  of  the  pracipe  and 
warrant  or  warrants  of  attorney  with  the  allocatur 
thereon,'  fhall  be  filed  as  direfted  by  the  faid  rule ; 
and  that  at  the  time  of  figniug  fuch  allocatur,  the  writ 
of  entry  for  fuch  common  recovery  (hall  be  produced 
before  the  judge  figning  fuch  allocatur,  who  may  mark; 
fuch  writ  with  his  title,  name,  or  initials  thereon ;  and 

fuch 
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fuch  writ  fliall  alfo  be  produced  at  the  time  of  the  ar- 
raignment of  fuch  recovery. 

§15.  If  the  perfon  whom  the  tenant  vouches  is  not 
in  court,  then  a  writ  called  a  writ  of  fummoneas  ad 
warrantizandum  iffues  to  compel  the  perfon  called 
upon  to  appear  in  court,  and  warrant  the  lands. 

§  16.  In  adverfary  fuits,  if  upon  a  fummoneas  ad 
warrantizandum,  the  fheriff  returned  the  vouchee 
fummoned,  and  the  vouchee  made  default,  a  capias 
ad  valentiam  iffued  for  the  tenant ;  but  if  the  (heriff 
returned  nihil  upon  the  fummons,  an  alias  and  a 
pturies  iffued,  and  then  a  fequatur  fub  fuo  periculo* 
And  if  the  vouchee  ftill  made  default,  judgment  was 
given  for  the  demandant,  but  no  judgment  was  given 
for'the  tenant,  becaufe  it  appeared  that  the  vouchee  had 
not  affeis. 


Wynne  v. 

Lloyd, 

1  Lev.  130. 

Sir  T.  Ray. 

16. 

]  Sid.  313. 

1  Kcb.  459. 


§  17.  Where  the  vouchee  appears  by  attorney,  the 
warrant  by  which  he  conftitutes  an  attorney  ought  to 
bear  date  after  the  tefle  of  the  writ  of  fummons  j  but 
however  the  omiffion  of  this  circumftance  will  not 
invalidate  a  recovery. 

§  18.  Thus  in  a  writ  of  error  to  reverfe  a  common 
recovery,  the  error  infilled  on  was,  that  the  warrant 
of  attorney  of  the  vouchee  bore  date  before  the  writ 
of  fummoneas  ad  warrantizandum  iffued,  but  it  was 
anfwered  that  the  vouchee  might  appear  in  perfon 
without  any  fummons,  and  therefore  the  recovery  was 
good,  and  the  procefs  void.     And  the  court  faid,  that 

a  common 
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a  common  recovery  being  a  common  affurance,  they 

t 

would  intend  another  warrant  of  attorney  made  in 
due  time. 

§  19.  When  the  vouchee  has  entered  into  the  war-  i  hft.  26; i. 
ranty,  he  comes  in  loco  tenentis  ;  and,  in  judgment  of 
law,  is  tenant  to ,  the  demandant.  And  then  the  de* 
mandant  counts  againft  him  as  he  did  before  againft 
the  tenant,  and  the  vouchee  may  plead  all  thofe  pleas 
which  the  tenant  might  have  pleaded,  and  alfo  any 
pleas  which  may  arife  after  he  -has  entered  into  war* 
ranty. 

$  20.  Thus  if  a  pracipe,  quod  reddat9  is  brought  JmLCenL 
againft  Af  who  vouches  B.  who  enters  into  warranty,  IO°* 
and  afterwards  the  demandant  releafes  all  his  right  to 
A.  although  A.  himfelf  cannot  plead  this  releafe,  be- 
caufe  from  the  time  when  B.  entered  into  the  warranty 
A.  is  not  before  the  court,  yet  B.  may  plead  this  re- 
leafe, qr  may  plead  a  releafe  to  himfelf  from  the 
demandant. 

•  §  21.  The  demandant  may  releafe  to  the  vouchee,  3  Rep,  2^ 
although  the  vouchee  has  nothing  in  the  land ;  for 
when  the  vouchee  enters  into  the  warranty,  he  be- 
comes tenant  to  the  demandant,  and  may  render  the 
land  to  him,  on  account  of  the  privity  which  is  be- 
tween them. 

§  22.  If  a  f}ne  |>e  levied  by  a  vouchee  to  the  de-,   Ueuu 
mandant,  or  by  the  demandant  to  $  vpuchee,  it  will 

be 
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be  good,  becaufe  the  vouchee  is  fuppofed  to  have  the 
freehold* 

§  23,  By  the  common  law,  a  writ  of  fummoneat  ad 
warrantizandum  had  nine  returns.  By  the  ftatute 
16  Car.  2.  c.  16.  f.  10.  the  returns  were  abridged  to 
five;,  and  now,  by  the  ftatute  24  Geo.  2.  c.  48.  f.  8. 
they  are  reduced  to  four  inclufive ;  as  if  the  writ  of 
entry  is  returnable  on  the  morrow  of  All  Souls,  then 
the  writ  of  fummoneas  mull  be  returnable  from  the 
day  of  St.  Martin  ^hx  fifteen  days,  being  the  fourth 
and  laft  return  of  Michaelmas  term.  And  if  there  are 
three  vouchers,  the  writ  of  fummons  for  the  fecond 
vouchee  is  to  be  returnable  four  returns  (both  in- 
clufive) from  the  return  of  the  fummons  of  the  firft 
•vouchee  ;  and  writs  of  fummons  are  tefted  four  days 
inclufive,  from  the  writ  of  entry. 

§  24.  The  Court  of  Common  Pleas  will   not   en* 

* 

large  the  return  of  a  writ  of  fummons,  fo  as  to  make 
a  term  intervene  between  the  tefte  and  the  return. 

Barnard  ▼.  §  25*  Thus,  where  a  motion  was  made  in  Eqjler 

Woodcock,      term  j  3  qco%  «  that  the  wrjt  0f  fummons  in  five  reco- 

3  Black.  R.  ° 

1201.  veries  might  be  tefted  in  the  Michaelmas  term  preced- 

ing, and  bemade  returnable  in  that  Eajler  term,  in- 
ftead  of  the  ufual  courfe,  authorized  by  the  ftatute 
24  Geo.  2.  c.  484  which  is,  that  it  fhould  be  tefted  the 
fourth  day  inclufive,  from  the  return  of  the  writ  of 
entry,  and  be  returnable  the  fourth  return  after  the 
return  of  the  writ  of  entry ;  in  confequence  of  which, 

wiits 
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writs  of  fummons  muft  be  returnable  either  in  the 
fame  term  in  which  they  were  tefted,  or,  at  fartheft, 
in  the  very  next  term. — The  occafion  of  this  applica- 
tion was,  that  Earl  Cowper,  the  vouchee,  had  acknow- 
ledged the  warrants  of  attorney  to  appear  to  the  fum- 
mons, before  commiflioners  appointed  by  dedimut 
(which  recited  the  fummons  as  returnable  in  the  pre* 
ceding  Hilary  term)  at  Florence,  on  the  1 3th  December, 
1777,  but  they  did  not  arrive  in  England  till  after  the 
end  of  Hilary  term ;  and  as  the  return  is  ufualiy  of 
the  fame  term  wherein  the  recovery  is  in  faft  arraigned 
at  bar,  and  the  tefte  muft  precede  the  a&ual  acknow-  - 
ledgment  of  the  warrant  of  attorney  by  the  vouchee,  * 
this  proceeding  could  not  be  made  /regular,  without 
fuing  out  a  writ  of  fummons  with  a  much  longer  re- 
turn than  the  courfe  of  pra&ice  will  at  prefent  allow. 
The  like  inconvenience  muft  occur  whenever  the 
vouchee  dwells  in  any  diftant  country,  as  the  Eaft  or 
Weft  Indies ;  but  that  objection  had  been  ufed  to  be 
cured  in  a  very  unwarrantable  manner,  by  altering  the 
date  of  the  caption  after  it  arrived  in  England,  fo  as 
to  fuit  the  term  in  which  the  recovery  was  arraigned, 
till  the  late  rule  of  the  court  in  Hilary  term  14  Geo.  3. 
(which  dire&s  inter  alia  an  affidavit  to  be  made  of  the 
true  time  of  taking  the  caption)  put  a  ftop  to  this, 
among  other  grofs  irregularities  in  the  praftice  of  fuf- 
fering  recoveries. 

The  court  conceived  that  they  had  not  power  to 
make  fuch  a  rule,  or  at  leaft,  that  as  they  could  not 
forefee  all  its  confequences,  it  would  be  highly  impru- 
dent to  authorize   fuch  a  proceeding,  by  a  previous 

6  dire&ion 
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dire&ion  from  the  bench;  but  intimated,  that  no 
blame  fhould  fall  on  the  officer,  who  (hould  make  out 
the  procefs  as  prayed  for,  but  the  fame  to  be  at  the 
hazard  of  the  parties,  and  without  prejudice  to  any 
future  queflion  that  npght  arife,  on  the  validity  of 
fuch  recoveries. 

Gibbons  y.  §  26.  A  motion,  fimilar  to  this  one,  was  made  in 

a  Black^R.      MUb.  ix)  Geo.  3.  and  received  the  fame  denial  from 
X223-  the  court.     The  f^&s  were,    that  the  dedimus  was 

tefted  the  26th  February*  1777,  and  recited  a  writ  of 
fummons,  returnable  the  firft  day  of  Eqfter  term, 
1777;  fo  that,  properly,  the  fummons  fhould  have 
been  returnable,  and  the  recovery  had,  in  Hilary^ 
1778,  which  the  diftance  rendered  impoflible.— ■ 
Therefore,  on  application  to  the  Matter  of  the  Rolls  f 
he  ordered  the  curfitor  to  make  out  a  writ  of  entry, 
returnable  in  Michaelmas  term,  1777 ;  upon  which 
the  officer  made  out  a  writ  of  fummons,  returnable  in 
the  next  Hilary  term,  of  which  term  the  tenant's  ap- 
pearance was  entered.  And  then  they  imparled  from 
Hilary  to  Eq/ler,  from  Eajier  to  Trinity >9  and  from 
Trinity  to  Michaelmas,  when  the  recovery  was  ar- 
raigned. And  if  the  vouchee  was  then  living,  it  was 
apprehended  that  the  recovery  would  be  valid  j  but, 
if  he  was  dead,  it  would  be  erroneous. 
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§  I .  Nature  of. 
5.  Relation  of  Judgment*  to  the 
Fir/l  or    other  Day    of 
Term, 


§  15.  Judgment  cannot  be  given  on 
a  Sunday* 


Se&ion  1. 

TN  Confcqucnce  of  the  default  made  by  the  perfon   Nature  of. 

who  is  laft  vouched  in  a  common  recovery,  and 
his  departure  in  defpite  of  the  court,  judgment  is  given 
that  the  demandant  fliall  recover  feifin  of  the  lands  in 
queftion,  and  that  the  tenant  fliall  recover  againft  the 
vouchee,  lands  of  equal  value  to  thofe  warranted  by 
him,  and  now  loft  by  his  default.  And  as  foon  as 
judgment  is  given,  the  recovery  becomes  binding  on  all 
the  parties  to  it,  and  their  heirs. 

§  2.  The  entry  of  the  judgment  upon  the  record  is 
thus :  "  therefore  it  is  confidered,  that  the  aforefaid 
u  W.  G.  do  recover  his  feifin  againft  the  faid  W.  L.  of 
€€  the  tenements  aforefaid,  with  the  appurtenances, 
*c  and  that  the  faid  W.  L.  have  of  the  -lands  of  the 
«c  aforefaid  W.  G.  to  the  value,"  6fr. 


S3-  If 
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§  3.  If  judgment  be  given  in  a  common  recovery, 
'  before  the  return  of  the  writ  of  entry,  or  the  return  of 
the  writ  of  fummoneas  ad  warrantizandum^  it  is  void, 
becaufe  the  court  has  no  power  to  proceed  until  the 
return  of  the  writ  of  entry,  and  the  appearance  of  the 
vouchee ;  for  the  parties  are  not  fuppofed  to  appear 
until  the  return  of  that  procefs,  which  iffues  for  the 
fole  purpofe  of  bringing  them  into  court. 

§  4.  In  every  fpecies  of  a&ion,  the  death  of  either 
of  the  contending  parties  puts  an  end  to  the  fuit j  and, 
therefore,  in  a  common  recovery,  if  either  the  de- 
mandant, the  tenant,  or  any  of  the  vouchees  dies  be- 
fore judgment  is  given,  the  recovery  is  void. 

Relation  of  "  %  5.  Judgments,  however,  are  not  always  confider- 
tbc  Flr^or  °  c<*  a$  having  been  given  on  the  day  on  which  they  are 
°*k*r  Day  of    pronounced,  but  have  frequently  a  relation  to  the  firft 

or  fome  other  day  of  the  term  in  which  they  are  given : 
4  Rep.  7 1  *.  and  if  all  the  parties  are  living  on  the  day  to  which  the 
73**C  "  Cf>  judgment  relates,  the  recovery  will  be  good,  for  the 
1  Sira.  18.      judges  take  no  notice  of  the  day  on  which  the  recovery 

was  pa{Ted  in  court. 

c7o  Car  5  ^m  ^e  term  in  'aw  *s  confidered  lo  many  pur- 

102.  pofes  as  but  one  day ;  and,  therefore,  if  judgment  be 

35  u    "  3  given  at  any  time  during  a  term,  it  relates  to  the  firft 

3  Dnrnford  ^y  0f  that  terrnj  and  is  confidered  in  law  as  having 

and  Eafl'i  J  • 

Kep.  185.        been  given  on  that  day  ;  and  the  firft  day  of  term  is 

the  effoin-day,  for  the  quarto  die  poji  is  only  a  day  of 
grace. 

§  7.  However^ 
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.  §  7-  However,  if  a  writ  of  entry  is  returnable  on 
the  fecond,  or  any  other  return-day  of  the  term,  judg- 
ment will  then  relate  to  that  return-day,  and  not  to 
the  firft  day  of  the  term ;  for  the  courts  will  not  confi-  Selwjn  v. 
der  the  judgment  in  a  recovery  to  have  been  given  prior  2  Bar.  1 131. 
to  the  return  of  the  writ  of  entry.  And  where  the  term, 
by  the  proceedings  in  it,  fufters  a  divifion,  as,  where  any 
procefs  iflue6,  during  the  continuance  of  the  term,  thep 
the  judgment  relates  to  the  effoin-day  of  the  return  of 
that  procefs,  and  not  to  the  firft  day  of  the  term. 

§  8.  It  follows,  from  thefe  pofitions,  that  when 
the  vouchee  in  a  common  recovery,  appears  in  perfon 
at  the  return  of  the  writ  of  entry,  then  the  judgment 
relates  to  the  return-day  of  the  writ  of  entry,  and  is 
confidered,  in  law,  as  having  been  given  on  that  day  ; 
but  if  the  vouchee  appears  upon  a  writ  of  fummoneas 
ad  warantizandum>  then  the  judgment  relates  to  the 
day  of  the  return  of  that  writ. 

§  9.  Thus,  where  Edward  Shelley  fuffered  a  com-  shelky'i 
mon  recovery,  in  which  he  was  vouched  by  attorney   Caf5j l  R<JJ: 
on  the  9th  day  of  Oftober  (which  was  then  the  firft  day   Jcnk.  Cent . 
of  Michaelmas  term),  and  died  before  fix  in  the  morn-  *49' 
ing  of  that  day ;  the  recovery  was  pafled  that  day  about 
ten  o'clock,  and  it  was  adjudged  that  the  death  of  Ed- 
ward  Shelley  did  not  invalidate  the  recovery,  for  the 
writ  of  entry  was  returnable  on  the  ettave  of.  Su  Mi* 
ehaely  and  the  judgment  had  relation  to  that  day,  which 
was  the  faid  9th  day  of  Oflober,  on  which  day  the 
vouchee  was  alive*  and  the  law  makes  no  Jfra&ions  of 
aiday. 
'  Vol.  Y.  A  a  $  10.  If 
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•  §  1  o*  If  a  warrant  of  attorney  bears  date  after  the 
return-day  of  the  writ  of  entry  on  which  a  recovery  is 
fufFered,  the  recovery  will  be  void ;  becaufe  the  judg- 
ment relates  back,  to  the  return-day  of  th$  writ  of 
entry. 

Sir  Nich.  §n.  Thus,  where  the  writ  of  entry  was  returnable 

D^rYao*  *'   on  t^ie  °&ave  °f  St.  Michael*  which  was  the  9th  day 

of  Q3ober9  the  writ  of  dedimus  poteftatem  de  attornato 
faciendo  bore  date  the  1 1  th  of  Oflober,  and  the  mittimus 
thereof  bore  date  the  30th  oi  Ofiober  ;  the  recovery 
was  adjudged  to  be  erroneous,  becaufe  the  judgment, 
on  whatever  day  of  the  term  it  was  given,  related  back 
to  the  return-day  of  the  writ  of  entry,  which  was  the 
firft  day  of  the  term,  fo  that  the  warrant  of  attorney 
was  made  after  the  time  when  the  judgment  was  fup- 
pofed  to  be  given. 

§  12.  If  a  vouchee  in  a  common  recovery,  who 
comes  in  upon  a  writ  of  fummoneas  ad  warrantizandum, 
and  appears  by  attorney,  dies  before  the  return  of  the 
writ  of  fummoneas,  the  recovery  is  void ;  becaufe  the 
judgment  could  not  poflibly  have  been  given  in  fucb 
recovery  until  the  vouchee  had  appeared  in  court  and 
made  default ;  and  as  the  vouchee  could  not  appear 
until  die  return  of  that  procefs,  which  iffued  for  the 
fole  purpofe  of  bringing  him  into  court,  it  follows,  that 
judgment  muft  have  been  given  after  the  death  of  the 
Vouchee,  which  was  a  determination  of  the  warrant  of 
attorney ;  and  thefe  fads  being  collateral  to  the  record, 
may  be  affigned  for  error. 


i 
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(n,  Thus*  in  a  writ  of  error  to  revcrfc  a  common  Wynnes. 

*     °  *  .  Wynne, 

fecovery,  it  appeared  by  the  record,  that  a  writ  or   i  W0f.  R. 
e&rffur  diffeiftn  en  le  poftvm  brought  by  Sir  Watkin  ** 
Williams  Wynne,  returnable  quinden.  Pafcb.  13  Geo.  2. 
againft  William  Thomas,  who  appeared  in  perfon  and 
vouched  James  Apperley  and  Alitbea  his  wife j  where-* 
upon  a  writ  of  fummoneas  ad  warrantizandum  was 
'  awarded,  returnable  in  crq/lino  afcenfionU  domini  (which 
was  on  the  1 6th  of  May),  on  which  day  the  laid  James 
Apperley  and  Alitbea  his  wife  appeared  by  Jojiah  Hodfon 
their  attorney,  and  entered  into  warranty,  and  vouched 
over  the  common  vouchee,  who- made  default,  where- 
upon judgment  was  given,  and  a  writ  of  feifin  award- 
ed ;  and  the  fheriff  returned  that  he  had  delivered 
feifin.    The  error  affigned  was,  that  Alitbea  died  be- 
fere  judgment  was  given  in  .the  faid  recovery,  and  for 
this  the  plaintiff  in  error  prayed,  that  the  recovery 
might  be  reverfed.    IflTue  was  joined,  that  Alitbea  did 
not  die  before  judgment.    A  fpecial  verdift  was  found, 
that  Alitbea  died  on  the  10th  day  of  May,  fix  days  be- 
fore the  return  of  the  writ  of  fummoneas  ad  warrantiz- 
andum, but  whether  (he  died  before  judgment  or  not, 
the  jurors  left  to  the  opinion  of  the  court.     This  cafe   MSS.  note. 
was  argued  on  behalf  of  the  plaintiff  in  error,  by  Mr. 
CUve,  who  made  two  points ;  firft,  That  the  death  of 
Alitbea  Apperley,  vouchee  and  tenant  in  tail,  as  found 
by  the  fpecial  verdift,  made  the  judgment  in  the  com- 
mon recovery  erroneous.     Secondly,  That  upon  the 
whole  record,  and  the  continuances  as  entered,  the 
judgment  appeared  to  be  given,  and  the  recovery  paffed, 
alter  the  death  of  the  vouchee,  and  could  not  be  made 
good  by  relation,  as  a  judgment  of  recovery  in  her 

A  a  t  lifetime. 
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lifetime.  In  fupport  of  thefe  pofitiona,  he  argued, 
that  recoveries  were  erroneous,  where  the  vouchee  or 
other  neceffary  party  did  not  appear,  either  in  perfon 
or  by  attorney ;  for,  without  an  appearance,  there 
could  be  no  warranty,  no  vouching  over  the  common 
vouchee,  and,  confequently,  no  judgment.  In  this 
cafe,  Alitheay  the  vouchee,  did  not  appear  in  perfon ; 
the  firft  confideration,  therefore,  was,  whether  the  ap- 
pearance of  Jqfiab  Hodgson,  her  attorney,  was  a  proper 
appearance  or  not.  And,  with  regard  to  that  matter, 
taking  the  fatts  fimply  as  they  appear  on  the  record, 
the  vouchee  neither  appeared  in  perfon  nor  by  attorney, 
for  the  death  of  the  vouchee,  before  the  time  when  the 
attorney  a&ually  appeared,  was  a  determination  of  the 
Ante  ch.  4.      warrant  of  attorney.     In  the  cafe  of  Wynne  v.  Lloyd, 

the  error  afligned  was,  that  there  was  no  warrant  of 
attorney  at  the  time  of  appearance,  for  it  appeared  the 
tefte  of  the  warrant  of  attorney  was  after  appearance ; 
the  £ourt  in  effeft  agreed,  that  an  appearance,  without 
a  warrant  of  attorney,  was  error,  even  in  the  cafe  of  a 
perfon  of  full  age,  but  they  made  the  recovery  good  by 
an  intendment,  that  the  vouchee  came  in  gratis  before 
the  writ  of  fummons,  and  made  a  new  warrant  of  at- 
torney in  due  time ;  which  (hewed  there  muft  be  a  war- 
s  rant  of  attorney  whenever  the  vouchee  appeared  by 

Darty,  attorney*     If  a  tenant  in  tail  within  age  is  vouched  in 

Palm^a  24.     a  common  recovery,  and  appears  by  attorney,  it  may 
Holland  v.       be  afligned  for  error,  for  fuch  an  appearance  is  void, 

Dantzeyt 

Cr.  Eliz.  739.   If  warrants  of  attorney  were  not  duly  filed,  it  was  error 

fufEcient  to  reverfe  or  arreft  a  judgment  after  verdift, 
before  the  ftatutes  32  Hen.  8.  c.  30.  and  1 8  Eliz.  c.  14* 
and,  fince  thefe  ftatutes,  it  is  {till  error,  except  after 

verdift } 
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▼erdift ;  for  the  ftatute  4  and  5  Anny  c.  1 6.  which 
extends  thefe  ftatutes  of  jeofails  to  judgments  by  de- 
fault, &c.  (which  is  the  prefent  cafe)  has  a  faring,  fo 
as  there  be  an  original  writ  or  bill,  and  warrants  of  at- 
torney duly  filed,  according  to  the  law,  as  is  now  ufed. 
If  the  want  of  form  in  filing  them  was  error,  want  of 
authority  in  the  attorney,  by  reafon  of  the  determina- 
tion of  his  warrant,  was  much  more  erroneous.  There- 
fore, if  a  vouchee  muft  appear  in  perfon,  or  by  attor- 
ney, before  judgment  can  be  given,  and,  where  the 
appearance  is  by  attorney,  if  fuch  attorney  muft  have 
a  proper  warrant  or  authority  to  appear,  and  the  want 
of  fuch  warrant  is  error,  it  is  equally  certain  that  the 
death  of  the  vouchee  before  appearance,  is  a  counter- 
mand or  determination  of  the  warrant  of  attorney  j  for 
a  warrant  of  attorney  to  appear  or  confefs  judgment, 
is  a  naked  authority,  not  coupled  with  any  intereft,  and 
no  more  than  an  inftrument,  enabling  the  attorney  to 
do  an  ad  which  the  principal  himfelf  might  have  done 
in  perfon  ;  and  as  it  is  abfurd  to  fay  that  a  man  can 
acknowledge  a  judgment  or  appear  in  a  court  of  juftice 
after  he  is  dead,  fo  it  is  as  unreafonable  to  admit,  that 
another  perfon  fhould  be  capable  of  reprefenting  him 
x>n  fuch  occafions.  The  perfonal  capacity  of  the  prin- 
cipal, and  the  derivative  authority  of  the  attorney,  are 
founded  on  the  fame  principle,  namely,  the  life  of  the 
party,  and,  therefore,  they  muft  both  end  at  his  death.  2  ln^  -2  j. 
If  a  man  gives  a  warrant  of  .attorney  to  confefs  judg-  t  Vent.  31a. 
ment,  and  dies  before  the  judgment  is  confeffed,  the  SaUu  *?# 
death  is  a  countermand.  If  a  tenant  or  vouchee  died 
bcfofe  judgment,  and  judgment  had  afterwards  been 
entered,  it  would  be  erroneous.    Thus,  where  a  writ 

Aa3  of 
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Jourden  t.       of  error  was  brought  to  reverie  a  judgment  in  C.  B* 
%  Built.  241.    ^e  error  affigned  was,  that  judgment  was  given  againft 

a  dead  perfon,  the  defendant  dying  after  the  day  of 
Nijt  Prius9  and  before  the  day'in  bank :  and  the  court 
were  all  of  opinion,  that  the  -judgment  being  given 
againft  a  defendant  who  was  dead,  it  was  erroneous, 
and  muft  be  reverfed.  That  cafe  was  before  the  ftatut$ 
17  Can  2.  c.  8.  which  provides  a  remedy  where  either 
party  dies  after  a  verdidfc,  and  before  judgment,  and 
gives  a  power  to  enter  up  judgment  within  two  terms 

* 

after  the  vcrdid.  The  cafe  was  the  fame  at  common 
law  before  the  ftatute  ijCar.t.c.  £.  But  by  the 
ftatute  8  and  9  WiL  3.  c.  \  1.  f.  6.  it  is  provided,  that 
if  a  plaintiff  or  defendant  dies  after  an  interlocutory, 
and  before  a  final  judgment,  the  aftion  fhall  not  abate, 
but  the  plaintiff  may,  notwithstanding,  proceed  to  a 
final  judgment.  Thefe  ftatutes  fhew  what  the  common 
law  was,  and  how  a  judgment  againft  a  dead  perfon 
t  KolL  Ab.  was  to  be  confidered.  If  a  tenant  in  a  real  aftion  dies 
'  pending  the  writ,  and  judgment  is  afterwards  given, 

it  is  error,  becaufe  given  againft  a  dead  perfon.  Thus 
the  common  law  ftands  with  regard  to  plaintiffs  or  de- 
fendants dying  before  judgment,  in  real  and  perfonal 
aftions ;  and  there  is  no  a£k  of  parliament  which  alters 
the  common  law  in  this  cafe.  The  prefent  a&ion  is  a 
real  a&ion  ;  it  is  a  writ  of  entry  upon  a  diffeifin,  and 
Alithea  Afperley  the  vouchee,  after  appearance,  and 
entering  into  the  warranty  (admitting  that  to  be  the 
cafe)  was  the  tenant  in  law,  and  her  death  before  judg- 
ment, was  die  fame  as  if  any  other  tenant  had  died,  in 
cafe  an  a&ion  had  been  only  between  demandant  and 

tenant,  without  any  vouchee.     Every  vouchee  may 

take 
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take  advantage  of  any  error  between  the  other  parties : 
the  fecond  vouchee  may  aflign  error  between  the  te- 
nant and  the  firft  vouchee.  The  reafon  is,  becaufe 
the  judgments  are  feveral  and  diftind,  for  in  every 
common  recovery  there  are  feveral  judgments,  and  fe- 
veral recoveries  are  included,  and  it  ought  to  appear, 
that  all  of  them  are  regular  and  againft  proper  parties, 
and  that  all  the  parties  are  before  the  court.  Littleton  S.  491. 
fays,  if  in  a  pracipe  quod  reddat  the  tenant  vouches, 
and  the  vouchee  enters  into  a  warranty,  if,  afterwards, 
the  demandant  releafes  to  the  vouchee,  it  is  good ;  for 
the  vouchee,  after  he  hath  entered  into  the  warranty, 
is  tenant  in  law  to  the  demandant.  So,  in  1  Inft. 
265  b.  it  is  faid,  that  when  the  vouchee  enters  into  the 
warranty,  he  becomes  tenant  to  the  demandant,  and 
may  render  the  land  to  him  in  refpeft  of  the  privity  be- 
tween  them.  Thefe  authorities  (hew,  that  the  fame 
regularity,  even  in  procefs,  is  required  to  bring  in  the 
vouchee  upon  a  voucher,  as  is  requifite  to  bring  in  the 
tenant  at  firft ;  and  that  the  vouchee,  after  he  hath 
agreed  and  entered  into  the  warranty,  is  confidered  in 
this  aftion  as  aftual  tenant  of  the  freehold  :  and  it  has 
been  (hewn,  that  if  the  tenant  dies  before  judgment, 
it  is  error,  and  the  law  is  the  fame  if  the  vouchee  dies 
before  judgment.  It  follows,  that  as  the  verdift  finds  Pigot  196. 
the  vouchee  died  upon  the  10th  of  May,  which  by  the 
record  appears  to  be  prior  in  time  to  any  appearance 
of  the  vouchee,  (for  that  was  not  until  the  1 6th  of 
of  May),  and  no  judgment  was  or  could  be  given  till 
after  appearance,  that,  therefore,  it  is  an  erroneous 
judgment,  being  given  after  the  death  of  the  vouchee. 
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With  refpeft  to  the  fecond  point,  two  obje&iong 
'  were  made  by  the  counfel  for  the  defendant ;  firft,  that 
the  affignment  of  error,  and  finding  the  fpecial  verdict, 
was  againft  the  record ;  and,  fecondly,  that  the  judg* 
jnent  had  relation  back  to  the  firft  day  of  the  term,  on 
which  day  the  vouchee  was  alive.  The  argument  re* 
fpe&ing  the  firft  of  thefe  obje&ions,  will  be  ftated  in 
the  Iaft  chapter  of  this  work* 

As  to  the  fecond  obje&ion,  it  was  true,  that  the 
term  to  many  purpofes  was  confidered  as  but  one  day, 
?md  that  a  judgment  given  the  laft  day  of  the  term, 
related  back  to  the  firft  day ;  but  this  rule  was  only 
applicable  to  cafes  between  plaintiffs  and  defendants, 
where  there  was  no  continuance  entered  from  one  day 
to  another  in  the  fame  term,  no  fra&ion  of  the  term 
by  any  thing  appearing  on  the  record,  nor  no  injury 
to  any  third  perfon  j  as  it  is  one  entire  tranfaclion  on 
the  record  of  that  term,  it  is  all  confidered  as  done  on 
the  firft  day  of  the  term.  But  this  judgment  differs 
materially  from  the  ordinary  courfe  of  judgments,  to 
which  the  rule  of  relation  is  generally  applied  :  the  re- 
cord (hews,  that  the  term  cannot,  on  this  becafion,  be 
confidered  as  one  day,  for  the  continuance  from  one 
day  to  another  (hews,  that  different  fads  were  done  on 
different  day?,  in  the  fjtme  term.  On  thefe  days  of 
continuance  the  parties  might  have  (hewn  any  matter  to 
the  court ;  they  might  have  (hewn  on  tjie  morrow  of 
the  Afcenfion,  that  Alithea  was  dead,  that  (he  died  on 
the  1  oth  of  May,  and  then  the  recovery  would  not 
have  palTed,  Thefe  continuances,  therefore,  take  away 
all  prefumption  and  poffibility,  that  the*  judgment  wag 

givea 
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'  given  on  the  firft  day  of  the  term,  for  fuch  a  prefump- 
rion  would  be  dire&ly  contrary  to  the  record ;  and  it 
would  be  an  extraordinary  do&rine  to  fay,  that  no 
averment  {hall  be  admited  againft  a  record,  and  yet  that 
the  court  fhall  be  at  liberty  to  prefume  a  matter  againft 
a  record,  viz.  when  the  record  fays  a  placitum  was 
pending  on  the  16th  day  of  May,  that  the  court  fhould 
prefume  the  judgment  was  given  long  before  that  pe- 
riod. The  relation  or  fi&ion  of  law,  in  the  ordinary 
eourfe  of  judgments,  is  not  againft  the  record ;  and 
that  is  the  reafon  why  the  court  fhould  not  confider 
this  judgment  as  given  the  firft  day  of  term,  Jiabitur 
prafumptio  donee  probetur  in  centrarium  ;  and  here  is 
the  higheft  evidence  to  the  contrary,  the  record  itfelf. 
In  Shelley's  cafe,  the  recovery  was  held  to  be  good, 
becaufe  he  was  alive  on  the  day  on  which  judgment 
was  given,  though  he  died  before  the  court  fat,  be* 
caufe  the  court  would  not  allow  a  fra&ion  of  a  day  ; 
but  if  he  had  died  the  day  after  judgment  was  given, 
it  would  have  been  void ;  for,  although  the  court  would 
not  allow  a  fraction  of  a  day,  yet  it  would  allow  a 
fraftion  of  a  term.  All  the  court  did  in  Shelley9 %  cafe, 
was  extending  the  relation  to  the  firft  inftant  of  the 
day,  in  fupport  of  a  judgment  given  on  that  day.  A 
judgment  fhall  have  relation  to  the  firft  day  of  the 
term,  as  if  it  was  given  on  that  very  day,  unlefs  there 
is  a  memorandum  to  the  contrary  on  the  record,  as 
where  there  is  a  continuance  of  the  caufe  until  another 
day  in  the  fame  term,  and  the  prefent  caufe  was  con- 
tinued until  another  day  in  the  fame  term.  In  all  cafes  Bulf.  35. 
of  judgments  by  default,  they  do  not  relate  back  to 
the  efibia  day,  which  is  the  firft  day  of  term,  but  to 

the 
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the  quart*  die  pq/i ;  for  the  court  takes  notice  judici- 
ally, that  the  party  was  not  demandable  before  that 
day,  and  confequently,  could  not  till  then  be  guilty  of 
a  default ;  he  might  have  appeared  the  firft  day  of 
term,  if  he  pleafed,  and  then  the  judgment  would 
have  been  given  on  the  firft  day  of  term.  So  here  the 
vouchee  might  have  come  in  gratis  before  the  morrow 
of  the  Afcenfion,  but  fhe  did  not ;  there  was  no  ap- 
pearance until  that  time,  and,  as  the  judgment  could 
not  have  been  given  until  that  day,  it  cannot  relate 
back  to  a  prior  day,  fo  as  to  prejudice  a  third  perfon. 
Thefe  reafons  and  cafes  fliew,  that  judgments  do  not 
univerfally,  and  in  all  cafes,  relate  to  the  firft  day  of 
term,  and,  particularly,  that  the  judgment  in  the  pre- 
fent  cafe  cannot  have  fuch  a  relation,  becaufe  the 
record  fhews  it  is  impoffible  that  it  fliould. 

This  cafe  was  feveral  times  folemnly  argued  at  the 
bar  of  the  King's  Bench,  and  Lord  Chief  Juftice  Lee 
for  himfelf  and  the  other  Judges  gave  judgment  And 
in  fumming  up  the  arguments,  he  reduced  them  to 
thefe  three  principal  points,  ift,  That  it  was  infilled 
on  for  the  defendant  in  error,  that  a  recovery  was  a 
common  aflurance,  and  as  the  vouchee  had  done  all 
he  could  (if  he  had  lived)  to  perfeft  it,  the  court  would 
give  it  an  equitable  conftru&on,  and  not  fuffer  it  to  be 
reverfed  for  fo  finall  a  fault,  if  it  fliould  be  deemed 
one.  adly,  That  the  recovery  fhauld  be  deemed  per* 
fe&  from  the  firft  day  of  the  term  wherein  it  was  paffed, 
and  then  the  vouchee  was  alive.  And  though  the  judg- 
ment was  actually  given  after  his  death,  yet  that  fhould 
have  relation  to  the  firft  day  of  term,  as  in  the  cafe  of 

many 
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many  other  judgments.  3<ily,  That  as  the  vouchee 
appeared  by  attorney  at  the  return  of  the  fummons, 
and  that  appearance  was  entered  on  record,  this  was 
an  error  in  h&  againft  the  record,  which  would  not 
be  allowed. 

To  thefe  three  objections  to  the  writ  of  error,  the 
court  gave  thefe  anfwers ;  that  as  to  the  firft,  the  re- 
covery being  a  common  aflurance,  ought  and  fhould 
be  fupported  as  far  as  the  law  would  allow  of;  but 
that  they  could  give  it  no  equitable  conftru&ions, 
which  create  abfurdities,  as  it  would  apparently  be,  if 
they  fliould  fuffer  judgment  to  be  entered  againft  a 
dead  perfon.  ^ 

To  the  fecond,  that  it  was  very  true  in  many  cafes, 
where  judgments  were  entered  in  the  vacation,  they 
fhould  have  relation  to  the  firft  day  of  the  preceding 
term,  but  that  was  never  the  cafe  where  continuances 
were  entered  on  record :  for,  whenever  there  are  con* 
tinuances  entered  from  time  to  time,  (as  in  the  cafe  of 
a  recovery),  and  judgment  is  afterwards  given,  that 
judgment  can  have  relation  no  farther  backwards  than 
to  the  time  of  the  laft  continuance  or  reft ;  and,  here, 
the  time  of  the  laft  continuance  or  reft  was  the  return 
of  die  writ  of  fummons ;  for  then  the  demandant  im- 
parks, and  judgment  was  not,  nor  could  not  b*  given, 
till  he  came  again. 

To  the  third,  that  the  death  of  the  vouchee  was  a 
collateral  matter,  not  contrary  to  the  record,  and, 

therefore, 
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therefore,  the  plaintiff  was  not  eftopped  from  afiigning 
it  for  error.'— —The  recovery  was  therefore  reverfed. 


Sheepfhankf 
t.  Lucas, 
1  Burr.  410. 


Judgment 
cannot  be 
given  on  a 
Suaday. 


5  14.  In  another  cafe,  where  a  writ  of  error  was 
brought  from  the  Court  of  Common  Pleas,  to  reverfe 
a  common  recovery,  and  the  error  affigned  was,  the 
death  of  the  vouchee  before  judgment.  The  defend- 
ants pleaded  in  nulla  eft  erratum^  which  confeffes  the 
error  affigned  to  be  true.  Lord  Mansfield  faid  it  was 
plain,  that  judgment  could  not  be  given  againft  a  man 
after  he  was  dead.  That  there  cpuld  have  been  no 
judgment  againft  the  tenant  to  the  praeipe  in  a  common 
recovery,  without  a  judgment  over  in  value  againft  the 
vouchee ;  they  were  all  entered  at  the  fame  time,  and 
were  part  of  the  fame  proceeding.  The  recovery  was 
unanimoufly  reverfed ;  and  it  was  faid,  that  the  cafe  of 
Wynne  and  Wynne  was  an  authority  in  point, 

§  15.  If  a  writ  of  fummoneas  ad  warrantizandum  be 
returnable  on  a  Sunday,  and  the  vouchee  dies  on  that 
day,  the  recovery  is  void,  becaufe  Sunday  being^  dies 
rnnjuridicus,  judgment  could  not  poflibly  have  been 
given  until  the  Monday  following,  confequently,  the 
judgment  tnuft  have  been  given  after  the  death  of 
vouchee. 


S^ann  v. 
Broome* 
3  Burr.  1595* 
1  Black.  Rep. 
496.  526. 


S  1$,  Thus,  where  a.  writ  of  error  was.  brought  in 
the  Court  of  King's  Bench  from  the  Court  of  Common 
Pleas,  to  reverfe  a  common  recovery,  and  the  error 
affigned  by  confent  was,  "  that  the  day  of  the  return 
"  of  the  writ  of  fummons  was  on  Sunday  the  13th  of 
"  May  1750,  on  which  faid  13th  of  May,  Edward 

16  «€  Swann 
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"  Swam  the  vouchee  in  the  common  recovery  died." 
Two  queftions  arofe  on  this  cafe  lit,  Whether  the 
judgment  could  relate  to  the  effoin-day  of  the  term,  or 
to  any  day  prior  to  the  13th  of  Mayy  the  effoin-day  of 
the  return,  sdly,  Whether,  by  law,  a  valid  judgment 
could  poifibly  be  given  on  the  day  of  the  return,  being 
Sunday* 

Lord  Mansfield  delivered  the  refolution  of  the  court, 
'  that  the  recovery  was  bad,  becaufe  no  judgment  could, 
in  this  cafe,  be  fuppofed  to  be  given  before  the  death 
of  the  vouchee.  That  this  judgment  could  not  relate 
to  the  firft  day  of  the  term,  becaufe  it  could  not  be 
given  before  the  return  of  the  writ  of  fummons,  which 
appears,  by  the  record,  to  be  in  the  term.  That  it 
could  relate  only  to  the  effoin-day  of  the  writ  of  fum- 
mons, which  was  upon  Sunday  ;  and  as  the  courts  do 
not  fit  on  a  Sunday,  judgment  could  not  poffibly  have 
been  given  until  the  Monday ,  when  the  vouchee  was 
dead. 

To  reverie  this  judgment,  a  writ  of  error  was  brought  6  Brown, 
in  the  Houfe  of  Lords,  and,  on  behalf  of  the  plaintiff,   J"**  Ca* 

_  •  V  V  <H 

it  was  infilled,  (hat  Edward  Swann  the  younger,  being 
alive  on  the  day  he  was  called  to  appear,  and  having 
appeared  by  his  attorney,  on  the  return-day  of  the  writ 
of  fummons  to  warranty,  to  which  day  the  judgment 
in  the  Common  Pleas  muft  neceffarily  relate ;  muft  be 
alive  when  the  judgment  was  given  againft  him,  and 
therefore  the  recovery  was  good.  That  this  pofitiqn 
follows  from  the  reafons  and  authorities  of  legal  rela- 
tions of  judgment,  viz.  th^t  the  term  be  conlidered'  in 

law 
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law  as  one  day,  judgments  in  general  relate  to,  or,  in 
law,  are  fuppofed  to  be  given,  and  receive  a  conftruc- 
tion,  as  if  they  had  been  given  on  the  firft  day  of  the 
term,  and  that  is  die  effoin-day.  But,  in  particular 
cafes,  where  the  term,  by  the  proceedings  in  it,  fuffers 
a  divifion,  as  in  the  prefent  cafe  by  the  fummons  to 
warranty,  the  judgment  relates  to  the  effoin-day  of  that 
return ;  on  which  day,  it  was  admitted  by  the  record, 
that  Edward  Swarm  the  younger,  was  alive.  It  is, 
however,  obje&ed,  i ft,  That  the  effoin-day  was  Sunday* 
on  which  day  the  court  never  fits,  and  fo  cannot  be 
fuppofed  to  have  given  judgment  on  that  day.  2d, 
That  the  court  never  did  fit  on  a  Sunday,  nor  could  it 
fit  on  that  day*  bccaufe  forbid  by  feveral  canons  which 
were  adopted  by  the  common  law.  To  the  firft  ob- 
jection, it  was  anfwered,  that  courts  formerly  com- 
menced all  law  bufinefs  on  the  effoin-days,  which  were 
Sundays  or  feftivals,  and  fo  might  pronounce  judgment 
on  thofe  days.  The  authorities  in  the  books  are  many 
and  uniform,  that  the  judgments  given  in  term-time  alt 
bear  relation  to  that  day,  whether  a  feftival  or  not ; 
and  the  reafon  is  the  fame  where  the  procefs  is  return- 
able in  the  middle  of  the  term,  before  the  relation  to 
the  effoin-day  of  that  return.  That  the  entry,  in  the 
prefent  cafe,  which  fays,  at  which  day  comes  here  as 
well  the  /aid  Thomas  m  bis  proper  perfon*  as  the  /aid 
George  by  John  Glaffe  his  attorney  ;  and  the  f aid  Ed- 
ward being  fummoned,  &c.  likewife  comes ,  &c.  and  after- 
ward* departs  in  contempt  of  the  court,  was  alfo  an 
eftoppel  to  fay,  that  the  judgment  was  not  given  on 
that  day,  or  that  it  was  given  on  any  day  before,  or 
even  after  that  day.    As  to  th^  other  objection,  it  was 

faid, 
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faid,  that  the  very  canons  prohibiting,  were  evidence 
of  the  fad  of  fitting  on  a  Sunday  ;  and  it  was  further 
proved  by  the  returns  of  the  writs,  all  which  were 
formerly  on  feftivals  ;  and  in  the  year  1763,  nine  re* 
turns  out  of  feventeen  were  on  a  Sunday »,  as  appears 
by  the  almanack  of  that  year.    That  it  would  be  ftrange 
for  the  king,  by  his  writ,  to  order  the  parties  to  appear 
on  a  day  on  which  no  court  was  or  could  be  held,  if  they 
were  not  to  fit  on  that  day.    Befides,  the  many  cafes 
of  tefting  and  returns  of  writ,  adjourning  terms,  cart- 
ing or  warranting  efToins,  Isfc.  ■  all  which  were  equally 
objeds  of  the  canon  law,   prove  the  fad:  of  courts 
actually  fitting  on  Sundays.    As  to  the  canons,  they 
could  only  have  the  fame  force  as  in  other  cafes,  when 
adopted,  viz,,  to  fubjed  to  fpiritual  cenfures,  but  not  to 
invalidate  the  ad ;  like  to  the  canons  againft  holding 
fairs  on  a  Sunday,  which  was  alfo  prohibited  by  ftatute, 
under  temporal  penalties  ;  but  the  contract  was  bind- 
ing, till  at  laft,  by  another  ftatute,  the  contrad  was 
made  invalid.     But  as  no  ad  extended  in  words  to  the 
prefent  fubjed,  therefore,  it  was  not  againft  the  com* 
mon  law  for  the  court  to  fit  and  pronounce  judgment 
on  that  day  ;  or  by  conftrudion  or  intendment  of  law, 
the  judgment,  as  given  in  this  cafe,  as  the  entry  im- 
ported, the  court  muft  intend  that  it  was  given  on  that 
day.     If  the  canon' law  had  been  adopted,  i.  e.  incor- 
porated into  our  law,  and  if,  in  after  times,  the  Legi- 
flature  had  thought  it  neceffary  to  forbid  judgments     * 
having  relation  to  the  effoin-days,  they  would  then  have 
changed  the  return  of  the  writs  j  for  it  is  now  necef- 
fary to  take  out  the  writs  returnable  on  the  general 
return-days,  and  the  greateft  part  of  thefe  are  Sundays  ; 

U  and 
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and  as  they  muft  be  confidered  as  common  days  of  re* 
turn,  and  as  the  judgments  necefifarily  relate  to  thefe 
days  and  no  other,  if  Sundays  are  to  be  for  this  purpofe 
taken  as  dies  nonjuridici,  then  mod  of  the  judgments 
given  in  term  muft  neeefTarily  be  bad,  as  bearing  rela* 
tion  to  that  illegal  day ;  and  thus  the  return-days  would 
remain  as  fo  many  fnares  for  error.  But  it  may  be 
prefumed,  the  Legiflature  did  not  thus  confider  it ; 
and  thought  the  returns  and  relations  of  law  might  (till 
remain,  though  they  knew  that  the  courts,  in  decency, 
only  fat  on  Mondays,  and  that  the  legal  relation  to 
Sunday  of  the  judgment  given  on  Monday >  could  be  no 
violation  of  the  Sabbath,  and  would  ftill  preferve  pri- 
vate rights*  For  the  profanation  of  the  Sabbath  was 
the  only  objeft  of  the  Legiflature ;  but  it  never  intend- 
ed to  interfere  with  private  rights* 

On  the  other  fide,  it  was  faid,  that  a  common  re- 
covery, though  now  become  aufual  mode  of  convey- 
ance, mull  neeefTarily  be  attended  with  all  the  cere- 
monies and  Solemnities  of  an  actual  fuit  at  law  ;  and  if 
thofe  are  wanting,  the  conveyance  by  recovery  is  as 
defective,  as  a  will  devifing  lands,  to  which  there  are 
only  two  fubferibing  witneffes.  That  as  the  recovery 
purfues  the  forms  of  a  real  adtion,  it  is  of  abfolute  ne- 
ceffity  that  the  vouchee,  againft  whom  the  judgment  is 
obtained,  fliould  be  living  on  the  day  when  fuch  judg- 
ment is  given  by  the  court,  for,  otherwife,  fuch  judg- 
ment is  erroneous.  That  though,  in  all  cafes,  the 
judgment  fhall  relate  as  far  back  as  can  be  permitted 
by  the  fa&s  appearing  on  the  record,  yet  no  fictitious 
relation  (hall  prefume  what  is  in  itfelf  impoffible.    In 

the 
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the  prefent  cafe,  the  writ  of  fummons  being  returnable 
on  Sunday  the  13th  of  May,  the  judgment  in  the  re- 
covery was  not,  nor  could  be  given  till  Monday  the 
1 4th  of  May ;  for  though  many  nominal  return-days 
of  writs  were  very  anciently  fixed  upon  Sundays,  yet 
both  by  law  and  pra&ice,  courts  of  juftice  cannot  now 
fit  upon  a  Sunday,  but  the  bufinefs  appointed  for  that 
day  is,  and  always  mud  be,  difpatched  upon  the  Mon+ 
day  immediately  following.     As,  therefore,  .the  vouchee 
died  upon   Sunday  the   13th,  the  day  preceding  the 
judgment,  the  judgment  was  given  againfl  a  perfon  not 
in  effcy  and,  confequently,  was  totally  erroneous.     That 
it  was  not  fufficient  to  fay  the  vouchee  had  done  every    » 
aft  neceffary  to  be  done  by  him,  that  he  had  executed 
the  deed  to  make  a  tenant  to  the  pracipe,  had  acknow- 
ledged the  warrant  of  attorney,  and  had  thereby  com- 
pleted, in  fubftance,  every  thing  requifite  to  this  par- 
ticular mode  of  conveyance ;  for  no  warrant  would 
empower  an  attorney  to  appear  in  the  name  of  another, 
after  the  death  of  his  principal.     The  vouchee,  it  was 
acknowledged,  intended   to  perfeft  this  conveyance, 
but  died  before  he  could  accomplifh  it ;  and  whether 
he  died  a  day  or  a  month  too  early,  was  quite  imma- 
terial*    Every  zGt  done  by  him,  might  have  been  done 
in  the  month  of  September,  previous  to  a  recovery  in- 
tended to  be  fuffered  in  Michaelmas  term ;  and  yet  it 
would  not  be  contended,  that  if  fuch  a  vouchee  had 
died  in  Ofiober,  the  recovery  could  have  been  perfe&ed 
in  the  fubfequent  term.    It  was  therefore  hoped,  that 
the  judgment  of  the  Court  of  King's  Bench,  reverfing 
the  judgment  in  the  recovery,  would  be  affirmed. 

Vot.  V.  Bb  After 
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After  hearing  counfel  on  this  writ  of  error,  the 
Judges  were  directed  to  deliver  their  opinions  upon  the 
following  queftion,  viz.  "  Whether  the  recovery  is 
"  good,  or  erroneous,  the  return-day  of  the  writ  of 
"  fummons  being  on  Sunday  the  1 3th  of  May,  on 

* 

"  which  day  Edward  Swarin  the  younger  died?" 
And  the  Lord  Chief  Baron  of  the  Court  of  Exche- 
quer having  conferred  with*  the  reft  of  the  Judges  pre- 
fent,  acquainted  the  Houfe,  "  that  they  all  agreed  in 
"  their  opinion,  that  the  recovery  was  erroneous/1 
Whereupon,  it  was  ordered  and  adjudged,  that  the 
judgment  of  the  Court  of  King's  Bench  fliould  be 
affirmed. 
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1 1 ,  AU  the  Proceedings  in  Rcco~- 

verkt  may  be  inroiled. 
13.  Statute  14  Geo*  2.  c.  20.  f.  4. 


Se&ion  1 . 


A  FTER  the  demandant  has  obtained  judgment  in  a   N*tlJTc  °£  f 

common  recovery  againft  the  tenaht,  and  the 
tenant  againft  the  vouchee,  &c.  the  court  awards  a 
writ  of  habere  facias  feifinam,  in  the  fame  manner  as 
upon  a  judgment  in  an  adverfary  adtion,  to  the  fherlff 
of  the  county  in  which  the  lands  lie,  directing  him  to 
put  the  recoveror  in  poffeflion  of  the  lands  which  he 
has  recovered ;  and  when  this  writ  is  returned,  the 
recovery  is  complete  and  executed. 

§  2.  The  writ  of  feifin  fhould  bear  tefte  the  fourth    Wilfon  319. 
day  inclufive  after  the  return  of  the  writ  of  entry,  or 
laft  writ  of  fummons,  when  the  vouchee  comes  in  by 
fummonsj  and  there  fhould  be  fifteen  days  between 
the  tefte  and  the  return  of  the  writ  of  feifin. 


§  3.  A  judgment  in  a  common  recovery,  which  is  sir  W.  Jones 
not  regularly  executed  by  the  return  of  the  writ  of  j  yrjy  R  .. 

Bb  a  feifin,  aStr^nS;. 
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feifin,  has  no  manner  of  operation ;  nor  does  it  alter 
the  nature  of  the  eftate.  And  as  almoft  all  recoveries 
are  now  fuflfered  to  ufes,  no  feifin  is  in  the  recoverors, 
and  of  confequence  no  ufe  is  raifed  until  the  execu- 
tion of  the  recovery ;  for  until  then  the  land  does  not 
pafs. 

1  Roll.  Ab.  Q4.  If  a  recovery  be  fuffqred  of  a  rent,  common, 

1  Rep.  97  b.     &c*  **  *s  fufficient  that  the  fheriff  deliver*   feifin  upon 

the  land,  of  th$  rent^  common,  tsfc.  by  parol,  for 
the  demandant  will  thereby  acquire  the  a&ual  pof- 
feflion. 

1  Rep.  94  ^         5  5.  If  a  common  recovery  be   fuffered  of  lands 
*""*'       '     which  are  let  on  leafeg  for  years,  the  recoverors  have 
not  the  reverfioi|  prefently  by  the  judgment,  but  it 
mull  be  executed  by  writ,  entry,  or  claim. 

Maybe  fued         §  6.  If  a  perfon  fuffers  a  common  recovery,  and 
l55k  dies  before  it  is  executed,  th*  recoveror  may  fue  exe- 

cution againft  his  heirs. 

%  7.  Thus  *tn  Shelley's  cafe  it  was  unanimoufly  re- 
1  Rep#  n'       folved,  that  although  Edward  Shelley  died  on  the  very 

day  on  which  the  recovery  paflfed,  and  confequently 
before  the  writ  of  habere  facias  feijinam  could  be 
awarded,  yet  that  execution  might  be  fued  againft  his 
heirs. 

1  Iaft.  104*.        S  8.  By  the  ftatute  7  Hen.  8.  c.4.  all  recoverors  in 

common  recoveries   are  allowed  the  fame  remedies 
againft  leffees  for  lives  and  years,  by  diftrefs,  avowry^ 
and  a&ion  of  debt,  for  rents  and  fervic^s  which  be- 
come 
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come  due  after  the  recovery,  as  the  perfons  againft 
whom  the  recovery  was  had  were  intitled  to. 

§  9.  The  awarding  of  a  writ  of  fcifin,  its  execution    Muft  *PF**r 

upon  Record. 

and  return  by  the  flieriff  muft  appear  upon  record ; 
and  if  a  writ  of  execution  be  not  found  in  a  fpecial 
verdict,  it  cannot  be  prefumed  by  the  court. 

* 
§  1 0.  Thus  in  eje&ment  the  jury  found  a  fpecial   Witham  v. 

verdift,  that  Henry  the  7  th  granted  the  manor  of  t  wilf!  Rep. 
Wither/lack  to  Thomas  Earl  of  Derby  9  to  hold  to  him  £8,  p  . 
and  the  heirs  male  of  his  body ;  that  Thomas  Earl  of  Ca.  327. 
Derby \  grandfon  to  the  faid  Thomas^  fuffered  a  reco- 
very of  the  faid  manor,  and  afterwards  entered  into 
the  faid  manor,  and  was  feifed  thereof ;  but  no  writ 
of  execution  or  entry  of  the  recovcrors  appeared  upon 
the  fpecial  verdiS  in  which  this  recovery  was  found ; 
and  the  Court  of  King's  Bench  was  of  opinion,  that 
as  execution  was  not  found,  it  could  not  be  prefumed, 
and  therefore  that  the  recovery  was  not  good.  A 
writ  of  error  was  brought  in  the  Houfe  of  Lords ; 
and  it  was  argued,  that  this  judgment  was  erroneous, 
and  that  a  writ  of  execution,  though  not  exprefsly 
found,  ought  to  have  been  prefumed,  for  the  follow- 
ing reafons :  Firft,  from  the  exemplification  of  the 
recovery  itfelf,  as  found ;  its  antiquity  of  above  230 
years ;  its  being  entered  upon  the  rolls ;  the  dignity 
and  quality  of  the  parties  to  it ;  and  a  fre(h  entry  of 
Earl  Thomas ,  exprefsly  found  to  have  been  made  after 
fuch  recovery.  Secondly,  from  the  impoffibility  of 
any  other  proof  of  a&ual  execution,  as  it  was  well 
known,  that  amongft  the  rolls  of  the  recoveries  of  that 
and  the  preceding  reigns,  the  award  of  the  writ  of 
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execution  is  not  entered  or  indorfed  upon  one  in 
twenty  of  them,  as  has  been  ufual  of  late  years  ;  and 
upon  featch  in  the  proper  offices  where  the  writs  of 
execution  of  recoveries  fuffered  in  thofe  early  times 
ought  to  be  filed,  not  one  of  fuch  ancient  writs  is  to 
be  met  with.  Thirdly,  becaufe,  had  any  objection 
been  made  at  the  time  of  the  trial  of  the  recovery,  on 
this  account,  the  court  would,  and  ought  to.  have  di- 
rected the  jury  to  find  the  execution  of  it,  from  the 
exemplification  itfelf,  and  the  poffeflion  of  the  de- 
fendant and  his  anceflors,  agreeable  to  it.  —And  if  fo, 
it  is  difficult  to  give  a  reafon  why  the  courts  of  law 
fhould  not  draw  the  fame  legal  conclufions,  and  make 
the  like  legal  implication  from  fads  themfelves,  which 
they  would  direft  a  jury  upon  their  oaths  to  do. 
Fourthly,  from  the  fatal  confequences  which  might 
attend  this  judgment ;  for  if  this  do&rine  fhould  be 
eftablifhed,  that  the  judges  ought  not  to  prefume  exe- 
cution at  this  diftance  of  time,  it  might  fhake  the 
titles  of  great  part  of  the  property  of  this  kingdom, 
which  probably  may  depend  on  the  validity  of  ancient 
recoveries,  fuffered  before  the  ftatute  34  Hen.  8.  for 
if  a  jury  fhould  think  proper  to  infift  upon  evidence  to 
fupport  fuch  ancient  recoveries,  which,  for  the  reafons 
above,  appears  impoffible  to  be  laid  before  them,  as 
no  attaint  or  other  remedy  againft  them  would  lie  in 
fuch  cafe,  all  property  might  be  fubjetted  to  an  arbi- 
trary and  perhaps  corrupt  determination  of  a  jury, 
without  any  redrefs  whatever.  On  the  other  fide  it 
was  contended,  that  the  judgment  of  the  Bang's 
Bench  fhould  be  affirmed,  becaufe  it  did  not  appear 
that  any  writ  of  feifin  was  ever  awarded  upon  the  com- 
mon recovery  fuffered  by  Earl  <Tbomas9  or  that  the 
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fame  was  ever  carried  into  execution  by  writ  of  feifin, 
or  otherwife ;  for,  until  a  writ  of  feifin  is  awarded, 
executed  and  returned,  (all  which  mud  appear  upon 
record,  and  cannot  be  prefumed)  it  is  not  a  perfeft 
recovery,  and  operates  nothing j  and  no  new  eftate  is 
gained  to  the  recoveror,  nor  any  ufe  raifed  thereby, 
nor  is  the  former  eftate  altered  or  changed.  And  it 
was  fo  determined  upon  a  queftion  on  this  very  reco- 
very, fo  long  ago  as  in  the  reign  of  King  James  I. —  sir  W.  Joaej 
And,  as  in  the  prefent  cafe,  no  new  eftate  was  gained 
to  the  recoveror,  no  new  ufe  raifed,  nor  the  old  eftate 
changed  or  altered  by  this  recovery,  Earl  Thomas  ftill 
continued  tenant  in  tail.  After  hearing  counfel  in 
this  caufe,  the  following  queftions  were  propofed  by 
theHoufeto  the  Judges: 

Firft,  Whether  fufficient  matter  was  found  in  the 
Jpecial  verdift,  whereupon  the  common  recovery  of 
5  Hen.  8.  can  be  adjudged  or  taken  to  be  a  complete 
valid  recovery  ?— And,  fecondly,  if  not,  whether,  by 
law,  a  venire  facias  de  novo  ought  to  be  awarded  in 
this  cafe  ?  The  Lord  Chief  Juftice  of  the  Common 
Pleas  delivered  the  unanimous  opinion  of  the  Judges, 
tha;  there  was  not  fufficient  matter  found  in  the  faid 
fpecial  verdid,  and  that  a  venire  facias  de  novo  ought 
to  be  awarded.  Whereupon  the  judgment  of  the 
King's  Bench  was  affirmed.  * 

*  In  a  modern  cafe  Lord  Kenyan  fays  of  thU  determination  :«— 
"  Lord  Derby' $  cafe  has  always  been  confidered  as  a  ft  range  cafe  ; 
"  and  the  Judges  of  fucceeding  times  have  been  aftonifhed  that  no 
"  application  was  made  to  the  Court  of  Common  Pleas  to  rectify 
'*  the  defect  in  that  recovery  according  to  the  ufual  practice  of 
[\  the  court."   5  Term.  Rep.  179. 

Bb4  $"-By 
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All  the  Pro-         §  1 i.  By  the  ftatute  23  Eliz.  c.  3.  f.  1 .  it  is  ena&ed, 

Rccoren«       ^at  evei7  °"ginal  ^rfc  of  entry  in  the  p$/iy  or  other 
may  be  inrol-    writ  whereupon  any  common  recovery  {hall  be  fttf- 

fered,  the  writs  of  fummoneas  ad  warrantizandum,  the 
returns  of  the  faid  originals  and  writs  of  fummoneas 
ad  warrantizandum,  and  every  warrant  of  attorney, 
as  well  of  every  demandant  and  tenant,  as  vouchee, 
extant  and  in  being,  may,  upon  the  requeft  or  eleftion 
of  any  perfon,  be  inrolled  in  rolls  of  parchment ;  and 
that  the  inrollments  of  the  fame,  or  of  any  part 
thereof,  (hall  be  of  as  good  force  and  validity  in  law, 
to  all  intents  and  purpofes,  for  fo  much  of  any  of 
them  fo  inrolled,  as  the  fame  being  extant  and  remain* 
i(ig,  were  or  ought  by  law  to  be. 

§  12.  And  by  the  fecond  fe&ion  of  this  ftatute  it  is 
further  ena&ed,  that  no  common  recovery  {hall  be 
revcrfed  or  reverfable  for  falfe  or  incongruous  Latin, 
rafure,  interlining,  mif-entering  of  any  warrant  of  at- 
torney, mif-returning,  or  not  returning  of  the  fheriff, 
or  other  want  of  form  in  words,  and  not  in  matter  or 
lubftance. 

Stat.  14  Geo.       §  13.  There  are  many  exemplifications  of  receajtries 

fuffered  between  the  commencement  of  the  reign  of 
'Queen  Anne,  and  that  of  Geo.  2.  whereof  no  entries 
upon  the  rolls  in  the  Treafury  of  the  Common  Pleas, 
nor  any  writ  of  entry,  fummons,  or  feifin  can  be 
found. 

Mr.  Pigot  having,  in  the^ourfe  of  his  pra&ice,  dif- 
covered  repeated  inftances  of  this  negledt,  procured 
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the  following  ftatute  to  be  parted,  in  order  to  prevent 
the  inconveniencies  which  might  arife  to  purchasers 
from  an  omiffion  of  this  kind. 

5  14.  14  Geo.  2.  c.  *e.  f.  4.  "  Whereas  by  the  de- 
fault or  negleft  of  perfons  employed  in  fuffering 
common  recoveries,  it  has  happened,  and  may  hap-* 
"  pen,  that  fnch  recoveries  are  not  entered  on  record,  ' 
whereby  purchafers  for  a  valuable  consideration 
may  be  defeated  of  their  juft  rights :  for  remedy 
u  thereof,  be  it  further  ena&ed  by  the  authority  afore- 
"  laid,  that  where  any  perfon  or  perfons  hath,  or  have 
"  purchafed,  or  (hall  purchafe,  for  a  valuable  con- 
fideration,  any  eftate  or  eftates,  in  lands,  tenements, 
or  hereditaments,  whereof  a  recovery  or  recoveries 
u  is,  are,  or  were  neceffary  to  be  fufFered,  in  order 
"  to  complete  the  title,  fuch  perfon  and  perfons,  and 
"  all  claiming  under  him,  her,  or  them,  having  been 
"  in  pofleffion  of  the  purchafed  eftate,  or  eftates, 
"  from  the  time  of  fuch  purchafe,  (hall  and  may, 
"  after  the  end  of  twenty  years  from  the  time  of  fuch 
"  purchafe,  produce  in  evidence  the  deed  or  deeds, 
"  making  a  tenant  to  the  writ  or  writs  of  entry,  or 
other  writs  for  fuffering  a  common  recovery  or 
common  recoveries,  and  declaring  the  ufes,  of  a 
"  recovery  or  recoveries,  and  the  deed  or  deeds  fo 
lC  produced  (the  execution  thereof  being  duly  proved) 
"  (hall,  in  all  courts  of  law  and  equity,  be  deemed 
"  and  taken  as  a  good  and  fufficient  evidence  for  fuch 
"  purchafer  and  purchafers,  and  thofe  claiming  under 
'*  him,  her,  or  them,-  that  fuch  recovery  or  recoveries 
"  was  or  were  duly  fufFered  and  perfected,  according 

"  to 
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to  the  purport  of  fach  deed  or  deeds,  in  cafe  no 
record  can  be  found  of  fuch  recovery  or  recoveries, 
or  the  fame  (hall  appear  not  to  be  regularly  entered 
on  record :  Provided  always,  that  the  perfon  or 
perfons  making  fuch  deed  or  deeds  as  afore&id, 
and  declaring  the  ufes  of  a  common  recovery,  or 
recoveries,  had  a  fufficient  eftate  and  power  to 
"  make  a  tenant  to  fuch  writ  or  writs  as  aforeiaid, 
"  and  to  fuffer  fuch  common  recovery  or  recoveries." 
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TITLE  XXXVI. 


RECOVERY. 


chap.  vn. 

In  what  Courts  and  of  what  Things  a  Recovery  maj 

be  fuffered. 


§  t .  Court  of  Common  Pleas. 

2.  Court  of   Great   Seffions   in 

Wales. 

3.  Court  of  Chefier. 

4.  Courts  of  the  Counties  Pala- 

tine of  Lancajler  and  Dur- 
ham. 

5.  Court  of  Hufimgs  in  London. 


6.  Of  what  Things  a  Recovery 
*K*y  he  fuffered* 

8.  Tubes. 

9.  jidvowfons. 

12.  Rents,  &c. 

13.  But  not  of  a  Fi/heryf  tffc. 

1 4.  By  what  Definitions. 


Sedion  i. 


A 


Common  recovery  can  in  general  only  be  fuffered  Court  of 
in  the  Court  of  Common  Pleas  at  Wejiminfter^  picafc 


becaufe  a  real  a&ion  cannot  be  commenced  in  any 
other  court. 

§  2.  By  the  ftatute  34  &  35  Hen.  8.  c.  $6.  f.  40.  it  Courtiof 
is  enafted,  that  common  recoveries  may  be  fuffered  at  ^r^'^om 
the  courts  of  great  feffions  in  Wales,  in  like  manner 
and  form  as  in  the  Court  of  Common  Pleas  in  Eng- 
land. 


§  3*  Cbefter  having  been  a  county  palatine  fince  the  Courts  of 
Conqueft,  has  always  had  courts  of  its  own  for  the 

cognizance 


3S0  TtOe  IXXVL     Recovery.     Cb.  viL  §  ; 

cognizance  of  pleas  in  all  real  actions,  and  confe- 
quently  recoveries  have  been  fuffered  in  thofe  courts. 
And  by  the  flat*  34  &  35  Hen-  8.  c.  26.  £  6.  the 
Juftice  of  Chefter  is  authorized  to  hold  fe&ons,  twice 
a  year,  in  the  {hires  of  Denbigh •,  i*Zmf,  and  Montgo- 
mery ;  and  by  £  42.  of  this  ftatute  it  is  enaflrxl,  that 
every  perfon  filing  writs  of  entry  in  the  po/t  for  any 
recovery,  (hall  pay  fuch  fines  for  the  lame,  as  is  ufed 
in  the  King's  Chancery.  And  by  the  ftat.  43  £/«• 
c.  15.  f.  4&  5.  it  is  recited,  that  the  Mayor  of  the 
city  of  Cbefier  had  been  time  out  of  mind  accuftomed, 
in  all  common  recoveries  fuffered  before  him,  to  award 
writs  of  dedimus  patefiatem  to  receive  warrants  of  at- 
tornies  from  the  tenants    or  vouchees   in  fuch  re- 

0 

covenes* 


Courts  of  the  §4,  Common  recoveries  may  alfo  be  fuffered  of 
htinc  of  Lan-  lands  lying  in  the  counties  palatine  of  Lancajter  and 
S^^hanL*        Durham,  in  the  refpe&ive  courts  of  thofe  counties. 

Court  of  $  5*  By  die  cuftom  of  London,  common  recoveries 

Lo  a£? %  w     .may  **  fi^erc{l  up011  wr*ts  °f  right,  of  lands  lying 

Bohun't  Priv.  within  the  precin&s  of  the  city  of  London,  in  the  court 

Loud.  241. 

j  Rep.  57  J.    of  Huttings. 

'of  whit  §  6*  A  common  recovery  may  be  fuffered  of  all 

covery'may  be  t^ngg  whereof  a  writ  of  covenant  may  be  brought 
fuffered.  for  the  purpofe  of  levying  a  fine,  as  of  an  honor, 

barony,    cattle,    mefluage,  curtilage,  land,   meadow, 
pafture,   underwood,    warren,   furze,   heath,  moor, 
&V.    And  in  general  a  common  recovery  may  be  fuf- 
fered 
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fered  of  any  thin£  whereof  a  writ  of  entry  fur  diffeifin; 
or  any  other  writ  of  entry  will  lie. 

*  §  7.  A  common  recovery  may  be  fuffered  of  an 
undivided  part,  as  well  as  of  the  whole.     And  where: 
a  perfon  feifed  of  a  third  part  of  a  manor  fuffered  a  Cro.Car.  rto. 
recovery  of  a  moiety  of  the  manor,  it  was  held  gdod 
for  a  third  part. 

§  8.  In  confequence  of  the  ftatute  32  Hen.  8.  c.  7.    Tithes,  &c. " 
f.  7.   a  common  recovery  may  now  be  fuffered  of  ^  *  &' c' 
every  kind  of  ecclcfiaftical  or  fpiritual  profits,  as  of 
tythes,  oblations,  portions,  penfions,  &c. 

€  o.  It  was  determined  in  Dormer9 $  cafe,  that  Z  Advowfons.  :    ' 
common  recovery  might  be  fuffered  of  an  advowfoil   2        ' 49* 
in  grofs,  upon  a  writ  of  entry.    Mr.  Pigott  fays,  that 
this  muft  be  underftood  of  an  advowfon  appendant  tci 
a  manor,  but  could  not  be  of  an  advowfon  in  grofs, 
lince  the  parfon  has  the  freehold,  and  that  therefore         *         '* 
it  ought  not  to  be  by  writ  of  entry  en'  le  poft>  but  by 
writ  of  right  of  advowfon. 

%  1  o.  A  common  recovery  may,  however,  be  fuf* 
fered  of  an  advowfon  in  grofs,  and  a  fmall  quantity  of 
land  on  a  writ  of  entry  fur  diffeifin* 

%  it.  Thus,  where  the  Validity  of  a  common  reco-  Baylfjr v. Ttic 
very,  which  had  been  fuffered  of  an  advowfon  &  o™f<£^° ' 
grofs,  and  one  acre  of  land,  upon  a  writ  of  entry  fur  *  Wil£  116. 
dijfiijin^  was  queftioned  as  to  the  advowfon :    upon 
fearchtngfbr  pwcedefcfe,  fixteea  were  found,  whert 

recoveries 


382 


Title  XXXVI.    Recovery.     Cb.  vii.  §  ix — 15. 

recoveries  of  advowfons  in  grofs,  and  a  little  land, 
had  been  fuffered  upon  writs  of  entry  fur  diffeifin  j 
and  no  cafe  was  found  where  fuch  a  recovery  was  ever 
held  bad.  The  court  refufed  to  hear  any  argument 
againft  the  recovery,  but  faid,  that  if  this  was  res 
integra,  perhaps  it  might  not  be  right,  yet  quod  fieri 
non  debuit  faftum  valet  j  and  gave  judgment  that  the 
recovery  was  good. 


Rents,  &c. 

Pljrot  97. 

Vide  Turner 
▼.  Turner, 
Brown's  Rep. 
3*6. 

But  not  of  a 
Fifhery,&c. 
Pigot  96. 


§  1 2.  A  common  recovery  may  be  fuffered  of  a 
rent-charge  iffuing  out  of  lands ;  but  not  of  an  an- 
nuity which  is  only  charged  on  perfonal  eftate. 

§  1 3.  It  is  faid  in  Pig ot9  that  a  common  recovery 
cannot  be  fuffered  of  a  fiAiery,  common  of  pafture, 
eftovers,  fervices  to  be  done,  nor  of  a  quarry,  a 
mine,  or  market,  for  they  are  not  in  demefhe,  but 
profit  only. 


By  what 
DefcripLions. 


Thitine  ▼. 

Thinoe, 
1  Lct.  27. 


§  14.  With  refpeft  to  the  defcriptions  which  arc 
neceffary  to  be  ufed  of  thofe  things  whereof  a  reco- 
very is  fuffered,  they  fhould  be  the  fame  as  in  a  pracipe 
quod  reddat  in  an  adverfary  fuit,  but  as  recoveries 
have  long  been  confidered  as  common  afliirances  and 
conveyances  by  confent,  great  indulgence  has  been 
given  them  by  the  Judges. 

§15-  Thus,  where  a  perfon  was  feifed  of  a  reputed 
manor  only,  and  fuffered  a  common  recovery  of  it  by 
the  defcription  of  the  manor  of  A.  it  w*s  held  good, 
and  in  this  cafe  it  was  faid  tjiat  where  there  was  an  in- 
denture  to  fuffer  a  recovery  of  a  manor  and  all  lands, 

reputed 
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reputed  parcel  thereof ;  and  a  recovery  was  differed 
of  the  manor*  the  lands  reputed  parcel  would  pafs, 
becaufe  it  appeared  by  the  verdift  that  it  was  the  intent 
of  the  parties  that  they  fhould  pafs  :  and  becaufe  the 
conftant  practice  and  received  opinion  fince  Sir  Moyle 
Finchy%  cafe  had  been  that  lands  reputed  parcel  fhould 
pafs. 

§  1 6.  A  perfon  being  feifed  in  tail,  among  other  Baker  v. 
lands  of  two  marfhes,  called  Knights/wick  and  South*  Hut.  106. 
ivickj  lying  ig  an  ifland  called  Camby>  in  the  parifh  of 
Northfieet^  fuffered  a  recovery,  in  which  South  Benfieet, 
and  many  other  parifhes  were  named,  and  alfo  Camby, 
but  the  parifh  of  North  Benfieet  was  omitted.  And 
the  queftion  was,  whether  the  lands  in  North  Benfieet 
pafled  or  not.  The  court  agreed,  that  the  town  and 
parifh  being  omitted,  though  Camby  was  a  lieu  connuy 
yet  being  in  a  town,  the  recovery  did  not  extend  to  it. 
That  a  recovery  in  a  town,  parifh,  or  hamlet,  is  good, 
and  perhaps  in  a  place  known  out  of  a  town,  parifh, 
or  hamlet,  but  to  admit  a  recovery  of  lands  in  a  place 
known  in  a  town,  would  be  abfurd,  for  there  is  no 

■ 

town  in  which  there  are  not  twenty  places  known. 

This  cafe  was  denied  to  be  law  by  Lord  Chief  t  Mod.  49. 
Juflice  Norths  who  faid  that  it  had  been  long  difputed 
whether  a  fine  of  lands  in  lieu  connu  was  good,  but 
that  in  the  time  of  King  James  I.  the  law  was  fettled 
in  that  point  that  it  was  good,  and  for  the  fame  reafon 
a  recovery  would  be  good,  for  they  were  both  ami- 
cable, fuits,  and  common  aflurances,  and  as  they  grew 

more 


- %* 


3*4 


Lcrcrv. 

Hoficr, 
2  Mod.  47. 
S.  C  bv  the 

name  of  Jo0** 
v.  Wait, 

i  tyf od.  ao6. 


?//£  XXXVI.     Recovery.     Ch.  vii.  §  1 6—  1 8. 

more  in  practice,  the  Judges    have    extended   them 
farther. 

J  17.  Sir  Samuel  Jones  being  tenant  in  tail  of  lands 
in  Sbreto/bury  and  Cotton,  which  were  within  the  li- 
berties of  Sbrewfbury,  fuffered  a  common  recovery  of 
all  his  lands  lying  within  the  liberties  of  Sbrewjbury ; 
and  the  queftion  was,  whether  the  lands  in  Cotton, 
which  was  a  diftinft  vill,  though  within  the  liberties 
(hould  pafs.  It  was  adjudged,  that  as  the  jury  had 
found  Cotton  to  be  a  vill  within  the  liberties  of  Shrew/- 
bury ,  the  lands  in  Cotton  (hould  pais  by  the  recovery. 


Addifon  ▼• 
Otway, 

j  Mod.  250. 
a  Vent.  31. 
Trccm.  941* 


§  1 8.  In  eje&ment  a  fpecial  verdift  was  found,  that 
there  was  a  parifli  of  Rippm9  and  a  vill  of  Rippon, 
but  the  latter  was  not  co-extenfive  with  the  former : 
that  a  perfon  who  was  tenant  in  tail  of  lands  in  the 
parith,  but  out  of  the  vill,  bargained  and  fold  all  his 
lands  lying  in  the  parifli  of  Ripp  n,  with  a  covenant  to 
levy  a  fine  and  fuffer  a  recovery  to  the  ufes  of  the  deed : 
that  a  common  recovery  was  accordingly  fuffered 
of  one  hundred  acres  of  land  lying  in  Rippon :  that 
the  tenant  in  tail  had  no  lands  in  the  vill  of  Rippon, 
and  that  the  intention  of  the  parties  was,  that  ail  the 
lands  in  the  parifh  of  Rippon  (hould  pafs.  It  was  ar- 
gued, that  the  common  law  knows  no  fuch  divifion  of 
the  kingdom  as  parifhes,  but  only  the  divifion  of  vilis, 
and  therefore  where  a  place  is  named  in  a  record,  and 
no  more  faid,  it  is  always  intended  a  vill ;  conse- 
quently, that  the  recovery,  if  it  pafled  any  lands  at 
all,  could  only  pafs  thofe  in  the  vill.    But  the  Court 

8  were 
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were  of  opinion,  that  the  recovery  fhould  extend  to 
the  lands  in  the  parifli  of  Ripport,   i  ft,  Becaufe  other- 
wife  the  recovery  would  be  void*  it  being  found  that 
the  tenant  in  tail  had  no  lands  in  the  vill  of  Rippon. 
adly,  Becaufe  it  plainly  appeared  to  be  the  intention 
of  the  parties  that  this  fhould  be  intended  the  parifh 
of  Rippon  (not  becaufe  the  jury  had  found  it,  for  the 
Judges  faid,  they  would  pay  no  attention  to  that),  but 
becaufe  it  appeared  by  the  bargain  and  fale  to  be  the 
intention  of  the  parties,  that  the  recovery  fhould  ex- 
tend to  all  the  lands  in  the  parifh  of  Rippon,  and  not 
be   confined  to  the  lands  in  the  vill .  of  Rippon ;  for 
the  bargain  and  fale  and  recovery,  were  to  be  confi-  ' 
dered  as  one  affurance.     And  although  a  place  fpoken 
of  (imply  is  in  law  intended  a  vill,  and  Jiabitur  pre- 
fumptio  donee  probetur  in  contrarium,  yet  here  was  fuf- 
ficient  proof  of  the  intention  of  the  parties. 

§19,  In  a  writ  of  error  from  a  judgment  on  fcire   Maffey  v, 

facias  in  the  Court  of  King's  Bench  in  Ireland,  brought   Covvper  ufi 

to   reverfe,  four  common  recoveries  '  in  the  Court  of   * 

Common  Pleas  there,  two  of  lands  in  the  county  of 

Limerick,  and  two   of  lands  in  the  city  of  Limerick* 

Mr.  Buller  for  the  plaintiff  in  error  obje&ed,  that  the 

feveral  defcriptions  in  all  the  four  recoveries  were  bad* 

There  were  fourteen  parcels  in  each  recovery,  and  the 

principal  objections  to  them  were,  ill,  As  to  the  pre* 

mifes  in  the  county,  becaufe  fome  were  demanded, 

thus,  ."  all  thofe  the  caftle,  town,  and   lands  of,  &c» 

*€   containing  by  eftimation  fo  many  acres,"  without 

letting  out  the  quality  of  the  lands ;  that  a  recovery 

could  not  be  fullered  of  a  town,  and  that  fo   many 

Vol.  V.  C  c  acres 
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acres  by  eftimation  was  uncertain.     2d,  That  others 
were  defcribed  thus,  "  all  that  part  of  the  town  and 
"  lands,  bfc.  now  or  late  in  the  tenure  of  A.  B" 
which  was  vague  and  uncertain.     3  d,  That  two  parcels 
were  defcribed  as  "  containing  a  plough  land/*  which 
was  alfo  vague  and  uncertain.     In  refpeft  of  the  pre- 
mifes  in  the  city  he  obje&ed,  that  they  were  all  de- 
manded by  the   defcription  of  "  mefluage  or  tene- 
"  ment,"  which  was  uncertain,  and  alfo  as  being  faid 
■    to  be  u  now  or  late  in  the  tenure,  t&c."  he  infifted 
that  a  recovery  has  no  effeffc  until  execution,  therefore 
the  defcription  of  the  premifes  fhould  be  fo  certain  that 
the  flieriff  may  know  how  to  execute  it,  and  if  bad  in 
€jeftment,  a  fortiori  in  a  pracipe.     Mr.  Alleyne  for  the 
,  defendant  in  error,  faid,  he  fhould  confider^  ift,  What 
degree  of  precifion  was  required  by  the  regifter  to  the 
defcription  of  lands  demanded  in  a  pracipe  qudd  reddat. 
sdly,  What  indulgence  was  to  be  given  to  a  common 
recovery,    as  a  conveyance  and  common  aflurance. 
3dly,  Whether  from  the  locality  of  thefe  particular 
lands  the  defcriptions  were  not  fufficient.     ill,  It  was 
a  general  rule,  that  the  form  of  the  regifter  muft  be 
followed  j    but  there  were  cafes  that  admitted   of  a 
deviation  from  it.     The  general  principle  upon  which 
all  forms  were  founded,  and  upheld,  was,  that  the 
defendant  might  know  what  he  was  to  defend j  and 
therefore  whenever  the  term  ufed,  either  in  refpeft  of 
x  Rol.  Rep.     the  quantity  or  the  quality,  was  fufficiently  certain  and 
*'  notorious  to  anfwer  that  purpofe,  it  would  be  good, 

though  not  particularly  named  in  the  regifter.  adly, 
Great  favour  was  to  be  (hewn  to  common  recoveries, 
becaufe  they  were  now  a  fpecies  of  conveyance  and 

common 
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common  aflurance  of  land.  They  were  not  like  the 
cafes  cited,  moft  of  which  were  cafes  in  eje&ment, 
which  are  adverfary  fuits,  and  where  the  obje&ions 
arofe  in  confequence  of  fome  eflential  defed  which 
was  fatal.  But  a  common  recovery  was  in  the  nature 
of  an  amicable  fixit,  which  admitted  of  a  greater  lati- 
tude, and  any  defcription  that  would  be  good  in  a  5  Rep.  40. 
deed,  would  be  good  in  a  common  recovery.  3dly,  op 
With  regard  to  the  local  (ituation  of  lands  in  Ireland^ 
it  had  always  been  underftood  that  the  Judges  of 
Ireland  knew  the  defcription  of  lands  in  that  coun* 
try  better  than  the  Judges  here,  and  therefore  credit 
ought  to  be  given  to  their  knowledge.  It  was  ex* 
prefsly  held  in  2  Roll.  Rep.  1 66.  1  Stra.  7 1 .  &  i  Burr* 
623.  which  laft  cafe  in  principle  anfwered  all  the  ob* 
je&ions  that  had  been  made.  Another  argument 
arofe  upon  the  ftatutes  of  Jeofails,  which  was,  that, 
being  after  verdi&,  they  were  now  too  late.  As  to  the 
obje&ions  ma4e  to  the  particular  defcriptions  of  thefe 
lands,  1  ft,  The  word  "  town  "  in  Ireland  did  not 
mean,  as  it  does  here,  houfes  inhabited,  but  was 
merely  a  technical  defcription  of  a  particular  diftrift, 
anct  is  notorious  there.  2dly,  With  refpeft  to  the  un- 
certainty of  "  fo  many  acres  by  eftimation,"  it  was 
fufficient  if  the  general  boundary  was  known,  it  was 
not  neceffary  that  the  precife  meafure  fliould  be  accu- 
rately and  exa&ly  afcertained :  and  as ,  to  the  term 
c*  land  ,f  in  legal  acceptation,  it  always  meant  arable. 
3dly,  The  term  meffuage  or  tenement  does  not  (land 
alone,  but  is  accompanied  with  other  words  defcriptive 
of  its  fituatioa,  which  render  it  fufficient  ly  certain  for 
the  fheriff  to  deliver  pofl'eflion,  befides  it  was  the  fame 

C  c  2  defcription 
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defcription  that  was  ufed  in  the  deed  x>f  fettlement,  by 
.which  the  eftate  was  intailed ;  therefore,  even  if  the 
defcriptions  were  more  doubtful,  the  court  would 
%  Mod.  233.     niake  fuch  a  conftru£tion  as  would  fupport  them. 

Lord  Mansfield.— -The  confequences  of  thofe  objec- 
tions are  fo  great ;  they  are  fo  void  of  the  lead  glim* 
mering  of  reafon  and  common  fenfe ;  and  it  would  be 
attended  with  fuch  vaft  inconveniencies  to  the  public 
in  many  cafes,  without  a  poffibility  of  doing  good  in 
any,  if  in  common  recoveries,  which  are  a  fpecies  of 
conveyance  and  common  aflurance,  fuch  nice  excep- 
tions were  to  prevail ;  that  the  ftri&eft  proof  of  their 
being  founded  in  law  is  neceffary,  to  induce  the  court 
to  overturn  a  recovery  on  fuch  grounds.     By  the 
fettled  law  of  the  land,  men  by  deeds  may  fetter  their 
eftates j  but  tenant  in  tail  when  of  age  may  unfetter 
them,  obferving  &  certain  form.     In  this  cafe  there 
can  be  no  doubt  of  the  meaning  of  the  tenant  in  tail, 
or  his  power,  to  unfetter  the  eftate.     The  only  quef- 
tion  is,  whether  he  has  done  it  agreeable  to  the  proper 
form ;  that  is,  whether  he  has  defcribed  the  premifes 
\vith  fuffiqient  certainty. .  Now  the  defcription  which 
he  has  ufed,  is  the  identical  defcription  in  the  deed 
which  created  the  fettering ;  and  the  obje&ion  which 
is  made,  is  not  fo  much  that  that  defcription  is  uncer- 
tain ;  as  that  fix  or  feven  hundred  years  ago,  in  an 
adverfe  a&ion,  there  was  a  doubt  whether  fuch  an 
objection  would  not  have  lain :  and  therefore  the  de- 
fendant would  make  the  fame  obje&ion  and  raife  the 
fame  doubt  now.    But  a  common  recovery  is  not  an 
adverfe  a&ion.    It  is  faid  that  "  all  that  meffuage  or 

"  tenement 


Title  XIX VI.    Recovery.    Ch.  vii.  §  19.  *  389 

iC  tenement  with  the  appurtenances,  fituate  in  the 
**  lane  between  the  two  abbey  gates,  now  or  late  in 
"  occupation  of  J.  C.  his  under-tenants  or  affigrfs  in 
"  the  county  of  the  city  of  Limerick"  is  too  vague 
and  uncertain.  But  one  mud  look  with  a  microfcopic 
eye  to  difcover,  that  a  mefluage  or  tenement,  &c.  is 
fo  uncertain  a  defcription,  as  that  the  flieriff,  or  any 
other  perfon,  could  not  know  hew  to  find  the  pre- 
npfes  by  it ;  and  the  obje&ion  can  only  be  made  by  a 
perfon  who  pores  over  the  fyllables  of  .the  words* 

The  OTJe&ions  are  of  two  forts,  and  I  have  no 
doubt  as  to  either,  ift,  That  the  premifes  in  the 
county  are  demanded  thus :  "  all  thofe  the  iq/iles, 
"  towns,  and  land,  containing  by  eftimation,  &c." 
which  it  is  argued  is  uncertain  both  in  refyeft  of  qua* 
lity  and  quantity.  As  to  that  it  is  admitted,  that, 
"  caftle  "  h  a  good  defcription  in  England*  "  Town!9 
was  determined  to  be  a  good  defcription  in  Qottinghav\ 
v.  King,  1  Burr.  623.  ?md  "land,"  means  arable 
land.  The  next  obje&ion  is,  that  the  premiss  in  the 
city  are  defcribed  thus  :  <«  all  that  mefluage  of  tene» 
**  ment,  with  a  garden  or  meadow  thereto  belonging, 
"  fituate,  &V.  and  now  or  late  in  the  occupation  pff 
«c  &Vf"  which  it  has  been  contended  would  be  a  ba4 
defcription  in  eje&ment.  There  are  many  ctfes  in 
ejeftment  which  have  gone  very  far  indeed;  An4 
therefore  the  doftrjne  of  thofe  cafes  ought  not  to  be 
extended.  A*  to  the  authority  iji  3  Wilf.  33.  which 
*v*ould  have  great  weight  on  account  of  its  being  fo 
recent,  the  judges  in  that  cafe  decided  againft  their 
OWQ  private  opinion  and  inclination,  bccaufe  they  held 

C  «  3  tbcjpfelvw 
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themfelvcs  bound  by  authority.     But  there,  the  words 
were  only  tneffuage  or  tenement  >  without  any  other  de- 
scription.    Here  there  are  other  words,    "  with  the 
appurtenances  and  a  garden,  &c."  which  fhew  that 
meffuage  or  tenement"  are  two  words  for  the  fame 
thing  :  and  that  both  mean  a  dwelling  houfc     But 
t;his  is  not  any  fundamental  ground  of  determination 
in  the  prefent  cafe.     What  I  ground  my  opinion  upon 
is,  the  principles  laid  down  in  Dormer's  cafe,  5  Co. 
40  b.  reported  alfo  in  Pop  ham  23  ;  and  the  diftinttion 
the  court  there  take,   between  adverfe  a&ions  and 
common  recoveries ;  which  at  that  time  were  become 
a  common  afTurance,  and  conveyance  of  lands,  Ssr% 
and  which  the  court  fay,  "  being  alfo  made  by  affint 
"  between  the  parties,  fliaH,  and  always  have  had  a 
different  cxpofition  from  what  is  given  to  a  recovery 
by  pretence  pf  title,  or  to  the  proceeding  in  any 
"  other  real  a&ion  to  which  they  are  not  to  be  com* 
*'  pared ;  therefore  a  common  recovery  may  be  fuf- 
"  fered  of  an  advowfon,  common  in  grofc,  warren, 
*.'  *nd  th&  like,  and  the  intent  of  the  parties  fhall  be 
"  obfejved."    Now  the  obje&ion  in  this  cafe  is  an. 
obje&ion  to  the  very  fame  defcription  as  is  ufed  by  the 
anceftor  in  the  deed  which  created  the  entail.     The 
fole  objedt  of  the  recovery  is  to  unfetter  the  premifes 
fo  entailed  ;  and  therefore  I  will  not  depart  from  this 
anciently  eflablifhed  principle  to  do  fuch  cruel  injuftice, 
both  againft  the  intention  of  the  parties,  and  againft 
public  convenience.     Not  one  precedent  has  been 
cited  where  fuch  an  obje&ion  has  been  held  good  in 
the  cafe  pf  a  common  recovery.    But  a  -cafe  of  a  fine 
has  been  cited  where  it  was  allowed,  and  frojn  thence 
'      '         '  it 
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it  has  been  argued  by  analogy,  that  it  is  bad  in  a  com- 
mon recovery  j  but  that  argument  does  not  hold  :  his 
Lordfliip  then  cited  the  cafe  of  Addifon  v.  Otway,  and 
faid — this  decifion  is  an  inftance  of  liberality  that  Ante. 
would  not  have  been  adopted  or  followed  in  an  ad- 
verfe  pracipe.  So  in  many  other  inftances ;  as  an  ad- 
vowfon,  for  which  no  adverfe  ^dtien  will  lie,  but  a 
common  recovery  will ;  therefore  as  the  diftin&ion 
between  amicable  and  adverfe  fuits  exifts  5  as  the  in- 
conveniencies  of  avoiding  the  recovery  would  be 
great,  as  no  precedent  in  point  is  produced,  and  there 
is  no  poffibility  of  doubt  about  the  intent  of  the 
parties,  I  am  clearly  of  opinion,  that  the  judgment  of 
the  Court  of  King's  Bench  in  Ire/and  ought  to  b$ 
affirmed.  The  other  Judges  concurred  with  his  Lord* 
fhip,  and  the  judgment  was  affirmed. 


Cc4 
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chap,  vnt 


Of  the  Parties  to  a  Recovery* 


|  I.  Who  may  fuffer  a  Recovery. 

2.  Married  Women. 

3.  Aliens, 

4.  Who  are  dif&bled  from  fuf 

fering  Recoveries. 

5.  The  King. 

6.  Infants. 

17.  Idiots,  Lunaticls,  He. 


J  19-  Tenants  for  Life. 

22.  Women  jeifed  of  Dover  or 
jouthues. 

48.  Hufhanas  feifed  jure  ux- 
or is. 

£5.  Eeelefia/Ucs  feifed  jure  ec* 
clefiar. 


Se&ion  1. 

,  A    COMMON  recovery  having,    from  it$  origin, 

fuffer  a  Re-  been  confidered  as  a  common  afiurance,  or  con* 

*  veyance,  by  which  lands  were  transferred  from  one 

perfon  to  another,  and  the  default  and  admiflioji  of 
judgment  by  the  tenant  and  vouchee  being  as  much 
their  voluntary  aft  as  if  they  had  conveyed  the  land  by 
feoffment  and  livery,  or  any  other  aft  in  pais  ;  it  was 
determined,  that  all  thofe  whom  the  law  enables,  jn 
other  inftances,  to  difpofe  of  their  property,  and  who 
are  of  full  age>and  fufficient  understanding,  fliould  have 
power  to  fuffer  a  common  recovery. 

Married  c  2.  A  married  woman  may  join  her  hufband  iq 

Women,  #  '   J 

2Kep.74.78.   fuffering  a  cpmmpn  recovery,  whitfr  ynll  bipd  her  as 
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fully  as  a  fine,  and  for  the  fame  reafon.  And  when* 
ever  a  hufband  and  wife  appear  in  the  Court  of  Com- 
mon Pleas  to  fuffer  a  common  recovery,  the  wife  19 
always  privately  examined  as  to  hejr  confent.  And 
wfiere  a  warrant  of  attorney  is  acknowledged  before 
commiflioners  appointed  by  writ  of  dedimus  potejiatem 
de  attornato  faciendo  by  a  hufband  and  wife,  the  com- 
miflioners are  pofitively  dire&ed,  by  a  rule  of  court,  Antec.*, 
to  examine  the  wife  feparately  and  apart  from  her  huf- 
band  as  to  her  free  and  voluntary  confent  to  the  fuffer- 
fuch  recovery, 

§  3.  An  alien  may  fuffer  a  common  recovery,  Aliens, 
for  he  is  a  good  tenant  to  the  fracipe  until  office  *  c°  * 
found, 

§  4.  In  enumerating  the  perfons  who  are  difabled   Who  are  dif. 
from  fuffering  a  common  recovery,  I  fhall  begin  with   fuff,.r;n» 
thofe  whofe  difability  arifes  from  the  rules  of  the  coqi-    R«c°TCnc* 
mon  law ;  and  then  proceed  to  thofe  whofe  difabilities 
^re  created  by  particular  a£fc  of  parliament, 

5  5.  The  king  cannot  fuffer  a  common  recovery,  The  Kin*, 

for,  if  he  does,  he  muft  either  be  tenant  or  vouchee  ;  pjowd.7  244, 

{Uid,  in  both  cafes,  the  demandant  muft  count  againft  Cr0.Car.9fi* 
Jlim,  whicl*  the  law  does  not  allow. 

%  6f  Jnfiuits  are  not  capable  of  fuffering  common   rnfant|. 
recoveries,  on  account  of  their  want  of  underltand-   £  j*£-  3|°  *• 
ingj  although,  if  an  infant  is  permitted  to  fuffer  a   Dyer  232  h. 
common  recovery  in  perfon,  he  muft,  as  in  the  cafe  of 
jt  fine,  and  for  th?  faw$  retfon,  reverfe  it  during  his 

£  Infancy, 
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infancy,  which  muft  be  tried  by  infpe&ioji  of  the 
judges  j  otherwife  the  recovery  will  bind  him  for  ever 
afterwards. 


Hopton  v. 
Johns,  Cro. 
Biz.  323. 
Ailet  t. 
Walker, 
3  Roll.  Ab. 

$95* 


Raby  v. 
JRcbinfon, 

I  Sid.  321. 


.  §  7.  There  are,  however,  two  cafes,  in  which  it 
appears  to  have  been  determined,  that  a  common  re- 
covery fuffered  by  an  infant  who  appeared  in  perfon, 
might  be  reverfed.  But,  I  prefume,  that  thefe  reco» 
veries  were  avoided  during  the  infancy  of  the  vouchees ; 
for  the  principle,  that  a  recovery  fuffered  by  an  infant 
is  fo  far  fimilar  to  a  fine,  that  it  cannot  be  reverfed 
after  the  infant  comes  of  age,  is  moft  clearly  dated  by 
Lord  Coke  in  the  places  above  cited,  and  recognized  in 
a  cafe  fubfequent  to  thofe  laft  mentioned ;  in  which, 
it  was  refolved,  that  where  an  infant  fuffered  a  recovery 
and  appeared  in  perfon,  a  writ  of  error  did  not  lie  after 
he  attained  his  full  age  ;  and,  it  is  faid,  that  the  court 
delivered  this  opinion  after  conference  with  the  other 
Judges,  it  being  a  matter  of  great  concern. 


Ch.  4.  f.  9. 


§  8.  But,  if  an  infant  fuffers  a  common  recovery, 
in  which  he  appears  by  attorney,  he  may  reverie  it  at 
any  time  after  he  attains  his  full  age,  as  it  may  be  trie4 
by  a  jury,  whether  he  was  an  infant  or  npt  when  he 
appointed  an  attorney. 


Stokci  * 
Oliver, 

5M*d.  209. 


§  9.  Thus,  where  a  writ  of  error  was  brought  to 
reverie  a  common  recovery,  and  the  eryor  affigned 
was,  that  one  of  the  vouchees  was  a  feme  covert,  and 
under  age,  and  that  fhe  appeared  by  attorney.  It  was 
determined,  that  the  recovery  fhould  be  reverfed,  ak 
though  the  woman  had  attained  her  full  age,  becaufe 

*     it 
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it  might  be  tried  by  a  jury,  whether  the  warrant  of  at* 
torney  was  made  by  a  perfon  under  age  or  not. 

$  10.  It  was  formerly  doubted,  whether  a  common  ^Efo3* 
recovery  bound  an  infant  who  appeared  by  his  guar-  471. 
dian ;  and  the  pra&ice,  therefore,  was,  when  an  infant 
intended  to  fuffer  a  common  recovery,  that  he  and  his 
guardian  fhould  petition  the  king  to  grant  letters  under 
the  privy  feal  to  the  Judges  of  the  Court  of  Common 
Pleas,  directing  them  to  permit  fuch  infant  to  fuffer  a 
common  recovery.  But  it  was  dill  in  the  difcretion  of 
the  Judges  to  permit  the  infant  to  fuffer  it,  or  not,  ac- 
cording to  the  circumstances  of  his  cafe ;  and  if  the 
Judges,  upon  examination,  found  it  neceflary,  or  that 
it/would  be  advantageous  to  the  infant  that  he  fhould 
fuffer  a  common  recovery,  they  then  admitted  perfons 
of  known  integrity  and  fortune  to  appear  as  guardians 
to  the  infant,  and  to  fuffer  a  recovery  for  him  in 
court. 

S  ii.  The  Earl  of  Devon  devifed  his  eftates  to  his  Bbunt'sCafe. 

*  Hob.  196. 

fon  the  Earl  of  Newport,  who  was  then  an  infant  of  Jcnk.  Cent. 

the  age  of  eighteen ;  and  among  the  pofleflions  of  the  sir  H.  Mack- 

faid  Earl  was  the  manor  of  Wanfted,  which  he  left  to  **££•  c*[c; 

his  fon  in  tail,  with  feveral  remainders  over.     The  Earl  S.  P. 

of  Devon  was  greatly  in  debt,  and  had  appointed  cer-  _' 

tain  honourable  perfons  to  be  guardians  of  his  fon,  H6/1".' **£**' 

*  °  7    1  Mod,  48. 

who  found  it  neceflary  to  fell  the  find  manor  of  Wan/led  2  Saund.  94. 
for  payment  of  the  Earl's  debts.     They  therefore  peti- 
tioned the  king  that  he  would  write  to  the  judges  of 
tile  Common  Pleas,  that  a  common  recovery  fhould 
b*  fuffered  of  this  manor,  which  bis  majefty  did.  .  And 

9  upon         — 
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upon  examination  of  the  infant  privately,  and  of  bis 
guardians  in  court,  and  of  the  ciroimftances  of  the  cafe, 
a  common  recovery  was  accordingly  fuffered,  in  which 
the  Earl  of  Newport  and  his  guardians  were  vouched 
in  perfon. 

1  Li  Raym.       $12.  The  judges  of  the  Court  of  Common  Plea* 

may,  however,  refufe  to  permit  fuch  a  recovery,  if  the 
reafons  for  an  application  of  this  kind  do  not  appear 
to  them  fufficient. 

St  J.  St.  AU       S  l 3*  Sir  John  5.  Alban\  being  of  the  age  of  nine* 
Sak* Cfa*      tccn»  kU  lifter,  who  was  next  in  remainder  to  him, 

and  ajlb  his  heir  at  law,  married  one  of  his  footmen* 
He  petitioned  the  king  for  leave  to  fuffer  a  common  re* 
covery,  who  referred  it  to  the  judges  of  the  Common 
Pleas,  before  whom  feveral  precedents  of  recoveries, 
fuffered  by  infants  upon  privy  feals,  tfere  cited.  The 
judges  obferved,  that  feven  of  the  petitions  were  by 
fathers  upon  the  marriage  of  their  fons,  and  an  equal 
fecompence  given,  whereas  here  was  neither  father  nor 
marriage  in  the  cafe.  They  faid,  this  cafe  had  been 
carried  too  far  already,  and,  therefore,  would  not 
allow  iu 

Common  recoveries  fuffered  by  privy  feaj  are  now 
difufed,  and  private  a&s  of  parliament  are  univerfaliy 
fubftituted  in  their  (lead. 

Perk.  is.  §  14.  If  an  infant  is  permitted  to  fuffer  a  common 

$  urr.  1  04.   rt!CQVCTy9  jjC  jnuft  maj^e  a  tenant  to  the  precipe  by 

feoffment,  and  give  livery  of  feifin  in  perfon,  by  which 
weans,  the  feoffment  is  oply  voidable j  whereas,  if  the 

infant 
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infant  appointed  an  attorney  to  give  livery  of  feifin  for 
him,  the  feoffment  would  then  be  abfolutely  void. 

§  15.  An  infant  truftee  may  join  in  a  common  re-   Tit.jj^di.*, 
covery,  in  confequence  of  the  ftatute  7  Ann,  c.  19.  if  *•!*• 
he  is  dire&ed  to  do  fo  by  the  Court  of  Chancery, 

§  16.  Thus,  where  a  perfonwho  was  a  truftee,  de-  Ex  parte 
vifed  all  his  eftates  to  his  fon,  who  was  then  an  infant,  AtwU 
in  tail,  with  remainders  over.  A  petition  was  prefer- 
red, that  the  infant  to  whom  the  truft  eftate  was  de- 
vifed,  might  be  ordered  to  convey  by  recovery,  pur- 
fuant  to  the  ftatute  7  Ann,  c.  1 9.  Lord  Hardwicke^ 
at  firft,  thought  there  muft  be  an  application  for  a 
privy  feal,  but  the  aft  being  general,  Cc  that  the  infant 
€C  fhall   convey  lands,  as  the  court,  by  order,  fhali 

€C  direft  j"  his  lordfhip  made  an  order,  that  the  infant 
fhould  convey  by  a  common  recovery* 

§  17.  Idiots,  lunaticks,  and,  generally,  all  perfons   Idtou,  Lunv 
of  non-fane  memory,  are  difabled  from  fuffering  com-   tlC3'      • 
mon  recoveries,  as  well  as'  from  levying  fines  ;  though, 
if  an  ideot  or  lunatic  does  fuffcr  a  common  recovery, 
and  appears  in  perfon,  no  averment  can  afterwards  be 
made  that  he  was  an  idiot  or  lunatic.     But  if  he  ap- 
pears by  attorney,  I  prefume  fuch  an  averment  would 
be  admitted,  upon  the  fame  principle  that  an  averment 
of  infancy  may  be  made  againft  a  warrant  of  attorney, 
'acknowledged  by  an  infant  for  the  purpofe  of  fuffer- 
ing a  common  recovery,  as  the  fa&  of  idiocy  may  be 
tried  by  a  jury,  with  as  much  propriety,  as  the  fadfc  of  y;je  ^^ 
infancy. 

§  1 8.  Although 
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§  18.  Although  no  averment  of  idiocy  or  lunacy- 
can  be  made  againft  a  recovery,  where  the  parties  ap- 
pear in  perfon,  yet  evidence  of  weaknefs  of  under- 
flanding  has  been  admitted,  to  invalidate  a  deed  to 
make  a  tenant  to  the  pracipe,  for  fuffering  a  common 
recovery  ;  and  the  recovery  has,  in  that  manner,  been 
fet  afide. 


Tenants  for 
Life. 
Figol 18. 


Pigot83. 


5  19.  By  the  common  law,  if  a  pracipe  had  been 
brought  againft  a  tenant  for  life,  and  a  recovery  fuf» 
fered,  it  would  have  barred  the  perfons  in  remainder ; 
but  this  being  juftly  confidered  as  a  grievance,  it  was 
ena&ed  by  the  flatute  32  Hen.  8.  c.  31.  that  all  com- 
mon recoveries  fuffered  by  tenants  for  life,  without  the 
'  confent  of  the  perfons  in  remainder  or  reverfion,  fhould 

be  totally  void. 

* 

.  §  20.  If,  after  this  a&,  a  tenant  for  life  had  made 
a  leafe  for  years,  and  the  Ieffee  had  made  a  feoffment, 
and  a  pracipe  had  been  brought  againft  the  feoffee, 
and  he  had  vouched  the  tenant  for  life,  fuch  a  recovery 
was  not  within  the  flatute,  becaufe  the  tenant  for  life 
was  not  then  feifed  of  the  eftate  for  life.  To  remedy 
this,  the  ftatute  14  Eliz.  c.  8.  was  paffed,  reciting,  that 
Jeveral  tenants  in  tail  after  poffibility,  and  other  tenants 
for  life  or  lives,  had  fuffered  common  recoveries,  to 
the  prejudice  of  thofe  in  remainder  or  reverfion  j  it 
was  therefore  enafted,  cc  that  all  fuch  recoveries  had 
or  profecuted  by  covin  againft  any  fuch  particular 
tenant,  or  againft  any  other,  with  voucher  over  of 
fuch  particular  tenant,  fliould,  as  againft  all  perfons 
u  in  remainder  or  reverfion,  be  utterly  void,  and  of  no 

«  effefir 


a 


4( 
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effett :  provided  that  that  a&  fhould  not  extend  to 
recoveries  by  good  title,  or  to  recdveries  by  aflent 
and  agreement  of  the  perfons  in  remainder  or  re- 
"  verfion,  fo  that  fuch  affent  appeared  of  record  in 
u  any  of  her  majefty's  courts.  And  it  was  thereby 
"  further  ena&ed,  that  the  ftatute  32  Hen.  8.  fhould 
"  be  repealed." 

§  21.  In  confequence  of  the  laft  provifo  in  this  fta-  Wifeman  t. 

tute,  a  tenant  for  life  may  join  with  the  perfons  in  re-  Cro.  Etfz. 

mainder  or  re  verfion  in  fuffering  a  common  recovery,  *  2' 
without  incurring  a  forfeiture. 

§  22.  Before  the  ftatute  of  ufes,  a  confiderable  part   Women feifcd 
of  the  landed  property  of  the  kingdom  was  in  the    t^-J^Y  °r 
hands  of  feoffees  to  ufes,  by  which  means,  women 
were  frequently  defrauded  of  their  dower,  a  woman  not    Tit.  7.  c.  1. 
being  dowable  of  an  ufe ;  fo  that  it  became  ufual  on 
every  marriage,  for  the  friends  of  the  wife  to  make  the 
intended  hufband  procure  a  conveyance  of  the  legal 
eftate  from  his  feoffees  to  himfelf,  and  his  intended 
wife  for  life,  or  in  tail,  in  which  latter  cafe,  the  wife 
ufed  fometimes  to  alienate  the  eftate  after  her  hufband's 
death,  by  fine  or  recovery,  and  fo  give  it  away  from 
her  iffue  and  her  hufband's  family. 

To  prevent  this  praftice,  a  ftatute  was  paffed 
1 1  Hen.  7.  c.  20.  by  which  it  was  enafted,  "  that  any 
cc  woman  who  had  any  eftate  in  dower,  or  for  term  of 
*'  her  life,  or  in  tail,  jointly  with  her  hufband,  or  only  , 
**  to  herfelf,  or  to  her  ufe  in  any  manors,  &V.  the  in- 
"  heritance  or  purchafe  of  her  hufband,  or  given  to 

"  the 
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u  the  faid  hufband  and  wife  in  tail,  or  for  terra  of  life, 
«  by  any  of  the  anceftors  of  the  faid  hufband,  or  by 
M  any  other  perfon  feifed  to  the  ufe  of  the  faid  huf- 
"  band  or  of  his  anceftors,  and  fliould  hereafter,  be- 
u  ing  fole,  or  with  any  after-taken  hufband,  difcontinue, 
u  alien,  releafe,  or  confirm  with  warranty,  or  by  covin 
fuffer  any  recovery  of  the  fame,  that  all  fuch  reco- 
veries, difcontinuances,  &V.  fhould  be  utterly  void 
*c  and  of  no  effeft,  and  it  fhould  be  lawful  for  the 
cc  perfon  in  remainder  or  reverfion  to  enter  imme- 
"  diately :  provided  alfoj  that  this  aft  extend  not  to 
<4  any  fuch  recovery  or  difcontinuance  to  be  had  where 
cc  the  heirs  next  inheritable  to  the  faid  woman,  or  he 
"  or  they  that  next  after  the  death  of  the  feme  wo- 
u  man  fhould  have  eftate  of  inheritance  in  the  fame 
<c  manors,  lands,  or  tenements,  be  affenting  or  agree- 
€t  able  to  the  faid  .recoveries,  where  the  fame  affent 
<c  and  agreement  is  of  record  or  inrolled." 

This  aft  is  confirmed  by  the  ftatute  32  Hen.  8.  c.  36. 
f.  2.  which  provides,  that  no  fine  levied  by  any  woman 
of  any  fuch  eftate  as  is  mentioned  in  the  ftatute 
1 1  Hen.  7.  fhall  be  of  any  effeft. 

1 
§  23.  Thefe  ftatutes  having  been  made  to  prevent  | 

an  injury,  have  always  been  conftrued  liberally }  and, 

therefore,  every  kind  of  eftate  created  by  the  fine  of  a 

jointrefs,  is  held  to  be  void  againft  the  hein 

Pigot  r.  §  24*  Thus,  where  a  tenant  in  tail,  who  was  a  join* 

Palmer,  ^efe  within  this  ftatute,  accepted  a  fine  fur  cognizance 

Moor  150.  r  J  ° 

3  Rep.  5  1  *•     de  droit  come  ceo  from  a  ftranger,  who  granted  and 

rendered 
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rendered  the  lands  to  the  jointrefs  for  100  years,  it  J*«k»  Cent, 

was  adjudged,  that  this  was  a  forfeiture,  for,  other-  2Leon.i68. 

wife,  the  intention  of  the  ftatute  might,  by  pra&ices  of  3— 7 
this  kind,  be  entirely  defe  :ted. 

§25.  With  refpett  to  the  eftates  which  have  been 
deemed  to  be  comprehended  in  this  ad,  the  fame  libe* 
rality  of  conftru&ion  has  been  adopted,  and,  therefore, 
it  has  been  determined,  that  whenever  an  eftate  has 
been  derived,  either  from  the  hufband  himfelf,  or  from 
any  of  his  anceftors,  it  is  prote&ed  by  this  ftatute. 

§  26.  Thus,  where  the  anceftor  of  the  hufband   Anon.  M9. 
made  a  feoffment  in  fee,  upon  condition  that  the   ?^epp*.  V£i, 
feoffees  fhould  reconvey  to  the  hufband  and  wife  in   Cro-  ^!J- 
tail,  this  was  adjudged  to  be  fuch  an  eftate  as  is  in- 
tended by  the  ftatute. 

1 

§  27.  So,  where  a  man  and  a  woman,  being  joint*   Laughter  *. 
tenants  in  fee  of  a  manor,  intermarried,  and  aftewards   Humphrey, 
levied  a  fine  thereof  to  a  ftranger,  who  rendered  it  to   5*4. 
them  in  tail.     After  the  death  of  the  hufband,  the  wife 
married  again,  and  joined  her  fecond  hufband  in  levy- 
ing a  fine.     It  was  held  that  this  fine  was  void,  as  to 
the  moiety  which  had  originally  been  the  eftate  of  the 
hufband,  becaufe  k  was  protected  by  this  ftatute.  * 

§  a 8.  In  the  fame  manner,  where  one  brother,  in   sWnngtoa 
confideration  of  a  marriage  had  between  his  brother  £  Station. 
and  M.,  covenanted  to  ftand  feifed  to  the  ufe  of  him* 
lelf  for  life,  and,  after,  to  the  ufe  of  his  brother  and 
bis  wife  for  their  lives.    This  was  adjudged  to  be  a 

Vol.  V.  D  d  jointure 
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jointure  within  the  flatute  1 1  Hen.  7.  as  moving  from 
the  anceftor  of  the  hufbancL 

$  29.  Although  lands  are  fettled  in  confideration  of 
money  given  by  the  wife  or  her  friends,  yet  if  the 
taarriage  appears  to  have  alfo  conftituted  a  part  of  the 
confideration,  the  eftate  will  be  within  this  flatute* 

Vill«rsv.  §  30.  Thus,  where  a  grandfather  bargained  and 

Byc™S6a.     fold     lands    t0    7'  K    for    thirty    7eaTS»     remaindcr 

Bcndl.  29.  to  himfelf  and  his  wife  for  life,  remainder  to  his 
Mo,93.w       fon  for  life,  remainder  to  his  grandfon,    and  one 

Vide  infra.  &  l^e  daughter  of  J.  N.  and  the  heirs  of  their 
Kirkmanv,  two  bodies  begotten  j  after  which  followed  thefe 
S.  P.        '      words :   "  for  the  which  manor,  bargain,  and  other 

"  the  premifes,  the  faid  J*  N+  covenants  lo  pay  the 
"  faid  fum  of  70  /.  at  certain  days,  tsfc"  the  fon  af- 
terwards married  S.  who  furvived  him,  and  with  a 
fccond  hufband  levied  a  fine  of  thofe  lands..  The 
jury  further  found  dehors  the  indenture,  that  the  in- 
denture and  bargain  and  fale  were  as  well  in  confidera- 
tion of  the  marriage  as  of  the  money :  it  was  held  by 
Vide  Copland  three  judges  againft  Dyer,  that  the  fine  was  void,  for 
w .Tones ar*.  ^J  exPounded  the  words,  "  given  by  the  anceftors, 

Cro.Car.244.  &fr."  to  be  any  lands  aflured  to  the  woman  in  join- 
Jenk.310.  .  J 

p.  20.  ture,  either  for  money  (as  few  marriages  are  made 

without  it)  or  elfe  freely. 

3  Vcm.  4.89.  5  31.  A  truft  eftate,  or  an  equity  of  redemption,  is 
220.     q        within  this  flatute,  as  well  as  a  legal  eftate,  for  ufes 

areexprefsly  mentioned  in  the  flatute,  and  a  truft  is 

now,  what  an  ufe  was  then. 

x  S  3*-  With 
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< 
§  12.  With  refpeft  to  the  eftates   which  are  not 

comprehended   within  this  ftatute,  as  the  objeft  of  it 

was  only  to  prevent  women  frdm  alienating  thofe 

lands  which  were  fettled  on  them  by  their  hu (bands,  it 

•  «  * 

therefore  does  hot  extend  to  atiy  lands  which  were 
originally  the  property  of  the  wife$  or  which  were  de- 
rived from, any  of  her  anceftors. 

r 

§  33;  Thus,  where  hlifband  arid  wife  feifed  of  lands  Eyftoo  ▼; 
in  right  of  the  wife,  levied  a  fine  fur  cognizance  de  piOW(j"  aS^  • 
Unit  come  ceo9  and  took  back  an  eftate  to  the  hufband   * lnft*  &  a* 
and  wife  in  tail  general,  remainder  to  the  heirs  of  the 
Wife.     The  hufband  died,  leaving  iflue  a  fon,  the  wife 
married  a  fecond  hiifband,  tfith  whom  (he  joined  iii 
levying  another  fine,  on  which  the  fon  by  the  firfl 
huiband  entered  for  a  forfeiture  by  the  1 1  Hem  7.    It 
was  determined,  that  the  laft  fine  was  no  forfeiture  by 
this  ftatute ;  for  as  the  eftate  was  originally  the  pro-* 
perty  of  the  wife,  it  would  be  unreafonable  to  reftrain 
her  from  difpofing  of  it,  and  quite  foreign  to  the  in- 
tent of  the  ad ;  for  although  it  might,  within  the 
letter  of  the  aft  be  confidered  as  the  purchafe  of  the 
firft  huiband  by  the  firfl  fine,  yet  it  was  not  fo  in 
reality,  as  the  lands  were  originally  derived  from  the 
wite. 

§  34.  itufb&nd  and  Wife  fold  lands  whidi  were  the  Palmar  1x7. 
eftate  of  the  wife,  and  purchafed  other  lands  with  the 
tnoney,  which  were  fettled  on  the  hufband  and  wife 
in  tail.  This  was  agreed  arguendo,  to  be  a  jointure 
within  the  ftatute,  becaufe  the  money  was  a  chattel 
retted  in  the  hufband,  which  he  might  have  difpofed 

Dda  of 
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of  as  he  pleafed,  and  therefore  when  he  laid  it  out  in 
the  purchafe  of  lands,  the  law  will  confider  them  as 
purchafed  by  the  hufband. 

r 

§  35*  A  voluntary  gift  by  a  ilranger  to  a  hufbancj 
and  wife,  is  not  within  this  ftatute. 


Ward  t. 
Walthew, 
Cro.Jac.  1 73. 
1  Browul. 
137. 
Yd?,  ioi. 


§  36.  The  bifhop  of  Exeter  made  a  voluntary  gift 
of  lands  to  one  Turner  his  forvant,  and  Sybill  his  wife, 
and  to  the  heirs  of  their  two  bodies.  The  hufband 
died,  and  the  wife  levied  a  fine  of  thofe  lands  :  it  was 
refolved  that  this  was  nor  a  jointure  within  the  ftatute 
1 1  Hen.  7.  for  the  lands  did  not  come  from  the  huf- 
band, nor  from  any  of  his  ancestors. 


Foftcr  ▼. 
Pilfal. 

Cro.  hX\L  2. 
Idem.  524, 
I  Leon.  261 . 
Com.  ftep. 

Hugh  ex  v. 
Clubb,  S.  P. 


§  37.  If  lands  are  limited  by  a  hufband,  or  by  any 
of  his  anceftors,  to  the  wife  in  tail  general,  without 
any  limitation  to  the  iflue  or  heirs  of  the  hufband, 
fuch  an  eflate  is  not  prote&ed  by  the  ftatute  1 1  Hen.  7. 
becaufe  the  object  of  that  ftatute  was  to  prevent  wives 
from  prejudicing  the  iffue  or  heirs  of  their  former  huf- 
bands;  but  where  no  remainder  is  limited  to  fuch  per* 
Tons,  no  prejudice  can  be  done  them. 

§  38.  Thus,  where  a  man  feifcd  in  fee  devifed  lands 
to  his  wife  in  tail  general,  remainder  over  to  a 
ftranger  ;  after  the  hufband's  death,  the  wife  married 
a  fecond  time,  and  fuffered  a  recovery. .  The  daughter 
-of  the  firft  hufband  entered  for  the  forfeiture,  but  it 
was  determined,  that  although  this  cafe  was  within 
the  letter  of  the  ftatute,  yet  it  was  not  within  the  in- 
tention 
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tention  of  it/  die  remainder  being  limited  from  the 

heirs  of  the  hufband  to  a  flrange*. 

■ 

A  jointure  limited  to  a  woman  in  fee  is  not  within    4  RCp.  3  I. 
this  flatute  for  the  fame  reafon. 

5  39.    Copyhold    eftates  are    not    comprehended    Gflb.Ten. 
within  this  flatute,  for  an  entry  being  given  to  the    \* « • . 

v  Harrington 

heir  of  the  hufband,  he  would  thereby  become  tenant  *  v.  Smith, 
without  being  admitted  by  the  lord.     Befides,  a  copy-    *  Modt^.3* % 
hold  eftate  is  not  within  the  words  or  intention  of  the 
flatute,  for  it  cannot  be  difcontinued  or  conveyed  in 
any  other  manner  than  by  furrender, 

§  40.  This  flatute  was  originally  conflrued  to 
extend  to  a  fine  levied  both  by  the  hufband  and 
wife, 

§  41.  Thus,  where  a  man  feifed  of  lands  in  fee,  1  inft  365  & 
levied  a  fine  to  the  ufe  of  himfelf  for  life,  remainder 
to  the  ufe  of  his  wife,  and  the  heirs  male  of  her  body* 
begotten  by  him,  for  her  jointure.  Afterwards  the 
hufband  and  wife  levied  a  fine,  and  fuffered  &  com- 
mon recovery  of  thofe  lands,  and  died  leaving  iffue, 
who  entered  by  force  of  the  flatute  11  Hen.  7.  and 
the  entry  was  held  lawful ;  although,  as  Lord  Coke 
obferves,  this  cafe  was  out  of  the  letter  of  the  flatute, 
for  the  wife  neither  levied  the  fine  when  fole,  nor  with 
fcny  after-taken  hufband,  but  being  within  the  mifchief, 
it  was  adjudged  to  be  within  the  remedy  of  the  fla- 
tute, the  intention  of  which  was  to  prevent  children, 

D  d  3  who 
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Kirk  man  v. 
Thompfon, 
Cro.Jac.474. 
pigot.  Re- 
coy.  8ir 


fiimpfon  Vt 
Turncf, 
1  Ab.  £q. 

220. 
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vfho  were  provided  for  by  fuch  jointures,  from  being 
difinhpiited. 

§  42.  The  do&rine  eftabiifhed  in  this  ^cafe  Jias 
however  been  contradicted  by  a  more  modern  deter- 
mination. 

5  43-  A  father,  in  confideration  of  the  marriage  of 
his  fon,  and  of  200/.  portion,  covenanted  to  convey 
lands  to  the  ufe  of  the  fon  and  his  wife,  and  of  the 
heirs  of  the  body  of  the  wife,  remainder  to  his  own 
right  heirs.  A  conveyance  was  made  accordingly, 
and  the  hufband  and  wife  joined  in  levying  a  fine  of 
the  lands.  It  was  refolved,  firft,  that  this  was  a  join- 
ture within  the  intent  of  the  ftature,  although  part  of 
the  confideration  was  money  paid  by  the  father  of  the 
wife  to  the  father  of  the  hufband.  2dly,  That  the 
fine  did  not  operate  as  a  forfeiture,  either  within  the 
words  or  intention  of  the  ftatute,  for  the  wife  was  not 
fole.  nor  was  the  alienation  with  an  after-taken  huf- 
band,  and  the  objeft  of  the  ftatute  was  only  to  pro? 
vide  againft  the  difherifon  of  the  heirs  of  the  hufbssic} 
contrary  to  his  intention. 


Doft.  &  Stud.        §  44*  By  the  8th  and  9th  feftions  of  this  ftatute  it 
T  inroin^^i'    ls  Prov^ed,  ^at  **  ^^l  not  "tend  to  any  recovery,  to 

be  had  with  the  heirs  next  inheritable  to  the  wo 
man,  or  where  the  perfon  next  in  remainder  con- 
fents  to  the  fame,  provided  fuch  confent  appears  upon 
record. 


Lincoln.  Col. 

3  %P-  58- 


S  45-  ^r4 
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§  45*  Lord  Coke  fays*  that  if  a  man  makes  a  feoff-  3  Rep.  61  *. 
snent  to  the  ufe  of  himfelf  and  his  wife  in  tail,  re- 
mainder to  the  ufe  of  the  hufband  in  fee,  and  has 
iffue  a  daughter,  and  dies  leaving  his  wife  enfient  of 
a  fon,  whereby  the  reverfion  in  fee  defcends  to  the 
daughter ;  if  the  wife  and  daughter,  before  the  birth 
of  the  fon,  join  in  levying  q  fine,  or  fuffering  a  com- 
mon recovery,  the  fon  may  enter  and  tafce  the  benefit 
of  this  ftatute. 

§  46.  The  right  of  entry  which  is  given  by  the  fta- 
tute 1 1  Hen.  7.  is  not  confined  to  the  heir  of  the  huf- 
band, but  is  extended  to  the  perfon  to  whom  the  in- 
heritance is  to  go  after  the  deceafe  of  the  woman, 
whether  he  be  the  heir  of  the  huibax^d,  or  a  ftranger 
deriving  under  the  heir  of  the  hufband, 

%  47.  Thus,  where  Sir  Richard  Bridges  made  a   Sir  G. 
feoffment  of  lands  to  truftees,  on  condition  that  they   B *£*[ *?£*c* 
fhould  give  back  the  fame  to  him  and  his  wife,  and  to   iyuch  v. 
the  heirs  of  their  two  bodies  begotten,  remainder  to   Cro.El.Vi  3" 
the  right  heirs  of  Sir  Richard,  which  was  accordingly 
tfone.     Sir  Richard  had  iffue  by  his  wife  a  fon,  named 
Anthony,  and  died.     Anthony,  in  the  lifetime  of  his 
mother;,  conveyed  the  lands  by  fine  to  Sir  G.  Brown 
in  fee;  the  wife  afterwards  made  a  leafe  for  three 
lives,  not  warranted  by  the  ftatute  32  Hen.  8.  where- 
upon Sir  G.  Brown  entered j  and  the  queftion  was, 
whether  his    entry  was    lawful    within    the    ftatute 
11  Hen,  7.?    It  was  refolved,  that  the  entry  of  Sir 
G.  Brown  was  lawful,  becaufe  he  was  the  perfon  who 

Dd4  had 
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had  the  immediate  right  to  the  inheritance  after  the 
death  of  the  wife. 


Hufband 
feifed  jure 
Uxoris, 


Lit.  £  594« 
$  inft.  326  47. 


I  Tnft.  3*6*, 
*  Intl.  681. 
8  Rep  71. 
Grtnelcy's 

Cafe, 


§  48.  By  the  common  law,  if  a  hufband,  feifed  of 
lands  in  right  of  his  wife,  had  levied  a  fine  of  them 
without  her  concurrence,  it  operated  as  a  difcontinu- 
ance,  by  which  means,  the  wife  was  barred  of  her 
entry  after  the  death  of  her  hufband,  add  was  obliged 
to  bring  her  writ  of  cui  in  vita  ;  and,  therefore,  Lit* 
tleton  obferves,  that  the  judges  would  not  permit  a  man 
to  levy  a  fine  alone  of  his  wife's  eftate. 

This  produced  the  ftatute  32  Hen.  8.  c.  28.  f.  6.  by 
which  it  is  enafted,  "  That  no  fine,  feoffment,  b?c. 
$c  by  die  hufband  only  of  any  manors,  being  the  inhe- 
<c  ritance  or  freehold  of  his  wife,  during  the  coverture 
*'  between  them,  fhall  in  anywife  be,  or  make  a  dif. 
"  continuance  thereof,  or  be  prejudicial  or  hurtful  to 
«*  the  faid  wife,  or  her  heirs,  but  that  the  fame  wife, 
f«  or  her  heirs,  fhall  lawfully  enter  into  fuch  manors, 
"  6?r,  any  fuch  fines,  feoffments,  &c.  to  the  con- 
*'  trary  notwithftanding }  fines  levied  by  the  hufband 
*'  and  wife,  whereunto  the  faid  wife  is  a  party  and 

«*  privy ?  only  excepted," 

• 

§  49,  This  aft  having  been  made  to  fupprefs  a 
wrong,  and  to  give  the  injured  party  a  more  fpeedy 
remedy  than  what  the  common  law  afforded,  it  has 
been  conftrued  liberally ;  fo  that,  where  lands  were 
given  to  a  hufband  and  wife,  and  the  heirs  of  their 

two  bodies,  and  the  hufband  alone  levied  a  fine  thereof 

and 
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and  died,  the  entry  of  the  wife  was  adjudged  to  bt 
lawful,  although  the  words  of  the  a&  arc,  '*  being 
"  the  inheritance  of  freehold  of  the  wife  ;* '  whereas, 
in  this  cafe,  the  lands  were  as  well  the  inheritance  and 
freehold  of  the  hufband  as  of  the  wife. 

§  50.  Where  hufband  and  wife  are  joint-purchafers  Dyer  ufe« 
in  tail,  remainder  to  the  wife  in  fee,  and  the  hufband  # 

alone  levies  a  fine  and  dies,  this  is  an  alienation  within 
the  ftatute. 

§  51.  If  the  hufband  alone  makes  a  feoffment  of  «  ***•  3*6* 
his  wife's  land,  and,  afterwards,  he  and  his  wife  are 
divorced  caufa  pracontraftus>  yet  the  wife  may  enter 
after  the  death  of  her  hufband,  for  it  is  fufEcient  that 
(he  was  his  wife  de  fafto  at  the  time  of  the  alien* 
ation, 

§  52.  Although  the  king  be  not  named  in  this  ad,  1  Inft.  68 1. 
yet  he  is  bound  by  it  as.  well  as  a  fubjeft  j  fo  that,  if  a  cS^™0"* 

hufband  alone  levies  a  fine  of  his  wife's  land  to  the 

1 

king,  ftill  the  wife  may  enter  after  the  death  of  her 
hufband. 

S  S3*  K  *e  ™^e  ^e8  bef°re  entry,  her  iflue  may   t  inft.  316*. 
enter ;  and  if  fhe  has  no  iflue,  then  the  perfon  in  re- 
mainder or  reverfion  may  enter  by  the  yery  words  of 
(he  ftatute. 

§  54.  This  ftatute  does  not  extend  to  copyholds,  Moore  59C 
for  the  words  of  it  only  allude  to  eftatcs  which  pafs 

by 
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by  common  law  conveyances  ;  and  if  it  were  confirmed 
to  comprehend  copyholds,  the  heir  of  the  wife  would 
become  tenant  without  being  admitted  by  the  lord. 

Ecclefiaftic*  §  SS*  Ecclefiaftics  feifed  in  right  of  their  churches, 

Sdcfc.rC        are  profited  fr°m  fuffering  common  recoveries,  upon 

the  fame  principle  that  they  are  prohibited  from  levy- 
ing fines. 
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Se£tion  1. 

/^GMMON  recoveries  being  judicial  proceedings, 
•muft  be  carried  on  according  to  the  eftablifhed 
forms  and  foleitinities  of  a  fuit  at  law ;  but,  however, 
as  they  are  fuffered  with  the  confent  of  all  the  parties, 
and  confidered  as  common  aflurances,  they  have  al- 
ways been  conftrued  in  the  mod  favourable  manner, 
and,  therefore,  the  Court  of  Common  Pleas  has,  in  * 

many  inftances,  allowed  them  to  be  amended! 

$  2.  A  miftake  in  the  writ  of  entry,  oh  which  a  re-   writ  of 

covery  was  fuffered,  was  allowed  to  be  amended,  by  EntlT- 

inferring  fifty  acres  inftead  of  thirty.     Lord  Chief  Juf- .  Croft  and 

tice  Eyre  doubted  whether  the  Court  had  a  power  to    ,  gj£  ancj 

do  it,  in  confequence  of  the  determination  in  Lord   Pul1-  x37* 

Pembroke  %  cafe.     But  Mr.  Juflice  Rooke  obferved,  that   Tit.  35.  ch.7. 

f.  3. 
by  the  ftatute  8  Hen.  6.  c.  12.  original  writs  might  be   Henzcll  r. 

amended,  as  to  miftakes  of  the  clerks.  Lod«e' ,nfnu 

S  3.  Where 


4il 

Names  of  die 
Parties 
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§  3.  Where  an  evident  miftake  has  been  made  in 
the  names  or  defcriptions  of  the  parties,  the  court  has 
allowed  it  to  be  amended. 


Chapman  t. 
Bacon,  ± 
Pigot  170. 


§  4.  A  common  recovery  was  agreed  to  be  fuffered, 
wherein  John  Chapman  and  Richard  Elton  were  to  be 
demandants,  and,  by  the  miftake  of  a  clerk,  the  writ 
of  entry  was  fued  out  in  the  name  of  John  Chapman 
and  John  Elton;  the  recovery  was  allowed  to  be 
amended. 


Pigot  179, 


§  5.  A  warrant  of  attorney  was  given,  in  order  to 
fuffer  a  common  recovery,  by  William  Reynolds  and 
Hejter  his  wife  ;  the  ferjeant  who  took  the  warrant  of 
attorney,  certified  the  fame  to  be  given  by  William 
Reynolds  and  Margaret  his  wife,  and  the  mittimus  and 
tranfeript  were  made  of  a  warrant  given  by  Margaret, 
and  the  recovery  was  entered  accordingly,  but  it  wag 
allowed  to  be  amended. 


Thurban  V. 
Pantry, 
Pigot  171. 


M ayre  ▼. 
Coulthard, 
%  Black.  R. 
1230. 


§  6.  A  common  recovery  was  fuffered  by  R.  Calbw 
and  Ux\  without  mentioning  the  name  of  the  wife, 
and  it  was  allowed  to  be  amended. 

5  7.  A  recovery  was  allowed  to  be  amended,  by 
changing  the  words  Ann  the  wife  of  Henry  Goodwin  to 
Elizabeth^  in  conformity  to  a  fine  and  deed  to  lead  the 
ufes. 


Lord  and 
Bifcoe, 
Barnes  34* 


§  8.  A  rule  was  made  abfolute  to  amend  a  recovery, 
by  tranfpofing  the  names  of  the  demandant  and  tenant 

purfuant 
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purfuant  to  the  deed,  making  a  tenant  to  the  precipe 
by  the  recovery.  Bifcoe  had  been  demandant,  and 
Lord  tenant ;  by  the  deed,  Lord  was  to  be  demandant, 
and  Bifcoe  tenant. 

§  9.  In  the  fame  manner,  where  a  miftake  had  been  Defcription 
made  in  the  defcription  of  the  eftates  intended  to  be  rftheEftsitfi- 
comprehended  in  a  recovery,  it  has  been  allowed  to  be 
amended. 


§  1  o.  A  common  recovery  was  agreed  to  be  fuffered  Skinner  r. 
of  lands  in  Alphampton  and  Magna  Het mney>  in  the  pJLti7i. 
county  of  EJfex ;  but,  by  miftake,  the  fame  was  fuf- 
fered of  lands  in  Alphampton  and  Lamarjb,  and  it  was 
ordered  to  be  amended. 


§  1 1.  A  common  recovery  was  agreed  to  be  fuffered  Whhwdl 
of  lands  in  New  Churchy  Levington9  and  Merjham,  but  pig0t  x>jt\ 
New  Church  was    totally  omitted.       Upon  examin- 
ing the  deed  to  lead  the  ufes,  it  wa»  ordered  to  be 
amended. 

S  1 2.  A  common  recovery  was  agreed  to  be  fuffered  Brooke  v. 
of  two  mefluages  and  one  garden  in  London,  but  be-   B|ddolPtt» 
ing  only  fuffered  of  one  meffuage,  it  was  allowed  to  be 
amended. 

%  1 3.  The  pracipe  and  writ  of  entry  in*  a  common    .  nkjHfon  Y 
recovery  were  allowed  to  be  amended,  by  adding  the   Staples, 
names  of  feveral  parifhes  which  had  been  omitted.         c.  P. 

S  14.  The, 


4H 

Hcnzell  t. 
.Lodge, 
2  Black.  ft. 

747- 
3WilLR.    ' 

»54- 

Wheeler  ▼. 

Hefeltine, 
*  Bof.  &  PuL 
560. 

Mflbank  v. 
Joliffe, 
Id  580. 
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§  14.  The  deed  to  lead  the  ufes  of  a  recovery,  merfr 
tioned  u  all  the  vouchee's  lands  in  Aldenhnmy  or  elfe- 
"  where,  in  the  county  of  Kent,  in  the  occupation  of 

_  » 

cc  Robert  Goddard"  Robert  Goddard  rented  one  en- 
tire form  of  the  vouchee  Call  fworn  to  be  intended  to 
pafs  by  the  recovery),  being  principally  in  the  parifh 
of  Aldenham,  but  part  thereof  lay  in  the  parifh  of 
.  Merjhdm,  which  was  not  known  to  the  parties  when 
the  recovery  was  fuffered;  The  court*  after  taking  a 
day  to  confider  of  it,  allowed  the  recovery  to  be 
amended,  by  inferring  the  word  Merfham. 


Watfon  v. 
Cox, 
*-  Black. 
R.  1965. 


§  15.  On  a  motion  to  amend  ?  recovery  of  lands, 

&c.  in  the  town  of  Kingston-upon-Hull,  by  inferring  the 

» 

words  in  Myton,  and  the  words  and  county,  thereby 
making  the  defcription  of  the  lands  to  be  "  in  Mytony 
44  in  the  town  and  county  of  Kingston-upon-Hull" 
The  deed  to  lead  the  ufes  defcribed  the  parcels  to  be 
fituate  "  in  the  lordfhip  of  Myton,  in  the  county  of 
"  Tork9  or  in  the  town  and  county  of  Hull,  lately 
*c  purchafed  of  Thomas  Taies."  And  it  was  proved 
by  affidavit,  that  one  William  Crowle  purchafed  of 
Thomas  Totes  the  lands  intended  to  pafs,  being  in  the 
townfhip  of  Myton,  in  the  town  and  county  of  King* 
Jlon-upon-Hull,'  and,  in  1728,  fettled  them  fucceffively 
on  George  and  Richard  Crowle  in  tail :  that  Georgi 
died  without  iflue,  and  Richard  being  then  tenant  in 
tail,  and  having  no  other  lands  in  Kingston-upon-tiull, 
did,  in  1754,  fufFer  this  recovery.  The  court  dire&ed 
notice  to  be  given  to  the  tenant,  and,  on  his  confent- 
ing,  made  the  rule  abfolute* 

§  16.  Are-' 
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§  1 6.  A  recovery,  which  had  been  fuffered  nine  Logrglnand 
years  before,  was  ordered  to  be  amended,  by  putting  ^r^  aI 
the  word  Truly  the  name  of  a  vill,  into  its  proper  * 
place,  according  to  the  deed  of  ufes.  Trul  had  been 
by  miftake  put  into  the  recovery  as  an  advowfon,,  not 
as  a  vill  where  land  lay.  It  was  •bje&ed  againft  this 
amendment,  iff,  That  the  eftate  was  in  truftees  at  the 
time  of  the  recovery,  and,  confequently,  the  truftees 
not  being  parties,  there  was  no  good  tenant  to  the 
pracipe.  2dly,  That  the  lands  were  cuftomary  tenure. 
3dly ,  That  the  parries  who  fuffered  the  recovery  were  vo- 
lunteers. 4thly,  That  the  wife  of  Pullen7  the  vouchee, 
was  dead,  and  a  recovery  could  not  then  be  fuffered  to 
bar  the  remainders.  The  court  faid,  they  would  not 
enter  into  the  queftion,  whether,  in  equity,  recoveries 
of  truft  eftates  would  bar  legal  remainders,  or  into  the 
other  objections.  When  the  recovery  was  amended, 
valeat  quantum  valere  potejl,  the  intention  of  the  par- 
ties was  the  foundation  for  the  amendment.  The 
tranfa&ion  appeared  to  be  fair,  and  without  fraud  or 
tollufion.  The  principle  upon  which  they  went,  was 
the  ftatute  8  Hen.  6.  to  amend  the  mifprifion  of  the 
clerk.  A  pracipe  was  the  curfitor's  inftru&ion  for  an  Dovrfc  ▼. 
original  writ.  A  deed  of  ufes  was  the  clerk's  inftruc-  fn"pj|f  f7°£ 
don  for  a  recovery.  The  pracipe  and  deed  were  the 
things  to  amend  by  ;  and,  Mrs.  Pullen  being  dead,  an 
amendment  was  the  only  remedy  left. 

5  17.  The  court  will  not  grant  leave  to  amend  a  re- 
covery on  affidavit  only ;  it  mult  appear  on  the  face 
of  the  deed  to  lead  the  ufes,  that  there  is  fufEcient 
ground  for  an  amendment. 

In 
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Pearfonr.  In  a  recovery,  a  farm  called  Thiefftde,  otherwife 

P  «rf  »1*  1       Thievijhead,  wa$  defcribed  to  be  fituated  in  the  foreft 
*.  73*  of  Inglewoodj  in  the  pariihes  of  Uejhlt  in  the  Foreft \  and 

5/.  Mary's  Carl\Jley  or  one  of  them,  in  the  county  of 
Cumberland.  It  was  afterwards  difcovered,  that  the 
whole  of  the  faid  farm  was  not  within  the  partthei 
of  Uejkit  in  the  forejt,  and  St.  Mtrfs  Carli/k, 
as  defcribed  in  the  recovery;  but  that  part  of 
it  was  in  the  parifh  of  JLazonby,  in  the  county  of 
Cumberland.  It  was  moved  to  amend  the  recovery, 
by  inferring  the  words  "  the  pariih  of  Lazonby  "  on 
an  affidavit  of  the  owner  of  the  lands,  the  vouchee, 
ftating  as  above,  and  that  he  meant  to  include  all  his 
eftates  in  the  county  of  Cumberland  ill  the  recovery, 
and  that  he  did  not  know  when  he  fuffered  the  re- 
covery, that  any  part  of  the  faid  farm  was  in  the  parifh 
of  Lazonby.  The  court  would,  not,  on  this  affidavit 
alone,  grant  leave  to  amend;  but,  upon  reading  the 
deed  to  lead  the  ufes,  there  was  found  the  following 
claufe :  "  And  all  other  the  eftates,  manors,  or  lord* 
fhips,  meffuages,  lands,  tenements,  and  heredita- 
ments whatfoever,  fituate,  lying,  and  being  in  the 
u  county  of  Cumberland"  This  was  holden  by  the 
court  fufficient  to  warrant  an  amendment,  as  it  ap- 
peared on  the  face  of  the  deed  itfelf  j  and  the  rule  for 
amendment  was  made  abfolute. 

Exceptions  §  18.  No  amendment,  however,  will  be  allowed  in 

the  description  of  the  eftates  comprehended  in  a  re- 
covery, where  the  recovery,  as  it  Hands,  has  lands  of 
tjic  vouchee  to  operate  upon* 

3  §  19.  Thus, 
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§  1  o»  Thus,  where  a  motion  was  made  to  amend  Adon  v. 

Baldwin 

a  recovery,  by  ftriking  out  the  city  of  Litchfield,  and   2  Black* 
inferring  the  county  of  Stafford,  with  other  confequen*  *•  *74* 
rial  amendments,  wherefoever  the  names  of  the  county 
and  fheriff  occurred,  and  alfo,  by  inferring  Longden 
(the  name  of  a  vill)  after  Abnall,  another  vill  named 
in  the  recovery.     The  court  obferved,  that  it  was  a 
grofs  miftake  in  the  attorney  concerned  in  fuing  out 
only  one  recovery  inftead  of  two,  and  that  they  would 
willingly  give  the  parries  all  the  afliftance  they  legally 
could  to  effed  their  evident  intent,  but  it  was  beyond 
their  power.    In  the  cafes  of  amendments  which  had 
been  cited,  the  party  had  no  eftate  in  the  vill,  or 
county,  (truck  out;  therefore,  quoad  hoc,  the  reco- 
very had  no  operation ;  but  the  prefent  application  was, 
to  annul  a  valid  recovery  in   the  city  of  Litchfield, 
which  had  operated  upon  lands  therein  for  near  forty 
years,  and  to  fubftitute  in  its  ftead  a  recovery  in  the 
county  of  Stafford.    The  motion  was  refufed. 

§  20.  Where  there  has  been  a  miftake  of  the  clerk 
in  the  words  of  the  judgment,  the  court  has  ordered 
it  to  be  amended. 

$  2i.  Thus,  there  are  two  inftances  where,  upon  Barnes  2c> 
motion  to  amend  a  recovery,  by  ftriking  out  the  words 
//  is  adjudged,  and  inferring  the  words  ;/  is  conjidered, 
the  court  have  ordered  it  to  be  done,  as  fuch  an 
amendment  related  to  the  a£t  of  the  court  in  giving 
judgment. 

Vol.  V.  E  e  §  22.  Amend- 


f* 
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§  22.  Amendments  are  alfo  allowed  m  the  writ  of 
feifin,  and  the  return  thereofv 

Wilton  and  §  23*  Thus,  where  a  writ  of  feifm  was  rightly  di- 

£15*23.  re&ed  to  the  iheriffs  of  the  city  of  2V*,  but  ijot  re- 
Watfon  and  turned  in  the  name  of  any  flieriff,  though  %a  miilaken 
» Witt  R.  2.    return  in  the  fingular  iiiftend  of  the  plural  number 

was  indorfed  on  the  writ.  The  prayer  of  feifin  and 
return  of  the  writ  were  ordered  to  be  firft  amended, 
and  then  the  roll  and  exemplification  accordingly. 

TTtfTemnft  §  24*  No  amendment  is  allowed  in  a  common  re- 

be  fomcthmg   coverv    unlefs  there  is  an  evident  miftake  of  the  clerk, 

to  amend  by. 

or  fomething  to  amend  by. 

Antech.  5.  S  25*  Thus,  in  the  cafe  of  Wynne  and  Wynne,  an 

£  l3*     ..'        application  was  made  to  the  Court  of  Common  Pleas, 

Barnes  17.  rr 

to  amend  the  tejie  and  return  of  the  writ  of  entry, 
and  a  rule  to  (hew  caufe.  The  court,  after  hearing 
counfel  on  both  fides,  and  consideration,  was  of  opi- 
nion, that  all  amendments  mftft  be  confident  with  the 
rules  of  law,  and  there  muft  be  fomething  to  amend 
by.  In  this  cafe,  the  vouchees,  by  law,  could  not  ap- 
pear until  the  return-day  of  the  writ  of  fummons,  and 
the  power  of  attorney  given  by  Alithea  to  appear  on 
that  day  was  revoked  by  her  death  in  the  inteoffediate 
time.  By  the  ftatute  $Hen.6.  original  writs  are 
amendable,  if  wrong,  by  mifprifion  of  the  clerk,  or 
where  there  is  any  thing  to  amend  by.  Here  was  no 
mifprifion  of  the  clerk,  the  writ  was  made  agreeable  to 
his  inftru&ions,  and  there  was  nothing  to  amend  by ; 

the 


I 

I 
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the  amendment  prayed,  is  to  amend  in  the  firfl  inftance* 
The  rule  was  difdharged. 

$  *6«  By  the  ftatute  23  £//*.  c.  34  f.  10.  it  is  en- 

* 

a&ed>  that  no  recovery  fuffered  before  that  aS,  which 
{hall  be  exemplified  tinder  the  great  feal,  fhall,  after 
fuch  exemplification,  te  in  anywife  amended.  And 
by  the  ftatute  27  Eliz.c.  $.  f.  id.  no  recovery  fuffered 
before  that  aft,  which  fhall  be  exemplified  under  any 

* 

judicial  feal  of  any  of  the  fhires  of  Wales ,  or  the  town  or 
county  of  Haverfordwe/l9  or  under  the  feal  of  any  of 
the  counties  palatine,  fhall,  after  fuch  exdmplication* 
be  in  anywife  amended* 
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HpHE  variety  of  inconvemencies  which  were  pro- 
duced  by  the  ftatute  de  donis,  and  the  impoffibility 


Ancient 
Modes  of 
barring 

Maiea  Tail.     0f  pbtaining  a  parliamentary  repeal  of  it,  induced  the 

judges  to  adopt  every  poffible  means  of  evading  and 
invalidating  its  effed ;  but   the  progrefs  was  gradual, 
and  it  was'  a  long  time  before  it  was  completely 
.  effeded. 


5  a.  The  firft  rule  which  the  judges  adopted  on 
this  fubjed  was,  that  the  iflue  in  tail  could  not  avoid 
the  alienation  of  his  anceftor,  provided  the  ifliie  was 
left  a  recompence  in  value  by  his  anceftor,  for  the 
eftate  tail  vhich  he  had  alienated. 


$J.  Thus, 


Title  XXX VI.     Recovery.     CLx.  §  3—$.  42  \ 

§  3.  Thus,  it  was  determined  very  foon  after  the   to  Rep.  37*. 

ftatute  de  donis,  that  if  a  tenant  in  tail  loft  his  eftate   *Black-C«m. 

303. 

tail,  and  recovered  oyer  in  value ;  fuch  recovery  in 
value  was  a  good  bar  to  the  eftate  tail,  becaufe  the 
iffue  was  not  prejudiced. 

§  4.  It  was  alfo  determined  upon  the  fame  principle,  Liu.  f.  712. 
that  a  lineal  warranty,  with  affets,  was  a  good  bar  to   x  inft.  393  b. 
the  iffue  in  tail.    However,  Lord  Coke  obferves,  that   lo  RcP-  37  *• 
if  a  tenant  in  tail,  aliened  with  warranty,  leaving  affets 
to  defcend,  and  the  iffue  in  tail  aliened  the  affets,  and 
died,  the  iffue  of  that  iffue  fliould  recover  the  eftate 
tail,  becaufe  the  lineal  warranty  defcended  to  him 
without  affets,  which  (hews  that  the  iffue  in  tail  could 
not  be  barred,  unlefs  he  had  a  full  recompence  in 
value. 

§  5.  The  rule,  that  the  iffue  in  tail  could  not  avoid 
the  alienation  of  his  anceftor,  provided  he  had  a  re- 
compence  in  value,  was  ftill  farther  extended,  by  a 
decifion  of  the  judges,  in  44  Edw.  3.  by  which  it  was 
determined,  that  if  tenant  in  tail  granted  a  rent-charge 
in  confideration  of  a  releafe  of  right,  to  a  perfon 
who  had  a  prior  right  to  the  eftate,  fuch  a  grant  fhould 
bind  the  iffue  in  tail,  becaufe  it  was  made  for  his  be- 
nefit,  and  the  eftate  tail  defcended  to  him  as  a  recom- 
pence for  the  grant. 

S  6.  Thus*  where  a  perfon  brought  a  replevin  for  oaavmn 
taking  his  cattle,  the  defendant  avowed,  for  that  one  <£j£btrfi 

Nicholas  was  feifed  in  tail  of  the  manor  of  B.  and  had  44  £4-  3; 

Year  book 2 1. 

iffue  John  and  Joan  ;  Nicholas  died,  John  being  then 

Ee£  in 
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.  in  Ireland;  Joan,  the  daughter,  entered,  and  died 
feifed,  leayiqg  iffue  a  fon,  named  Nicholas,  who  en- 
tired ;  John,  tt^e  fon,  having  returned  from  Ireland, 
fued  for  the  land,  but  agreed  to  releafe  all  hia  right  ta 
the  eftate  tail  to  his  nephew,  Nicholas,  in  ctonfideratioQ 
of  a  grant  from  Nicholas,  of  a  rent  of  20  /.  per  annum* 
with  power  of  diftrefs.  This  rent  bang  afterwards  in 
arroar,  a  diftrefs  and  avowry  were  made  on  the  lands 
charged,  which  were  then  in  the  poffeffion  of  the  iffue 
of  Nicholas.  The  court  was  of  opinion,  that  as 
Nicholas,  who  was  tenant  in  tail,  granted  this  rent 
in  confideration  of  a  releafe  of  right  from  John, 
who  was  really  entitled  to  the  eftate  tail ;  the  grant 
was  good,  and  fufficient  to  bind  his  iffue  in  tail,  be* 
caufe  the  eftate  t^jLl  defcended  tp  them  as  a  recompence 
for  this  rentf 

§  7,  In  the  preceding  modes  of  barring  eftates  tail, 
it  may  be  obferved*  that  the  recompence  in  valu^ 
which  defcended  to  the  iffue  in  tail*  was  a  real  and 
bona  fide  recompencet  Put  in  1 2  Ediv,  4.  a  cafe  arofe 
in  which  the  judges  carried  this  principle  to  a  much 
greater  length,  and  determined,  that  a  nominal  and 
fictitious  recompence,  defending  to  the  iffue  in  tail, 
ihould  be  an  effectual  bar,  not  only  \q  the  iffue  in  tail, 
but  alfo  to  all  perfons  in  remainder  p?  rpyerfion ;  and 
as  the  validity  of  recoveries  depends  even  at  this  day 
on  the  authority  and  principles  laid  down  in  that  caf$, 
it  will  be  proper  to  ftate  it  at  fqll  length, 

Taltarnm's  $  8.  LB,  being  feifed  in  fee  of  the  lands  in  que£» 

Yd?  Bo£4'   tion>  &Yt  thcm  t0  one  maiam  $mi*b>  t0  ^ld  to  him 
14, 19.  and 
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and  the  heirs.of  his  body,  by  force  of  which  he  was. 

feifed.     William   Smith   died,    leaving   Humphrey  his 

elded  foil,  on  whom  thofe  lands  defcended,  who  eii-   Vid.  13  E.  1. 

tered,  and  was  feifed  per  for  mam  doni.     Humphrey   Bn^Abr.tiu 

enfeoffed  one  Trews  of  the  faid  lands  in  fee,  who   Recovery  in 

*        .     •  Vake,  19. 

rendered  them  to  the  faid  Humphrey  and  Jane  his  wife, 
and  to  the  heirs  of  their  two  bodies,  remainder  in  fee 
to  the  faid  Humphrey  <>  by  force  of  which  they  were 
feifed.  Some  time  afterwards  Jane  died,  on  which 
Humphrey  became  fole  feifed  of  the  faid  lands  in  tail ; 
and  being  thus  feifed,  one  Taltarum  brought  a  writ  of 
right  agaifift  Humphrey,  and  counted  of  his  pofTcffion 
againft  him,  Humphrey  made  defence,  and  vouched 
Co  warranty  one  R.  King*  who  entered  into  the  war- 
ranty, and  joined  the  mife  on  the  mere  right ;  after- 
wards R.  King,  the  vouchee,  made  default,  and  de- 
parted in  contempt  of  the  court ;  in  confequence  of 
which,  final  judgment  was  given,  th^t  the  demandant 
Taltarum  fhouid  recover  the  lands  in  queftion  againft 
Humphrey,  and  that  Humphrey  fliould  recover  lands  of 
equal  value  of  R.  King,  the  vouchee.  Humphrey 
afterwards  died,  without  leaving  heirs  of  his  body, 
and  the  queftion  was,  whether  Richard  the  brother  of 
Humphrey,  who  was  heir  in  tail  to  thofe  lands,  fhould 
be  barred  by  this  recovery  ?  It  was  determined  by  all 
the  judges,  that  the  eftate  tail  was  not  barred  by  this 
recovery,  becaufe  the  tenant  ii>  tail  was  not  feifed  of 
the  eftate  tail  at  the  time  of*  the  recovery,  but  of 
another  eftate;  and  as  the  recovery  in  value  goes  ac- 
cording to  the  eftate  whereof  the  tenant  was  feifed  at 
the  time  of  the  recovery,  and  not  in  recompence  of 
the  eftate  he  had  not,  the  iffue  in  tail  could  have  no 

E  5  4  recompence 
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.  rccompence  in  this  cafe,  and  therefore  was  not  barred 
by  the  recovery. 

Kgot  9.  It  is  obfervable,  that  this  cafe  was  conduced  with  a 

good  deal  of  art ;  for  at  firft  fight  the  decifion  feems 
to  be  againft  the  validity  of  a  common  recovery,  in 
barring  eftates  tail,  but  from  the  arguments  of  the 
,  judges  it  appeared  they  were  ail  of  opinion,  that  if  the 
tenant  in  tail  had  been  a&ually  feifed  of  the  eftate  tail 
at  the  time  of  the  recovery,  the  recompence  in  value 
would  then  have  defcended  in  lieu  of  the  eftate  tail, 
and  therefore  the  iffue  in  tail  would  have  been  barred. 

All  the  writers  on  our  law  have  dated  the  aera  of 
common  recoveries  from  this  decifion,  although  the 
preceding  cafes  fhew,  that  fo  early  as  the  reign  of 
Edward  3.  the  judges  were  extremely  well  inclined  to 
give  tenants  in  tail  every  affiftance  for  enabling  thdm 
to  unfetter  their  eftates. 

§9.  It  is  evident  from  this  cafe,  that  the  reafon  on 
which  the  judges  grounded  their  original  determina- 
tion, that  a  common  recovery  was  a  good  bar  to  an 
eftate  tail,  was,  becaufe  the  iffue  in  tail  had  a  recom- 
pence  in  value,  either  real  or  fi&itious,  for  the  eftate 
tail  which  was  recovered ;  but  as  feveral  cjtfes  arofe 
in  which  the  recompence  in  value  could  not  poffibly 
extend  to  all  the  eftates  which  were  barred,  the  judges 
have  at  different  times  exerted  their  ingenuity  in  in- 
'  venting  other  reafons  to  fupport  the  validity  of  com- 

a  Lev.  i9.      tnon  recoveries.     Thus,    in   the  cafe  of  Hudfon  v. 

rrtcn.  363,     £enjon^  in  Mkh    ^  Car  ^  Lord  Chief  Juftice  Hah 

is 


€€ 
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h  reported  to  have  faid :  "  the  recompence  of  the 
"  value  is  the  reafon  of  the  bar  by  common  reco- 
"  veries,  .as  to  the  iffue  in  tail j  but  not  the  reafon 
"  why  it  bars,  as  to  him  in  remainder  or  reverfion. 
**  But  the  reafon  in  this  cafe  is,'  becaufe  the  recoveror, 
in  fuppofition  of  law,  is  in  of  the  eftate  tail,  and 
that  in  judgment  of  law  has  ftill  continuance j  as  at 
w  Common  Law,  the  donee,  po/i  prolem  fufcitatam, 
"  might  have  aliened  and  barred  the  donor ;  and  a 
"  common  recovery  is,  as  it  were,  a  conveyance  ex- 
f *  cepted  out  of  the  ftatute  de  donis,  and  the  recoveror 
u  is  in  of  the  eftate  which  the  donee  had ;  but  the 
"  iffue  in  tail  is  barred  to  claim  it,  in  refpeft  of  a 
"  fuppofed  recompence  by  the  recovery." 

§io.  In  Mr.  Ratclrffe's  cafe,  which  was  argued  xStnusSy; 
before  the  Lords  Delegates  6  Geo.  1.  Mr.  Baron 
Mountague  obferves  that  the  words  of  Sir  M.  Hate 
refpe&ing  recoveries  had  been  cited,  and  faid,  "  I 
41  never  found  my  opinion  on  the  diftums  of  reporters, 
**  in  which  they  are  very  apt  to  miftake  the  words  and 
**  fenfe  of  the  judges  from  whom  they  take  them  ; 
"  and  fo  it  feems  to  be  in  that  cafe.  Lord  Hale  is 
there  reported  to  have  faid,  that  the  recompence 
in  value  is  not  the  reafon  why  common  recoveries 
"  are  bars  to  the  remainder-men,  but  becaufe  thofe 
"  are  conveyances  excepted  out  of  the  ftatute  de  donis. 
"  But  it  is  the  text  of  Lituf.  668.  that  if  tenant  in 
"  tail  fuffered  a  feigned  recovery,  the  iffue  might 
"  falfify  it  in  a  formedon.  This  (hews  that  at  Com- 
16  mon  Law  fuch  recoveries  as  we  now  make  ufe  of 
"  to  bar  eftates  were  not  fcnown j  and  therefore  it 

H  would 
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"  would  have  been  ridiculous  in  the  ftatute  de  donii 
«*  to  have  excepted  recoveries,  fince  common  reco- 
«*  vcries  were  not  ufed,  and  recoveries  on  good  title 
V  could  not  be  imagined  to  be  included.  If  iffue  was 
"  taken  on  the  diffeifin  alledged  in  the  writ  of  entry, 
$c  and  found  for  the  demandant,  and  fo  the  recovery 
"  on  a  point  tried,  this  at  common  law  would  bar 
"  the  iffue,  there  lying  an  attaint  againil  the  jury ; 
"  though  where  it  was  by  default  it  wotold  not.  But 
afterwards  another  middle  way  was  found  out  and 
favoured  by  the  judges,  to  prevent  the  inconveni* 
"  ence  of  perpetuities;  and  that  was,  where  the 
"  tenant  in  tail .  appeared  and  vouched  over,  and  the 
"  vouchee  made  default,  and  fo  there  was  a  judgment 
"  .for  a  recompence  to  one,  and  for  the  lands  de* 
folk.  563.       "  manded  to  the  other.    This  judgment,  though  by 

"  default,  ajid  without  iffue  tried,  was  held  a  bar,  on 
"  account  of  the  recompence  in  value." 

§  1 1  •  It  is  extremely  clear,  from  what  has  been 
premifed,  that  the  effeft  and  validity  of  common  reco» 
veries  cannot  be  fupported  by  any  of  the  maxims  er 
principle?  of  the  common  law,  but  that  they  are,  * 
fi£lio  juris,  adopted  for  the  purpofe  of  destroying  that 
fpecies  of  perpetuity  «bich  was  created  by  the  itatute 
dtdonisy  and  the  numerous  advantages  which  aroft 
from  the  decifion  of  the  court,  in  1  %  Edw*  4«  was  a 
Law  of  For-    fofficient  justification  of  k.    Be&des,  common  yeco- 

fjli\zk  2t      Yeric*  haTC  now  COBlinucd  fo  fong,  ^d  their  utility 
1  Burr.  115.     is  fo  fully  underftood,  that  the  determination  of  the 

Rep!  449!"     Ju(%es  «*  Taltarvm'$  cafe,  fo  far  from  being  confi* 

dered  as  m  t»w«ra»tifcte  ftreteh  ef  their  authority* 
a  mail 
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mud  ob  the  contrary  be  acknowledged  to  have  been 
a  meafure  of  great  public  utility,  and  from  which  thfc 
country  has  derived  infinite  advantage* 

5  xa.  But.  whatever  were  the  reafons  on  which  the   a  Recovery- 
validity  of  copimon  recoveries  was  originally  founded,  £*  nEfau 
it  may  now  be  laid  down  as  a  certain  maxim,  or  rule  Tail, 
of  law,  which  has  prevailed  for  many  centuries,  that 
a  common  recovery  is  a  common  aflurance,  whereby 
all  tenants  in  tail  are  enabled,  by  purfuing  the  proper 
form  of  this  aflurance,  to  bar  their  eftates  tail :  And 
jn  Mary  Partington's  cafe,  11  yacsi.  it  was  deter-    xoRcp.37*, 
mined  by  all  the  judges,  that  judgment  given  againft 
tenant  in  tail  with  voucher,  and  recompence  in  value, 
would  bind  the  eftate  tail,  notwithstanding  the  ftatute 
(te  donis   cenditionalibus,   whether  the  recovery  was 
upon  good  title  or  not j  and  that  the  judgment  given 
in  fuch  a  cafe,  for  the  tenant  in  tail  to  have  in  value, 
would  bind  the  eftate  tail, '  although  no  recompence 
was  had*, 


*  The  following  paffage  fliewa  bow  ftrongly  the  judges  have 
always  fupported  common  recoveries.  "  At  the  Parliament  held  id 
"  the  reign  of  the  late  Queen  Jz,Tt%abcth>  in  the  great  cafe  between 
**  y.  Vernon  and  Six  Edward  Herbert,  which  was  argued  by  learned 
f *  coanfel  before  the  Lords  in  Parliament j  there  Hoord,  an  utter 
**  barrifter  of  counfel*  wifh  Vernon  (who  was  barred  by  a  common 
€€  recovery}  raihly  and  with  great  ill-will,  inveighed  againft  com- 
1*  mon  recoveries,  not  knowing  the  reafon  and  foundation  of  them; 
44  who  was  with  great  gravity  and  foipe  (harpnefs  reproved  by  Sir 
f  James  Qyer%  then  Chief  Juftice  of  the  Common  Pleas,  who 
f*  faid,  be  was  not  worthy  to  be  of  the  profefiion  of  the  law,  who 
f  durft  fpeak  againft  common  recoveries,  which  were  the  finews  of 
«f  aflurance*  of  inheritances,  and  founded  upon  great  reafon  and 
•f  authority."    10  Rtp.  ^0  «t 

§  13.  A  com* 
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§  13.  A  common  recovery  is  a  good  bar  to  the  iflu€ 
in  tail,  although  the  tenant  in  tail  dies  before  the  re- 
covery is  executed. 

Shelly's  Cafe,  §  1 4.  Thus  where  a  tenant  in  tail  fuffered  a  com- 
1  lnft.  361 3.  mon  recovery,,  and  died  on  the  fame  day,  before  the 
IJy^1*  35i         court  had  awarded  a  writ  of  habere  facias  feifinam ; 

and  it  being  doubted  whether  execution  might  be  fucd 
againft  the  iffue  in  tail,  the  majority  of  all  the  judges 
were  of  opinion,  that  execution  might  be  fued  againft 
the  iffue  in  tail ;  for  the  right  of  the  eftate  tail  was 
bound  by  the  judgment  given  againft  the  tenant  in 
taH,  and  the  judgment  over  to  recover  in  value,  be- 
caufe  common  recoveries  were  common  affurances  of 
1  InfL  361  b.    land.     But  if  a  recovery  be  againft  tenant  in  tail  upon 

a  falfe  title,  who  dies  befolre  execution,  in  2. fcire  facias 
againft  the  iffue  in  tail,  he  may  avoid  it. 

1  Rep.  135  J.  *     S  x5*  If  a.  tenant  in  tail  is  diffeifed,  and  releafes  to 

i?6  "•  .         the  diffeifor,'  the  eftate  tail  is  in  abeyance :  yet  the 
Litt.  1. 049.  x  '  J  J 

'  tenant  in  tail  may  fuffer  a  common  recovery,  which 
will  bar  the  eftate  tail,  the  remainders,  and  reverfion. 

Herb«n  V.  §  1 6.  If  a  tenant  in  tail  levies  a  fine  with  procla- 

B,«lo»'«         mations,  and  afterwards  fuffers  a. common  recovery, 

1  Roll.  Rep.  m  J 

223.  although  the  eftate  tail  was  deftroyed  by  the  fine,  yet 

Barion'r.0"      RM  t^le  recovery  will  bar  the  remainders  and  reverfion 
r eVCki*     aa    depending  on  the  eftate  tail.     The  reafon  ufually  givcri 

for  this  determination  is,  that  when  the  tenaht  in  tail 
is  vouched,  and  comes  in  upon  the  voucher,  he  comes 
in  of  all  the  eftates  which  were  ever  in  him  \  and  as 
the  eftate  tail  was  once  in  him,  it  is  therefore  barred. 
3  Roll, 
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Roily  in  his  Abridgement,  fays,  the  reafon  of  the  de-   a  Roll.  Ab% 
termination  is,  becaufe  a  common  recovery  is  a  com- 
mon affurance.     It  has  alfo  been  faid,  that  the  tenant   a  Atk.  ao. 
in  tail,  after  levying  a  fine  with  proclamation,  has  (till 
a  ftintilla  juris  in  him*  which  enables  him  to  bar  the 
remainders. 

:  §  17.  In  cafe  a  tenant  in  tail  levies  a  fine,  and  then 
dies,  leaving  iffue,  it  feems  to  be  a  doubtful  point, 
whether  fuch  iffue,  by  being  vouched  in  a  common 
recovery,  can  bar  the  remainders  and  reveriion  de- 
pending on  the  eftate  tail.  No  cafe  of  this  kind  has, 
I  believe,  ever  been  judicially  determined ;  but  it  is 
highly  probable,  that  if  a  cafe  of  this  nature .  arofe, 
the  judges  would  determine,  that  the  remainders  de-  2  Atk  aor. 
pending  on  fuch  an  eftate  might  be  barred  by  a  com-  00101©^*- 
mon  recovery,  in  which  the  iffue  in  tail  was  vouched ; 
for  othcrwife  fuch  remainders  and  reverfion  mult 
continue  to  fubfift  as,  a  future  eftate  or  intereft*  to 
take  effeft  in  pofTeffion  upon  the  remote  event  of  a 
general  failure  of  iffue  of  the  tenant  in  tail,  incapable 
of  being  barred  or  deftroyed  by  any  means  whatfoever. 
This  would  be  a  perpetuity  to  a  greater  degree  than 
what  is  allowed  by  our  law,  or  ihould  be  permitted  in 
any  commercial  country. 

« 

It  may  alfo  be  obferved,  that  if  a  tenant  in  tail  after 
levying  a  fine  has  ftill  in  him  zfcintilla  juris  fufficient 
to  enable  him  to  fuffer  a  common  recovery,  that 
fcinlilia  juris  defcends  on  his  death  to  the  iffue  in  tail, 
and  therefore  they  are  as  well  enabled  to  fuffer  a  com* 
mon  recovery,  as  their  anceftor  was*  ...      ; 

§  18.  It 
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i  Roll's  Abr.  §  1 8.  It  has  been  determined,  that  if  a  tenaiit  in  tall 
Godb.  2 1 8.  ^e  ^tainted  of  treafon,  and  afterwards  futfers  a  common 
i  Kcb.  3a.       recovery,  it  will  not  deftroy  the  remainder  or  reverfion, 

bccaufe  a  perfon  attainted  is  not  capable  of  taking  any 
fhing  but  for  the  benefit  of  the  king,  and  confequently 
the  recompence  in  value  mud  go  to  the  kifig ;  fo  that 
the  perfon  in  remainder  can  have  no  benefit  from  it, 
and  therefore  is  not  barred :  belides,  recoveries  being 
common  aflurances,  thd  recovery  of  a  perfon  attainted 
mud  be  void  in  the  fame  manner  as  any  other  con- 
veyance of  his  would  have  been. 

Hecov.  73.  Mr.  Pfgrt,  however,  feems  to  think,  that  there  is 

fuch  a  fcintilla  jitrh  in  the  tenant  in  tail,  after  ail 
Attainder j  that  by  a  common  recovery  he  may  bar  his 
iffue,  the  remainders  and  reverfion ;  for  if  the  king 
fhould  pardon  the  party,  and  reftore  the  fend,  be 
might  bar  the  entail,  although  the  attainder  remained 
In  force. 


ilnft.  349*.       §19.  An  erroneous  recovery  fuffered  by  a  tenant 

xoRtp.338<r.  m  ta*l  W*U  tar  h*&  iffafe  as  long  as  it  continues  in 

force. 


Machffl  7.  §  to.  If  a  tenant  in  tail  covenants  to  ftand  feifed  te 

Rep.  1  i9°m*  t^le  u^e  °^  himfelf  for  life,  with  remainder  to  his  foa 

Salidd,6r9.  in  tail,  and  afterwards  fuffers  a  common  recovery, 

Holt,  615.  with  fingle  voucher,  to  other  ufes  in  fee,  the. recovery 

Tk.  2.cA7.I#  *8  S00^  >  *°r  where  a  tenant  in  tail  covenants  to  ftand 
f.  1 8.  feifedto  the  ufe  of  himfelf  for  life,  remainder  to  his 

iflue  m  taii,  k  ia  abfbhifcly  void,  and  does  sot  alter 

the  eftate. 

1  $21.  By 
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$  2i«  By  the  ftatttte  14  Elht*  c  &.  which  has  been 
Rated  in  a  former  chapter,  all  recoveries  fuffered  by 
tenants  for  life  are  declared  void ;  but  there  is  a  pro 
vifo  in  that  aft,  declaring  that  k  fhall  not  extend  to 
recoveries  where  the  praeipe  is  brought  againft  the 
tenant  for  life,  and  the  perfoa  next  in  remainder  in 
tail  is  vouched ;  for  in  fuch  cafe  the  recovery  is  good, 
and  will  bar  the  eftate  tail. 

.    §  2a.  Thus,  where  A.  being  teftant  for  life,  with   Joining's 

Cafe 

remainder  to  her  fon  in  tail,  a  pracipe  was  brought  IO  p.'^  4J# 
againft  J.  who  vouched  the  fon,  who  vouched  over 
the  comjnon  vouchee,  by  which  means  a  common  re* 
coveyy  was  fuffered.  A4I  the  judges  were  of  opinion, 
that  the  recovery  was  good,  and  not  within,  the  flatute 
of  14EUZ4  c  8.  and  that  the  eftate  tail,  and  the  re- 
mainders and  reverfion,  were  well  barred. 

§33.  If  a  pracipe  is  brought  againft  a  tenant  10   of  Joint      ] 
tail  and  his  wife,  where  the  hufband  is  fole  feifed  and    Voucberl- 
the  wife  has  nothing,  and  they  both  vouch  over  in  the 
ufual  manner,  it  will  bar  the  eftate  tail, 

$  24.  Thus  where  John  ^Treviliany  being  tenant   Ear*  t»  Soowt 
in  tail,  fuflfered  a  common  recovery,  in  which  he  and    i/vin/AU 
his  wife  vouched  over  the  common  vouchee.    It  was   2  '** 
obje&ed,  that  the  recovery  was  not  effeftual  to  bar  the 
eftate  tail,  becaufe  the  wife  was  named  in  the  pracipe 
as  joint  tenant  with  her  hufband,  and  appeared  and 
vouched  as  joint  tenant ;  and  the  vouchee  entered  into 
the  warranty,  admitting  that  he  6ught  to  warrant  to 
them,  tohereby  h0  aljfo  admitted- that  the- wife-  had  an 

eftate 
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eftate  in  the  tenancy,  and  had  caufe  to  Touch ;  and  as 
(he  ought  to  have  the  recompence  in  value  by  con- 
clufion,  there  was  therefore  no  reafon  why  the  iflue 
in  tail  fhould  be  barred  $  for  the  reafon  that  an  eftate 
tail  is  allowed  to  be  barred  by  a  common  recovery  is, 
on  account  of  the  recompence  in  value,  which  is,  or 
by  poflibility  may  be  rendered ;  and  if  the  wife  was 
entitled  to  the  recompence  in  value,  and  not  the  iflue 
in  tail,  then  there  was  no  reafon  why  the  iflue  fhould 
be  barred.  But  the  judges  were  unanimoufly  of  opi- 
nion, that  in  this  cafe  the  eftate  tail  was  barred,  for 
it  was  exprefsly  found  by  the  verdift,  that  the  wife 
had  nothing  in  the  tenements  at  the  time  of  the  reco- 
very, but  that  the  hufband  was  fole  feifed  in  tail ;  and 
as  he  alone  loft  the  tenancy,  the  recompence  fhould 
go  to  him,  and  fhould  be  of  the  like  eftate  with  that 
he  had  loft. 

5  *5-  If  a  pr&ttye  be  brought  againft  a  tenant  for 
life  and  the  remainder-man  jointly,  and  they  vouch 
over,  fuch  a  recovery  has  been  determined  to  be  no 
bar  to  the  eftate  tail. 

£eech  «,  §  26.  Thus  where  a  perfon  was  tenant  for  life,  with 

Grofkl  670.4  remainder  to  his  eldeft  fon  in  tail,  and  a  precipe  was 
a  Roll's  Abr.  brought  againft  the  father  and  foil  jointly,  who 
3  Rep.  6  b>      vouched  over  the  common  vouchee.    It  was  held  by 

three  judges  againft  one,  that  the  eftate  tail  of  the  foil 
was  not  barred  by  the  recovery  ;  for  the  lands  reco* 
vered  in  value  muft  go  in  the  fame  manner  in  whicb 
the  eftate  that  was  loft  would  have  gone ;  whereas,  in 
the  prefent  cafe,  there  being  a  joint  precipe  brought 

,  againft 
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againft  the  tenant  for  life  and  the  perfon  in  remainder, 
they  mud  be  fuppofed  to  be  joint  tenants,  and  the 
judgment  muft  be  accordingly;  that  as  the  reafon  why  - 
a  recovery  bars  an  eflate  tail  is  on  account  of  the  re- 
covery in  value,  and  as  it  cannot  be  averred  that  the 
lands  recovered  in  value  fhall  go  in  any  other  manner  . 
than  that  which  is  ftated  in  the  record,  it  follows,  that 
the  iflue  in  tail  can  have  no  recompeace. 

Mr.  Pigot  obferves,  that  thefe  reafons  favour  of  a 
wonderful  fubtility ;  and  that  although  no  man  would 
venture  to  fuffer  a  recovery  in  this  manner,  yet  that 
if  a  queftion  of  this  kind  was  now  agitated,  thefe 
diftindions  would  not  be  fo  eafily  admitted  of,  fince 
the  courts  of  law  adopt  every  mode  of  fupporting 
common  recoveries,  as  afTurances  commonly  ufed  for 
the  conveyance  of  eftates.  And  in  the  cafe  of  Page 
and  Haywardy  the  judges  feem  to  have  been  of  opi- 
nion, that  a  recovery  of  this  kind  would  bar  an  eflate 
tail. 

§  27.  In  that  cafe  a  tenant  in  tail  and  the  perfon  in  page  v; 
remainder  joined  in  making  a  tenant  to  the  pracipe,  **ayward, 
who  vouched  them  jointly,  and  they  in  the  fame  man-   2  Salk.  570. 
ner  vouched  over   the    common  vouchee.     It  was   H*ft*  61s! 
objected,  that  as  the  voucher  was  joint,  the  recovery 
in  value  muft  be  joint,  and  fo  the  tenant  in  tail  and 
the  perfon  in  remainder   muft   recover  moieties  in 
value ;  whereas  the  whole  was  recovered  againft  the 
tenant  in  tail,  and  confequently,  to  t  bind  the  iflue,  he 
ought  to  recover  in  value  the  whole ;  fo  that  the  reco- 
very in  value  not  being  proportionable  to  the  lofs,  it 

Vol.  V.  .Ff  was 
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was  void.  Lord  Chief  Juftice  Holt  delivered  th£- 
opinion  of  the  court.  As  to  the  validity  of  the  reco- 
very in  barring  the  eftate  tail,  he  obferved,  that  if  a 
pracipe  was  brought  againft  a  tenant  in  tail  in  pof- 
feffion  and  a  Arranger  in  an  adverfary  aftion,  and  a 
recovery* was  had,  it  would  be  good:  for  when  a 
precipe  was  brought  againft  feveral  perfons,  it  was  not 
neceflary  that  they  all  fhould  be  tenants  of  the  free* 
hold,  for  if  any  one  of  them  had  the  freehold,  it 
would  be  fufficient.  And  if  the  bringing  a  precipe 
againft  a  tenant  in  tail,  and  a  ftranger  would  not  vitiate 
a  recovery,  neither  would  a  joint  voucher ;  for  whert 
the  vouchee  comes  in  and  enters  into  the  warranty ^ 
he  is  as  much  tenant  in  law  to  the  writ,  as  if  the 
pracipe  had  been  originally  brought  againft  him ;  and 
fo  the  cafe  of  a  ftranger  being  vouched  jointly  with 
the  perfon  who  is  feifed  of  the  eftate  did  not  differ 
from  the  cafe  of  a  ftranger  being  made  tenant  to  the 
writ  jointly  with  the  perfon  who  had  the  freehold.  If 
a  tenant  in  tail  conveyed  the  freehold  to  a  third  perfon 
againft  whom  a  pracipe  was  brought,  and  he  vouched 
a  ftranger  who  vouched  the  tenant  in  tail,  and  the 
tenant  in  tail  entered  into,  the  warranty,  and  vouched 
over  the  common  vouchee,  this  would  be  a  good 
recovery  ;  for  in  an  adverfary  action,  if  the  tenant  to 
the  pracipe  vouched  a  ftranger  who  never  had  any 
eftate  in  the  land,  there  was  no  remedy  for  it ;  the 
demandant  could  not  counterplead  the  voucher,  until 
the  ftatute  of  Wejhninjt.  i.  c.  40.  which  was  produ&ive 
of  great  inconvenience,  for  when  a  pracipe  was  brought 
againft  the  tenant  of  the  land,  he  might  vouch  a 
ftranger,  and  that  ftranger  might  vouch  another 
f 4  ftrangeiv 


V 

li 
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ftranger,  and  fo  on  in  infinitum ;  and  therefore  the 
ftatute  gave  the  counter-plea,  that  neither  the  vouchee, 
nor  any  of  his  anceftors  were  ever  feifed  of  the  lands 
in  queftion,  by  which  they  might  have  enfeoffed  the 
tenant  or  his  anceftors;    but   with  this  exception, 
unlefs  the  warrantor  were  prefent,  and  would  gratit 
enter  into  the  warranty.     If  a  ilranger  be  a  good 
vouchee,  he  becomes  a  good  tenant  to  the  writ,  and  a 
feleafe  fo  him  by  the  demandant  after '  he  has  entered 
into  the  warranty  is  good,  and  the  vouchee  may  plead 
It  after  the  lad  continuance,  for  it  is  as  valid  as  if  it 
had  been  made  to  the  tenant  himfelf.     Nor  is  it  mate- 
rial  whether  there  was  any  real  warranty  between  the 
tenant  and  the  vouchee  when  it  is  once  admitted  upon 
record,  for  it  is  then  the  fame  as  if  there  really  had 
been  a  warranty;    The  principal  difficulty  in  the  cafe 
was,  becaufe  the  recovery  in  value  was  not  propor- 
tionable to  the  lofs,  for  by  the  joint  voucher  the  reco- 
very in  value  mufl  be  joint,  whereas  the  vouchees 
were  tenants  in  tail  of  the  whole,  the  one  m  poffeffion, 
the  other  in  remainder,  and  this  would  be  a  great 
obje&ion,  if  the  cafe  were  confidered  upon  the  foot  of 
the  eftoppel,  for  the  tenant  in  tail  will  be  eftopped 
during  his  life  from  claiming  more  than  a  motety  of 
the  recompence  in  value,  but  after  his  death  the  iflue 
in  tail  will  not  be  eftopped,  but  may  fay  that  the 
tenant  in  tail  in  remainder  had  no  eftate  in  poffeffion 
in  the  land,  fo  the  recompence  in  value  will  go  to  him 
only.    And  there  is  no  difference  between  this  cafe 
and  that  of  Eare  v.  Snow,  in  Plowden  5 1 4.  where  the  Ami « 
hufband  war  tenant  in  tail  of  lands,  and  a  precipe 
being  brought  againft  him  and  his  wife*  they  vouched 

F  f  a  over 
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over  the  common  vouchee,  and  the  recovery  was  held 
to  be  good,  though  it  was  obje&ed  that  the  recompence 
in  value,  which  was  the  caufe  6f  the  bar,  fhould,  if  the 
wife  furvived,  go  to  her,  and  therefore  the  iflue  in 
tail  was  not  barred.  But  it  was  held,  that  the  iffue  in 
tail  fhould  not  be  bound  by  any  eftoppel  which  his 
father  admitted,  by  joining  in  the  voucher  with  his 
wife,  but  might  fay  that  his  father  was  fole ,  tenant  in 
tail,  and  the  wife  had  loft  nothing,  and  he  being  the 
perfon  who  had  loft  the  whole,  fhould  have  the  whole 
recompence. 

* 

There  was  a  cafe  in  Trin.  1657,  Rot.  179,  or  180, 
between  Murrell  and  OJborn  (of  which  his  Lordfhip 
fakl  he  had  a  report  in  the  hand-writing  of  Lord  Chief 
Juftice  Bridgrnan)  where,  in  a  formedon  the  tenant  in 
tail  pleaded  in  bar  a  common  recovery  on  a  precipe 
againft   the  grantee   of    tenant    in    tail,  in    which 
the  tenant  in  tail  and  a  ftranger  were  jointly  vouched, 
and  vouched  over  the  common  vouchee,  and  it  was 
refolved  that  the  recovery  was  good.     And  there  was 
alfo  a  cafe  23  Hen.  8.  Brooke9 s  Ab.  tit.  Recoveries  in 
Value  27.  where  a  woman  was  tenant  in  tail,  and  a 
prac:pe  being  brought  againft  her  and  her  hufband, 
they  vouched  over  the  common  vouchee,  and  the  re- 
covery was  held  good,  though  the  hufband  furvived, 
becaufe  the  recompence  went  in  the  fame  manner  as 
the  land  recovered  would  have  gone.     This  <rafe  was 
full  in  point,  for  the  hufband  was  as  much  a  ftranger 
to  the  wife's  eftate  tail  as  any  other  perfon  ;  and  fo  in 
Eare  and  Snow  was  the  wife  to  the  hufband  ;  the  only 
difference  being,  that  in  the  cafe  in  Brooke  the  hufband 

muft 
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mud  have  been  named,  whereas  in  that  of  Eare  and 
Snow  the  wife  need  not.  His  Lordfhip  concluded 
with  citing  the  cafe  in  1  In  ft.  376  6.  and  b.  where  it  is 
laid  down,  that  if  the  heir  at  Common  Law,  and  the  Vide  Fetr&e'a 
heir  in  Borough  Englijh  are  jointly  vouched,  and  vouch  PU,10M33  • 
over  the  common  vouchee,  the  hfeir  in  Borough  Englijh 
will  have  the  whole  recompence  in  value,  becaufe  it  is 
he  who  fuftains  the  fofs,  and  fo  of  heirs  in  Gavel- 
kind— Judgment  was  given  that  the  recovery  barred 
the  eftate  tail. 

§  28.   It  appears  from  this  cafe,  that  where  the  Pig.Rrav. 
tenant  for  life  and  the  perfon  entitled  to  the  remainder   *'* 
in  tail  are  jointly  vouched  in  a  common  recovery  it  is 
good,  and  will  bar  the  eftate  tail.     And  recoveries 
are  now  frequently  fufiered  in  this  manner. ' 

§  29.  Where  two  perfons  are  feifed  as  joint  tenants  t  laft.  zgj  * 
for  life,  with  a  remainder  in  tail  to  one  of  them,  the 
perfon  who  has  the  remainder  in  tail  may  fuffer  a 
common  recovery,  which  will  bar  his  moiety  of  the 
eftate  for  life,  and  alio  a  moiety  of  his  eftate  tail,  for 
a  recovery  fevers  the  jointure* 

$  30.   Thus,   where  a  gift  was  made  to  Lionel  Marquis  of 
Morris  and  Ann  Miles,  of  the  manor  of  Af.  to  hold  Winchefter's 

Cafe, 

to  the  faid  Lionel  and  Ann,  and  to  the  heirs  of  the  3  Rep.  i. 
body  of  the  faid  Lionel^  remainder  over.  A  writ  of 
entry  was  brought  againft  the  faid  Lionel 9  who 
vouched  over  the  common  vouchee,  and  judgment 
was  given,  and  execution  had  according  to  the  ufual 
form  of  common  recoveries.    It  was  unanimoufly  re* 

Ff3  folvedJ 
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folved,  that  although  Ann  Miles  was  jointly  fdfetj 
with  the  faid  Lionel  for  her  life,  fo  that  as  well  Lionel 
as  the  vouchee  might  have  abated  the  writ,  yet  when 
the  vouchee,  without  demand  of  any  lien,  entered 
generally  into  the  warranty,  and  thereby  admitted  the 
writ  good,  and  Lionel  recovered  in  value  againft  the 
vouchee,  who  entered,  according  to  the  eftate  of  the 
perfon  who  vouched ;  therefore,  as  to  one  moiety, 
the  recovery  was  a  good  bar  to  the  eftate  tail,  and  to 
the  remainder  oyer,  becaufe  the  jointure  was  fevered ; 
but  as  to  the  other  moiety,  whereof  Ann  Miles  was 
tenant  for  life,  the  recovery  was  no  bar  either  to  the 
eftate  tail,  which  Lionel  had,  expe&ant  on  the  eftatq 
for  life  of  Ann  Milfs9  or  to  the  remainder,  becaufe 
for  this  moiety  Lionel  was  not  tenant  to  the  fracipe* 

s 

£ttt.  f.  291.  §  31.  Hufband  and  wife  being  confidered  in  law  as 
^it"i8!c?i<  °^  perfon,  if  an  eftate  be  limited  to  them  and  the 
k  35*  heirs  of  their  bodies,  or  to  them  and  their  heirs,  they 

do  not  take  by  moieties,  but  are  feifed  of  one  entire 
eftate,  and  the  hufband  alone  takes  nothing ;  not  the 
whole  eftate,  becaufe  the  yvife  has  a  joint  eftate  with 
him  in  poffeffion ;  nor  an  undivided  fnoiety  of  the 
eftate,  becaufe  ishere  are  no  moieties  between  hufband 
and  wife ;  fo  that  if  the  hufband  alone  fuffers  a  reco~ 

»  * 

4  very  of  an  eftate  of  this  kind,  it  will  be  no  bar,  either 

to  a  moiety  or  to  the  whole. 


Owen  r. .  $  32.  Thus,  where  lands  were  rendered  by  fine  to 

3  Rep,  5,        hufband  and  wife  for  life,  and   to  the  heirs  of  the 

body  of  the  hufband.     A  precipe  was  brought  againft 
the  hufband,  whp  fuffered  a  common  recovery,  with 

voucher 
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voucher  over  of  the  common  vouchee,  the  wife  being 

then  alive.     It  was  refolved,  that  this  recovery,  fuf- 

fered   by  the  hufband   only,    fhould  not  bind  the 

remainders,  becaufe  there  are  no  moieties  between  •*■ 

hufband  and  wife,  and  the  hufband  has  no  power  to 

fever  the  joint  tenancy,  or  to  difpofe  of  the  land, 

during  the  life  of  the  wife,  he  not  being  feifed  by 

force  of  the  intail ;  and  although  the  hufband  fur*- 

vived  the  wife,  yet  that  was  not  material,  becaufe  the 

law  confidered  the  cafe  as  it  was  at  the  time  of  the 

recovery. 

§  33.  So,  where  it  was  found,  that  the  grandfather  Clitfaero  t. 
covenanted  to  fland  feifed  to  the  ufe  of  himfelf  and   2  ,&dt Dc6i 
his  wife  for  their  lives,  with  remainder  to  the  heirs 
male  of  the  faid  grandfather,  on  the  body  of  the  faid , 
wife  begotten,  remainder  over ;  the  grandfather  fuf- 
fered  a  common  recovery  and  died,  his  wife  having 
furvived  him.     To  ftipport  this  recovery  it  was  con- 
tended, that  the  cafe  of  Owen  v.  Morgan  was  not 
law ;  for  if  baron  and  feme  had  an  entirety,  then 
each  had  the  whole,  and  therefore  the  baron  might 
make  a  good  tenant  to  the  pracipe  for  the  whole, 
Pemberton  contra,  that  cafe  was  never  queftioned  ;  the 
wife's  eftate  hinders  the  intail  from  executing  in  the 
baron ;  fo  that  it  is  only  a  kind  of  contingent  eftate 
after  the  death  of  the  wife ;  and  the  eftate  tail  cannot  ' 
be  tacked  to  the  eftate  for  life  of  the  hufband,  during 
the  life  of  the  wife,  becaufe,  during  her  life  there  is 
an  intervening  eftate  ;  it  was  therefore  adjudged,  that 
{he  Recovery  was  void. 


44* 
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§  34.  It  fhould  be  obferved,  that  although  where 
an  eftate  is  given  to  hufband  and  wife,  they  do  not 
take  by  moieties,  yet  if  an  eftate  be  given  to  a  man 
and  a  woman  for  life,  in  tail,  or  in  fee,  they  then 
take  by  moieties.  And  even  if  they  fhould  afterwards 
marry,  they  will  continue  to  hold  by  moieties  after 
their  marriage. 


AnlntaHof  a       §  35.  We  have  feen  that  a  common  recovery  may 
b/aRccoray.  *>e  fuffered  of  a  rent^charge  iffuing  out  of  lands,  and 

if  fuch  a  rent  be  granted  in  tail,  with  a  remainder 
over,  a  recovery  fuffered  by  the  tenant  in  tail  will 
bar  it* 


Smith  r. 
Bamaby, 
Carter  52. 
Sid.  285. 
Weeks  v. 
Peach. 

Lut.  1224. 


§  36.  Thus,  where  a  perfon  devifed  a  rent  of  50/L 
fer  annum )  to  be  ifTuing  out  of  lands  to  his  fon  and 
his  heirs  ;  and  if  the  faid  fon  fhould  die  without  heirs 
male  of  his  body,  Then  he  devifed  it  over ;  the  fon 
fuffered  a  recovery  of  this  rent,  and  died  without  iffue 
male.  Lord  Chief  Juilice  Bridgman,  and  all  the 
other  judges  were  of  opinion,  that  the  recovery  was 
good,  and  the  remainder  well  barred  ;  and  this  judg- 
ment was  affirmed  in  the  Court  of  King's  Bench. 


§  37.  A  diftin&ion  has  however  been  adopted 
between  a  grant  of  a  rent-charge  in  tail,  with  a  re- 
mainder  over  of  the  fame  rent-charge  in  fee,  and  a 
grant  of  a  rent-charge  in  tail,  without  any  fubfequent 
limitation  of  it  in  fee.  In  the  firft  cafe  the  tenant  in 
TJt.  28.  c.  2.  t*U  acquires  an  eftate  in  fee  fimple  in  the  rent-charge 
*'  *•  by  means  of  the  common  recovery,  but  in  th?  fecond 

to 


Chaplin  ▼. 
Chaplin. 
3  P.  Wmi 
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he  only  acquires  a  bafe  fee,  determinable  on  his  de- 
ceafe  and  failure  of  iffue. 

§  38.  A  common  recovery  may  be  fuffered  with  a   of  Recoil 
(ingle,  double,  or  treble  voucher;  and  if  a  recovery   rCiW1^ 
is  fuffered  without   any  voucher,  as  if  judgment  is   double 
given  upon  default,  confeffion,  or  merit  dedire  of  the 
tenant,    it  does  not  bind  the  iffue.  in  tail,    becaufe 
they  have  no  recompence,  and  are  not  eftopped  by 
their  father's  judgment,  as  they  claim  paramount  the 
tftoppel  per  formara  doni9  and  therefore  they  may 
falfify  fuch  recovery, 

5  39*  A  recovery  with  fingle  voucher,  that  is, 
where  the  praecipe  is  brought  againft  the  tenant  in  tail 
himfelf  who  immediately  vouches  over  the  common 
vouchee,  is  a  good  bar  to  the  eftate,  whereof  the 
tenant  in  tail  is  in  pofleffion  at  the  time  of  the  reco- 
very; but  is  no  bar  to  any  other  eftate.  A  recovery,  vMeMoar 
with  double  voucher,  that  is,  where  the  tenant  in  tail    *56-  „ 

Bpo.  Rccor. 

is  vouched  and  vouches  over  the  common  vouchee,  is  19. 30. 
a  good  bar,  not  only  to  the  eftate  whereof  he  is  then 
in  pofTeffion,  but  alfo  tb  all  other  eftates  to  which  he 
has  any  right,  although  fuch  eftates  be  devefted  out 
of  him  and  difcontinued,  A  recovery,  with  treble 
voucher,  is  ufed  to  make  a  perpetual  bar  of  the  eftate 
whereof  the  tenant  to  the  praecipe  was  feifed,  and  alfo 
of  every  eftate  of  inheritance  which  has  ever  been  in 
the  firft  or  fecond  vouchee,  or  their  aaceftors ;  and 
alfo  of  all  remainders  and  reverfions  depending  on 
thofe  eftates,  and  all  charges  and  incumbrances  de- 
rived <Wt  of  tfrofe  remainders  and  reverfions* 

S  4°«  The 


■^ 
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Rg»t  109.  §  40.  The  reafon  of  the  difference  between  a  reco* 

very  with  fingle,  and  a  recovery  with  double  voucher, 
is,  that  in  a  recovery  with  fingle  voucher,  where  the 
fracipe  is  brought  againft   the  tenant  in  tail,    who 
vouches  over  the  common  vouchee,  if  the  tenant  is 
not  feifed  of  the  eftate  tail  at  the  time,  the  iffue  in  tail 
may,   after   the  death  of  the  anceftor,  plead,    merit 
tenant  tempore  brevis  nee  unqtcam  po/iea9  and  by  that 
means  avoid  the  recovery ;  for  the  tenant  in  tail  not 
being  feifed  of  the  eftate  tail  at  the  time  of  the  reco- 
very, the  recompence  in  value  can  only  go  in  lieu  of 
the  eftate  whereof  he  was  then  feifed,  and  not  in  lieu 
of  the  eftate  tail ;  fo  that,  as  to  the  iffue  in  tail,  it 
only  operates  as  a  recovery  on  a  falfe  title  which  never 
bound  them,  becaufe  they  could  have  no  recompence 
in  value,     But  where  the  tenant  in  tail  comes  in  upoit 
the  voucher  of  the  tenant  to  the  pracipe,  without  de- 
manding the  lien,  or  counterpleading  the  warranty, 
he  then  comes  in,  in  privity  of  all  the  eftates  he  ever 
had,  though  the  precedent  eftate,  on  which  the  voucher 

ff£otiT4.       depends,  is  devefted,  difcontinued,  and  turned   to  a 
•    \^oox6zl'      "S^  anc*  *ke  recompence  in  value,  which  he  has,  or 

pwen  130.       poffibly  may  have,  bars  the  iffue. 

§  41.  If  a  tenant  in  tail  be  diffeifed,  or  discontinues 
the  eftate  tail,  by  fine  or  feoffment,  and  takes  back  an 
eftate  to  himfelf,  in  fee  or  in  tail,  and  then  fuffers  a 
common  recovery  with  fingle  voucher,  it  will  not  baj 
the  eftate  tail. 

Ante.  §  42.  Thus,  in  Taltarum's  cafe  it  was  refolved,  that 

the  iffue  in  tail  was  not  barrel  4*  the  recovery  of  his 

anceftor^ 
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anceftor,  becaufe  the  recovery  was  only  with  fingle 
youchery  and  the  tenant  in  tail  was  not  a&ually  feifed 
pf  the  eftate  tail  at  the  time  of  the  recovery, 

§  43.  So  if  there  be  tenant  for  life,  remainder  in  Lincoln  Col- 
tail  to  another  perfon,   and  a  ftraAger  diffeifes  the   ^c^rt. 
tenant  for  life,  and  then  enfeoffs  the  perfon  in  re- 
mainder, aganft  whom  a  pracipe  is  brought,  and  he 
fuffers  a '  common  recovery,    this  will  not  bind  the 
remainder  in  tail,  becaufe  the  tenant  in  tail  was  not 
feifed  thereof  at  the  time  when  the  recovery  was  fuf-  , 
fered,  but  had  only  a  right  thereto,  and  fo  the  recom- 
pence  in  value  could  not  extend  to  it. 

* 

§  44.  Where  a  woman,  who  was  tenant  for  life,  Peck  v.  , 
married  the  remainder-man  in  tail,  and  they  joined  in  c^Eu'827' 
levying  a  fine,  fur  done,  grant  &f  render,  whereby  the 
lands  were  rendered  to  the  woman  for  life,  with  re- 
mainder to  the  hufband  and  his  heirs ;  afterwards  the 
hufband  and  wife  fuffered  a  common  recovery,  with 
fingle  voucher,  to  the  ufe  of  the  hufband  and  his 
heirs.  It  was  refolved  that  this  recovery  was  no  bar, 
becaufe  the  perfon  who  fuffered  the  common  recovery 
was  not  feifed  of  the  eftate  tail  at  the  time,  but  of 

• 

an  eftate  in  fee,  which  he  had  taken  back  by  the  fine  ; 
fo  that  the  recompence  in  value  went  to  the  new  eftate 
jn  fee,  and  not  to  the  old  eftate  tail. 

§  45.  In  the  fame  manner,  where  tenant  in  tail,  •  Frefcwater  r. 
with  remainder  over,  covenanted  to  ftand  feifed  to  the   ycw!  51. 
life  of  himfelf  and  his  heirs,  until  the  marriage  of  his 
(on,  then  to  the  ufc  of  himfelf  for  life,  remainder  to 

the 


444 
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the  ufe  of  his  fon  and  the  heirs  of  his  body,  thea 
fullered  a  common  recovery  with  fingle  voucher,  and 
died  without  iffue.  It  was  adjudged  that  the  recovery 
did  not  bar  the  remainder,  expectant  on  the  eftate 
tail,  becaufe  the  covenant  to  ftand  feifed  had  changed 
the  eftate  tail  into  an  eftate  in  fee ;  fo  that  the  perfon 
who  fuffered  the  recovery  was  not  feifed  of  the  eftatQ 
tail  at  the  time* 


Fearn  42. 
Powell  v. 
Price, 
3  P.  Wins. 

S3& 


§  46.  Where  a  perfon  is  tenant  for  life,  with  aa 
intervening  eftate  of  freehold  to  truftees  for  prefervin^ 
contingent  remainders  to  his  fons  and  daughters,  and 
an  unexecuted  remainder  in  tail  to  himfelf ;  a  reco- 
very with  fingle  voucher  will  not  bar  the  remainders 
over* 


Mcredyth  r. 
Leflie, 

6  Drown  Pari. 
Ql  338. 


I' 


§  47.  Thus,  where  Charles  Meredyth  being  feifed 
in  fee  of  the  lands  in  queftion,  and  having  one  fon, 
Henry,  by  a  former  wife,  previous  to  his  marriage 
with  his  fecond  wife  Judith  Savage y  by  articles  in 
confideration  of  the  then  intended  marriage,  which 
foon  after  took  effeft,  and  of  1 000  /.  marriage  por- 
tion, and  of  his  natural  affe&ion  for  his  fon,  Henry, 
covenanted  to  ftand  feifed  of  the  faict  premifes,  to  the 
ufe  of  himfelf  for  life,  and  after  his  deceafe  to  the 
ufe  of  Judith  for  her  life,  and  after  her  deceafe  to  the 
ufe  of  his  fon,  Henry,  for  life,  remainder  to  truftees 
to  fupport  contingent  remainders,  remainder  to  the 
firft  and  other  fons  of  Henry  in  tail  male,  remainder 
to  his  daughter  in  tail,  remainder  to  the  heirs  of  the 
body  of^Henry,  remainder  over.  By  indenture  trim 
fartite9  between  the  laid  Charles  Meredyth,  and  Henry 

Meredytb% 
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Meredyth,  his  elded  fon,  and  heir  apparent,  of  the 
firft  part ;  Philip  Savage ,  and  Henry  Luther ,  of  the 
fecond  part,  and  H.  Wybrants,  of  the  third  part.  It 
was  witneffed,  that  in  performance  of  the  faid  articles 
they  the  faid  Charles  and  Henry  covenanted,  that 
Charles  and  Judith,  his  wife,  and  Henry,  would,  be- 
fore the  end  of  Michaelmas  term  then  next,  levy  a 
fine,  and  fuffer  a  recovery  of  the  lands  comprized  in 
the  faid  articles,  to  the  ufe  of  Charles  Meredyth  for 
life,  and  after  his  deceafe,  then  as  to  a  certain  part  of  : 

the  faid  lands  to  Judith  Meredyth  for  life,  for  her 
jointure,  remainder,  after  the  death  of  Charles  and 
Judith,  to  Henry  for  life,  remainder  to  truflees  to 
preferve  contingent  remainders,  remainder  to  the  firft 
and  other  fons  of  Henry  in  tail  male,  remainder  to  his 
daughters  in  tail,  remainder  te  the  heirs  of  the  body  of 
Henry,  remainder  over.  After  the  death  of  Charles 
Meredyth,  his  fon  Henry  entered  upon  the  lands  com- 
prized in  the  articles  and  fettlement,  and  fuffered  a 
recovery  with  fingle  voucher,  the  writ  of  entry  being 
brought  againft  himfelf  as  tenant  of  the  freehold  who 
vouched  over  the  common  vouchee.  One  of  the 
queftions  in  this  cafe  was,  Whether  this  recovery  fuf- 
fered by  Henry  barred  the  eftate  tail  of  Henry,  and 
the  remainders  over  ?  The  Houfe  of  Lords  direfted 
the  Judges  to  deliver  their  opinion  upon  the  following 
queftion : — A.  tenant  for  life,  remainder  to  truftces  to 
**  preferve  contingent  remainders,  remainder  to  his 
"  firft  and  every  other  fon  in  tail  male,  remainder  to 
his  daughters  in  tail  general,  remainder  to  the  heirs 
of  his  body,  with  remainders  over.  A.  fuffers  a 
recovery  with  fingle  voucher,  being  himfelf  tenant 

«  t9 
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lc  to  the  writ.  Whether  this  recovery  is  good  to  baf 
*  the  remainders  expectant  upon  the  eftate  tail 
"  of  AV*  Whereupon  the  Lord  Chief  juftice  of  the! 
Court  of  Common  Pleas  having  conferred  with  the 
Judges  prefent,  delivered  their  unanimous  opinion, 
That  the  recovery  with  fingle  voucher  did  not  bar  the 
remainders  over.  And  the  Houfe  of  Lords  decreed 
accordingly. 

In  the  preceding  cafes,  if  the  recoveries  had  been 
fuffered  with  double  voucher,  they  would  have  been  a 
good  bar ;  becaufe,  as  the  tenant  in  tail  would  then 
have  come  in  upon  the  voucher,  he  would  have  been 
barred  of  all  the  gftates  and  interefts  which  were  eve? 
in  him. 

Ante*  S  48*  We  have  before  feen,  that  where  an  eftate  is 

given  to  hufband  and  wife  as  joint  tenants,  with  a 
remainder  to  the  hufband  in  tail,  a  recovery  fuffered 
by  the  hufband  alone,  will  not  bar  his  remainder  in 
tail,  becaufe  there  being  no  moieties  between  hufband 
and  wife,  the  hufband  is  not  feifed  of  the  eftate  tail 
during  the  Kfe  of  hi$  wife. 

§  49.  But  if,  in  a  cafe  of  this  kind,'  the  hufband 
fuffers  a  recdvery  with  double  vouehef ,  it  will  be  a 
good  bar  of  the  hufband's  eftate  tail,  becaufe  what 
he  comes  in  as  a  vouchee,  he  comes  in  of  all  the 
eftates  which  are  in  him. 


.  1  ■  1 

Cupplcdikc'i        §  50.  Thus,  where  A.  and  his  wife  were  feifed  of 

Cafe, 

3  Rep.  5.       the  manor  of  B.  to  them  and  the  heirs  male  of  the' 

body 
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body  of  the  faid  A.  The  hufband  levied  a  fine,  and 
a  writ  of  entry  was  brought  againft  the  cognizee  of 
the  fine,  who  vouched  tire  hufband,  and  he  vouched 
over  the  common  vouchee,  and  judgment  was  given 
in  the  ufual  manner.  The  queftion  was,  Whether  the 
remainder  was  well  barred  by  this  recovery,  the  wife 
not  being  vouched  ?  And  it  was  refolved,  that  the  re- 
covery fhould  bar  the  remainder ;  for  although  the 
hufband  alone  was  vouched,  and  not  his  wife,  who 
had  a  joint  eftate  with  him,  yet  the  hufband  coming  in 
as  vouchee,  the  recovery  barred  all  the  eftates  which 
were  ever  in  him. 

§  51.  So  where  A.  was  feifed  of  a  manor  to  him  FltzwSEaaA 
and  his  wife,  and  to  the  heirs  male  of  the  body  of  the  9a/e* 
hufband.  A.  bargained  and  fold  the  manor  to  a 
ftranger,  who  fuffered  a  common  recovery,  in  which 
A.  was  vouched,  who  vouched  over  the  common 
vouchee.  It  was  adjudged,  that  although  A.  alone 
was  vouched,  and  not  his  wife,  yet  that  the  eftate 
tail  was  barred,  for  the  reafons  given  in  the  lafl 
cafe. 

$52.   In  the  fame  manner,    where  A.  who  was   Hallctr. 

feifed  in  fee  of  the  lands  in  queftion,  upon  the  mar-   Saufadcrt, 

n  *  Lev  i&f* 

riage  of  his  fon  D.  covenanted  to  ftand  feifed,  to  th6 

nfe  of  himfetf  for  lifej  remainder  to  the  faid  D.  and 
his  wife,  and  the  heirs  male  of  their  bodies,  remain- 
der to  D.  and  the  heirs  male  of  hi$  body,  with  fereraf 
remainders  over.  A.  died,  and  D.  faffered  a  common? 
recovery  with  double  voucher,  in  which  he  alone  wa» 
Touched,  and  vouched  over  the  common  vouchee  : 

13  the 
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the  wife  died,  and  afterwards  D.  died  without  ifliie* 
It  was  agreed,  ift,  That  this  fettlement  being  made 
before  marriage,  when  the  hufband  and  wife  took 
by  moieties,  and  not  by  intireties,  the  hufband  had 
an  abfolute  power  over  his  own  moiety*  and  there* 
fore,  as  to  the  hufband's  moiety,  the  recovery  was  a 
good  bar :  in  which  this  cafe  differs  from  that  of 
Owen  v.  Morgan*  where  the  fettlement  being  made 
after  the  marriage,  the  hufband  and  wife  took  by  in* 
tireties.  adly,  That  this  recovery  was  no  bar  to  the 
moiety  of  the  wife,  becaufe  (he  was  not  vouched. 
3dly,  That  the  eftate  tail,  which  was  limited  to  D* 
and  his  wife  and  the  heirs  male  of  their  bodies,  being 
determined,  the  remainder  to  D.  in  tail  male  general, 
and  all  the  other  remainders  depending  thereon,  were 
abfolutely  barred  by  the  recovery  ;  for  when  £>.  was 
vouched,  and  vouched  over,  he  came  in  of  all  the 
eftates  he  had,  and  confequently  the  remainder  in  tail 
male  to  himfelf,  and  all  the  remainders  depending  on 
it,  were  well  barred. 

Moody  v.  S  S39  Edward  Moody  tenant  in  tail  under  his  fa- 

Mo?*&  *       ther's  will,  with  a  contingent  remainder  in  fee  to 

AlDD*  Xv*  049* 

himfelf,  being  about  to  marry,  in  1709  conveyed,  by 
way  of  immediate  ufe,  to  the  ufe  of  himfelf  and  his 
intended  wife  for  their  lives,  with  remainder  to  the 
heirs  of  their  bodies,  remainder  <  to  himfelf  and  his 
wife  in  fee ;  Edward  Moody  afterwards  made  his  will 
and  devifed  part  of  his  eftate,  of  which  he  had  fuf- 
fered  a  recovery,  to  his'  younger  fon,  after  the  death 
of  his  wife.  The  wife  died,  and  the  eldeft  fon  fet  up 
%  title  to  the  eftate..    The  bill  was  brought  by  the 

1 5  younger 


Tttle XXXVI.    Recovery.    Cb.  x.  §  53.  -  449 

younger  foil.  It  was  argued  for  the  plaintiff,  that  the 
conveyance  being  before  marriage,  the  hufband  and 
wife  were  intided  in  moieties,  and  in  that  refpe& 

m 

differed  from  the  cafe  of  a  conveyance  to  hufband 
and  wife  after  the  marriage ;  and  that  the  recovery  in 
which  only  the  hufband  was  vouched  barred  a  moiety  of 
the  eftate.  This  was  faid  to  be  doubted  in  Cupfledik/s  Ante, 
cafe,  but  was  fetled  in  Hallet  and  Saunders. — It  was 
argued  for  the  defendant,  ift,  that  there  being  a  cove* 
nant  in  the  fettlement  to  do  all  further  ads  by  fine, 
recovery,  &c.  The  recovery  fuffered  by  Edward 
Moody  was  to  be  confidered  as  an  aft  done,  not  in 
deftru&ion  but  in  confirmation  of  the  fettlement* 
2d,  That  the  hufband  and  wife  were  feifed  of  an  en* 
tire  eftate  which,  according  to  Lord  Coke,  is  infepa* 
rable,  and  therefore  the  recovery  iii  which  the  hufband 
alone  was  vouched,  was  void  in  ioto.  In  reply  it  was 
faid  as  to  the  firft  queftion,  that  Edward  Moody  being 
feifed  of  two  eftates  tail,  the  recovery  barred  both, 
and  as  to  the  fecond,  the  diftin&ion  was  relied  on  be- 
tween a  joint  eftate  given  to  the  hufband  and  wife  be* 
fore  marriage,  and  ar  joint  eftate  given  to  them  after 
marriage ;  the  former  is  feverable,  the  latter  not.— 
Lord  Camden,  Chancellor,  after  taking  time  from  the 
24th  January  to  the  30th  May,  for  confi deration* 
gave  his  opinion,  Firft,  That  the  recovery  was  a 
confirmation  of  the  fettlement  and  not  a  deftru&ion  of 
it,  being  to  be  confidered  as  a  bar  of  the  old  intail 
only.  This  was  a  flight  queftion  and  deferved  little 
notice ;  where  tenant  in  tail  is  vouched,  he  comes  ip 
of  every  eftate  he  has ;  if  it  had  been  his  intention 
only  to  have  barred  the  old  intail,  he  would  have 
Vol.V.  Gg      '  declared 
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declared  fo.  2d,  Queftion,  which  is  the  only  one 
that  deferves  ferious  confideration,  is  as  to  the  opera- 
tion of  the  recovery.  In  general  a  fine  or  recovery  by 
one  joint-tenant  only  fevers  the  joint-tenancy,  and 
operates  on  a  moiety.  Co.  Lit.  187.  makes  the  di- 
ftin&ion  between  a  joint  eftate  given  to  the  hufband 
and  wife  during  the  marriage,  and  a  joint  eftate  to 
them  before  marriage.  In  the  former  cafe  their  inte- 
reft  is  not  feverable,  in  the  latter  cafe  they  take  in 
moieties.  The  doubt  in  Cuppledike's  cafe  arofe  on  a 
joint  eftate  during  marriage;  and  1  Leon.  270,  is 
miftaken  as  to  Lord  Coke's  doubt,  for  the  cafe  of  a 
joint  eftate  before  marriage  is  not  mentioned  in  Cupple- 
d ike's  cafe.  The  queftion  feems  to  have  been  detei- 
xnined  in  Simmond's  cafe,  Moore  92  ;  the  only  doubt 
is,  whether  the  hufband  and  wife  can  hold  moieties ; 
and  in  that  cafe  all  the  Judges  held,  there  were  fevcral 
eftates  tail  between  hufband  and  wife.  It  follows  that 
the   recovery  in  this  cafe  is  a  feverance  of  the  joint 

« 

eftate,  and  paffes  a  moiety, 

Ante.  f.  17.  §  54.  We  have  feen  that  where  a  tenant  in  tail 

levies  a  fine  and  dies,  leaving  iffue,  it  is  a  doubtful 
point  whether  fuch  iffue,  by  being  vouched  in  a  com- 
mon recovery  could  bar  the  remainders,  &V.  depend- 
ing upon  fuch  eftate  tail  But  if  it  is  admitted,  that 
where  a  perfon  is  vouched,  and  vouches  over,  he 
.  comes  in  of  all  the  eftates  and  rights  which  are  in 
him,  it  will  follow  that  in  a  cafe  of  this  kind  the  re- 
■winders  may  be  barred  by  a  common  recovery,  in 
which  the  iffue  of  tenant'  in  tail  comes  in  upon  the 
voucher. 

*'.  -  J  55.  A  com- 
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%  $$•   A  common  recovery  duly  fuffered  is  not    EfftA  of  Rc- 

,  ,  covcrics  m 

only  a  good  bar  to  an  eftate  tail,  but  is  alfo  a  bar  to    barring  Re- 
all  remainders  and  reversions  depending  on  the  eftate    i^vncr^n*n 
tail,  of  which  a  common  recovery  is  fuffered,  and  to 
all  charges  and  incumbrances  created  by  the  perfons 
in  remainder  and  reverfion* 

5  56.  Thus,  where  William  Capet,  being  tenant  in  Capri's  Cafe, 
tail,  remainder  in  tail  to  Richard  Capel,  Richard  l  cp  2* 
Capel  granted  a  rent-charge  of  50  L  per  annum  to  his 
fon  j  afterwards  William  Capel  levied  a  fine  of  his 
eftate  tail  to  two  perfons,  againft  whom  a  pracipe  was 
brought,  who  vouched  William  Capel,  and  he  vouched 
over  the  common  vouchee,  by  which  means  a  recovery 
was  fuffered  of  the  lands.  William  Capel  died  without  > 
iffue,  and  the  queftion  was,  Whether  this  rent-charge, 
granted  by  the  remainder-man,  was  barred  by  the 
recovery  ?  It  was  refolved  by  all  the  Judges,  in  the 
JExchequer  Chamber,  That  this  rent-charge  was  well 
barred,  and  that  a  common  recovery,  duly  fuffered  by 
a  tenant  in  tail,  fhould  not  only  bind  the  remainder, 
and  all  leafes,  charges,  and  incumbrances,  granted  or 
made  by  the  perfon  in  remainder,  but  alfo  the  rever- 
fion, and  all  leafes,  charges,  and  incumbrances, 
granted  or  made  by  the  perfon  in  reverfion ;  and  that 
there  was  no  difference  between  a  reverfion  and  a 
remainder, .  expedtant  upon  an  eftate  tail,  in  that 
refpeflr. 

5  SI*  So  where  A.  was  tenant  in  tail,  remainder  to   cUlmley's 
J?,  in  fee.     B.  granted  his  remainder  to  a  ftranger  for   ^r» 
life,  with  remainder  to  the  Queen  in  fee,  upon  condi* 

G  g  2  tion. 
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don.  A.  the  tenant  in  tail,  fuffered  a  common 
recovery ;  and  the  queftion  was,  Whether  the  reco- 
very barred  the  eflate  for  life,  and  the  remainder  upon 
condition  to  the  Queen?  It  was  refolved,  that  the 
recovery  not  only  barred  the  eftate  tail  of  A.  but  alfo 
the  eftate  for  life  in  remainder,  and  that  the  remainder 
in  fee  limited  to  the  Queen  was  void, 

Hudfom  ▼.  $  58*-  Rowland  Morley  being  feifed  in  fee  made  a 

Benfc»and      feoffment  t0  the  ufe  0f  himfelf,  and  the  heirs  male  of 

•  Lev.  2*.       his  body,  remainder  in  tail  to  feveral  other  perfons, 
3  *6.  *    ***     wkh  ^  provifo,  that  if  Rowland  and  Edward  hiV  fbn, 

and  Lady  Elizabeth  Morley  fhould  happen  to  die,  and 
there  fhould  be  no  iffue  male  of  Rowland y  that 
then  Ann  Morley  fhould  have  a  rent-charge  out  of 
thofe  lands  of  200  L  a  year,  until  (he  received  the 
fum  of  2000  L  Edward  Morley ',  the  laft  iffue  mate 
of  Rowland  Morley ,  made  a  leafe  for  1000  years, 
and  afterwards  levied  a  fine  and  fuffered  a  recovery, 
and  died  without  iffue.  The  queftion  was,  Whether 
the  rent-charge  of  200  /.  a  year,  limited  to  Ann  Mor- 
ley* Vaa  barred  by  this  recovery  ?  It  was  argued,  that 
the  rent-charge  was  only  a  contingent  ufe,  which  was 
not  in  ejfe  when  the.  recovery  was  fuffered :  fo  that 
the  recompence  in  value  could  never  extend  to  it, 
and  therefore  that  it  ought  not  to  be  barred.  As  to 
CapeV%  cfcfe  it  was  obferved,  that  the  rent  was  barred, 
becaufe  it  iffued  out  of  the  remainder  in  tail,  which 
was  barred  by  the  recovery.  But  it  was  refolved,  that 
the  rent-charge  was  barred  by  the  recovery,  becaufe 
all  the  eftates  charged  with  the  rent  were  barred ;  and 
that  Cape?*  cafe  ruled  the  prefent  cafe;  for  in  that 

cafe 
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cafe  all  the  obje&ions  were  made  which  arofe  in  the 
prefent  cafe.  And  Sir  Matthew  Hale  obferved,  that 
about  the  9  Eliz.  if  was  doubted  whether,  if  a  remain- 
der for  years  were  limited  after  an  eftate  tail,  it  could 
be  barred  by  a  recovery  fuffered  of  the  eftate  tail ; 
becaufe  the  leafe  for  years  being  only  a  chattel,  no 
recompence  in  value  could  go  to  it ;  but  it  was  now 
univerfally  allowed,  that  fuch  a  leafe  was  barred  by  a 
recovery* 

* 

§  59.  Thus,  if  lands  be  limited  to^f.  for  life,  re-    j  Keb.  4 II. 
mainder  to  his  firft  and  other  fons  in  tail,  and,  for 
want  of  fuch  iffue,  to  truftees  for  500  years;    the 
tenant  in  tail  in  pofleffion  may  bar  this  remainder  for 
years  by  a  common  recovery. 

§  60.  A  gift  was  made  in  tail,  determinable  on  the    1  Mod.  1 1 1; 
donor's  payment  of  1000/.  with  a  remainder  over:    1  Kcb.  29*1. 
before  the  day  of  payment,  the  tenant  in  tail  fuffered  a 
common  recovery,    and  it  was  adjudged,   that  the 
right  of  the.  donor  to  the   1000  /.  and  alfo  the  re- 
mainder over,'  were  well  barred. 

5  61.  The  power  of  fuffering  a  common  recovery  The  Power  rf 

is   one  of  thofe   privileges  which  is  fo  infeparably  r^™* 

annexed  to  an  eftate  tail,  that  it  cannot  be  reftrained  «■«*  be 

by  any  condition,   limitation,   provifo,   or  covenant  1  iBft.  223  b. 

vhatfoever.  *•*• 

6  Rep.  4.1  a* 

5  62.  Thus,  where  C#  Corbet  covenanted  to  ftand  Corbet'sCafi* 
feifed  of  lands  to  the  ufe  of  himfelf  for  life,  remain-  MifclLyf 
def  to  the  ufe  of  R.  and  the  heirs  male  of  his  body,  £■£» 

J'    6  Rep.  44 

G  g  3  with 
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with  divers  remainders  over.  Provided  that  if  R.  or 
any  of  the  heirs  male  of  his  body  fhould  attempt  or 
procure  any  aft,  or  thing,  by  which  any  eftate  tail  fo 
limited,  fhould  be  undone,  barred,  or  determined, 
that  then  the  ufes  and  eftates  to  him  limited,  who 
fhould  fo  do,  &c.  fhould  ceafe,  only  in  refpect  to 
fuch  perfon  fo  attempting,  in  the  fame  manner  as  if 
fuch  perfon  fo  attempting,  &c •  were  naturally  dead  ; 
and  that  then  immediately  in  all  fuch  cafes,  the  ufes 
of  fuch  lands  fhould  be  to  fuch  perfons  for  fuch  and 
the  like  eftate,  and  in  the  fame  manner  and  form,  and 
with  fuch  remainders  over,  and  under  fuch  limitations 
and  reftriftions,  tffc.  as  if  fuch  perfons  fo  attempting, 
&c.  were  naturally  dead-  Afterwards  Cqrhet  died, 
and  R.  the  firft  tenant  in  tail  fuffered  a  common  reco* 
very  toJiis  own  ufe.  The  perfon  next  in  remainder 
entered :  and  upon  the  queftion,  whether  fuch  entry 
was  lawful  or  not  ? '  the  Court  of  Common  Pleas 
unanimoufly  agreed,  that  this  frovi/h  to  ceafe  an  efiatg 
limited  to  one,  and  the  heirs  jnale  of  his  body,  as  if 
the  tenant  in  tail  were  dead,  was  repugnanr,  impofIibl$, 
and  againft  law,  For  the  death  of  tenant  in  tail,  was 
not  a  cefier  of  the  eftare  tail,  but  the  death  of  tenant 
in  tail,  without  iflue  pf  his  body,  was  the  determina* 
tion  thereof, 

Marv  Por.  §  63.    So  where  lands  were  devifed  to  feveral 

t:ngton'*         daughters  fucceffively  in  tail,  with  a  frovifo,  that  if 
io  Rcpl  37.     any  of  them  fhould  conclude  and  agree  to  or  for  the 

doing  or  execution  of  any  aft,  &c.  whereby  the  lands 
intailed,  &c.  or  any  eftate  or  remainder  thereof  fhould 
by  any  way  or  me?ns,  \>t  difcontinued  qt  aliened,  or 

ibould 
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fliould  do  any  act  or  thing  whereby  the  lands  might 
not  defcend,  remain,  or  come,  as  limited  by  the  will, 
that  then  the  perfon  To  concluding  and  agreeing  to  or. 
for  the  doing  and  execution  of  any  fuch  a&,  bfc. 
fliould  immediately  after  fuch  conclufion  and  agree- 
ment, €sfc.  lofe  and  forfeit  fuch  eftate  and  benefit  as 
flie  and  they  might  claim,  in  fuch  manner  as  if  (he  or 
they  had  never  been  named  in  the  will,  and  thence* 
forth  the  eftate  and  eftates  limited  to  her  or  them 
fliould  utterly  ceafe,  as  fully  to  all  intents  and  purpofes 
as  if  fhe  or  they  were  dead,  without  beirs  of  their 
bodies.    The  firft  tenant  in  tail  Concluded,  and  agreed  to 
fuffer  a  common  recovery.,  and  fuffcred  one  accordingly; 
the  next  in  remainder  claimed  the  efUte  as  forfeited ; 
and  contended,  that  if  the  donor  could  not  reftrain 
the  recovery  after  it  was  fuffered,  becaufe  thereby  the 
remainder  was  barred,  yet  he  might  reftrain  the  con- 
clufion and  agreement  to  fuffer  it,  to  prevent  the  bar 
by  the  recovery.     But  it  was  adjudged,  that  tenant  in 
tail  cannot  be  retrained  by  any  condition  or  limitation 
from  fuffering  a  recovery ;  and  that  it  was  abfurd  to 
lay  that  the  recovery  itfelf  cannot  be  prohibited  by 
any  condition  or  limitation ;  and  yet  that  the  conclu- 
fion or  agreement  to  fuffer  it  may  be  prohibited ;  and 
it  was  alfo  laid  down  in  the  arguments  in  the  fame 
cafe,  that  the  levying  a  fine  within  ftatute  4  Hen.  7. 
£.  24.  and  32  Hen.  8.  c.  36.  to  bar  the  iffue,  was  of 
the  number  of  thofe  incidents  to  an  eftate  tail,  which 
*ouid  not  be  reftrained  by  condition. 

S  64.  But  although  a  condition,  that  tenant  in  tail 
fhall  not  fuffer  a  common  recovery,  is  roid,  yet  it  hat 

G  g  4  been 
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been  determined,  that  a  covenant,  not  to  fuffer  a 
common  recovery,  will  bind  the  affets  cf  the  cove* 
nan  tor. 


Collins  v. 
Plummcr, 
I  P.  Wow. 

IOA. 

3  Vcrn.  635.] 


Vide  2  Ver- 
non J  33.  25 1« 

King  r. 
Burchcllf 
Amb.  379* 


5  65.  Thus,  where  a  perfon,  in  consideration  of 
marriage,  fettled  lands  upon  himfelf  for  life,  remainder 
to  h  s  intended  wife  for  life,  remainder  to  the  heirs  of 
his  body  on  his  wife  to  be  begotten,  remainder  to  his 
own  right  heirs,  and  covenanted  with  the  truftees,  that 
he  would  not  fuffer  any  recovery  to  bar  the  limitations 
in  the  fettlement*  The  hu(band  fuffered  a  recovery 
of  thefe  lands  to  the  ufe  of  himfelf  and  his  heirs. 
The  Lord  Chancellor  was  of  opinion,  that  the  cove* 
nant  did  not  bind  the  land  fo  as  to  defeat  the  recovery. 
But  it  being  pfefled,  that  they  might  be  at  liberty  to 
fue  the  executor,  and  recover  out  of  the  perfooal 
aflets,  an  iflue  was  direded  to  try  what  the  wife  and 
the  iflue  of  the  marriage  were  damnified  by  the  breach 
of  this  covenant. 


Earl  of  Suf- 
folk v.  How- 
ard, 

2  P.  Wms. 
177. 
Bettifon  v. 

Farrincrdofl, 

3  P.  Wmt. 

3*3- 


$  66.  Where  an  heir  in  tail  is  difinherited  by  a  com. 
mon  recovery,  and  fceks  for  relief  in  a  court  of  equity, 
the  recovery,  together  with  the  deeds  for  making  4 
tenant  to  the  pracipe,  will  be  dire&ed  to  be  brought 
before  a  Mafter,  that  the  perfon  thus  barred  may  have 
an  opportunity  of  infpe&ing  them,  and  of  feeing  whe- 
ther any  thing  can  be  difcovered  for  his  advantage* 
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CHAP.  XL 
Of  the  Force  and  Effeft  of  a  Recovery  in  barring  other 

< 

Eftates  and  Inter  efts. 


f  2.  Dower 9  &c* 
7.  Try  a  Eft  airs. 
12.  Wbut  Pejejion  necefary. 
18.  Ponttete  Appendant  or  in  Grofu 


f  12.  Conditions  Collateral. 
28.  Contingent  Remainders* 
31.  Writ  of  Error. 


Se&ion  1. 

A  COMMON  recovery  differs  very  much  in  its 
operation  from  a  fine,  for  it  has  not  the  power 
of  eftablifhing  an  undoubted  title  after  a  certain  num- 
ber  of  years.  A  fine  was  originally  adopted,  as  a 
public  and  folemn  mode  of  alienation  j  and  its  effeft 
in  barring  intails,  arofe  in  conference  of  a  pofirive 
law,  made  fome  centuries  afterwards.  A  recovery 
was  firft  generally  introduced  for  the  purpofe  of  bar* 
ring  intails  only,  and,  therefore,  it  has  not,  in  fome  rc- 
fpe&s,  fo  extenfive  and  powerful  an  effed  as  a  fine* 
But  in  confequence  of  the  principle,  that  where  a  com- 
mon recovery  is  fuffered,  the  recoveror  thereby  ac- 
quires a  new  eftate  in  fee-fimple,  it  has  been  deter- 
mined, that  a  recovery  is  a  good  bar  to  feveral  other 
eftates  and  intcrefts  in  land,  befides  eftates  tail. 

S  *•  By 
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Dowir,  &c.  §  a.  By  the  common  law,  where  a'hufband  being 
*  3*7%  .  impleaded,  had  given  up  the  land  demanded  to  his  ad- 
verfary  de  pie  no,  that  is,  by  a  regular  judicial  furrender, 
the  juftices,  upon  a  writ  of  dower  brought  by  the  wife, 
would  adjudge  the  wife  her  dower*  But,  where  the 
land  was  loft  by  default,  there  was  a  difference  of  opi- 
nion ;  fome  juftices  holding  that  the  widow  was,  in 
fuch  a  cafe,  entitled  to  dower,  others,  that  {he  was 
not.  To  remove  this  ambiguity,  it  was  declared  by  the 
ftatute  of  Wejlminjler  2.  c.  4.  that  a  woman  claiming 
her  dower,  fliould  be  heard  in  this  cafe  as  in  the  for* 
mer ;  and  if  it  was  obje&ed  to  her,  that  her  huiband 
loft  the  land  by  judgment,  fo  that  {he  ought  not  to 
hare  any  dower,  and  upon  enquiry  it  was  found  to  be 
a  judgment  by  default,  then  that  the  tenant  fliould 
further  {hew,  what  he  had  a  right  to  according  to  the 
writ,  which  he  had  firft  brought  againft  the  huiband ; 
and  if  he  proved  the  huiband  had  no  right,  nor  any 
one  but  himfelf,  then  that  the  judgment  fliould  be  quod 
tenuis  recedat  quietus ,  and  quod  uxor  nihil  capiet  de  dote  ; 
but  if  he  could  not  (hew  that,  then  that  the  woman 
fliould  have  judgment  quod  recuperet  dotemfuam. 

%  3*  It  follows,  from  thefe  principles,  that  a  com- 
mon recovery  fuffered  by  a  hufband  alone,  will  not 
bar  his  wife  of  dower,  but  if  the  wife  joins  in  fuch  re* 
2  Rep.  74  a.     *ovei7>  it  will  be  a  good  bar  to  her  claim  of  dower  out 
*?~+3  *•        of  the  lands  comprifed  in  the  recovery,  although  (he 

can  have  no  recompence  in  value,  and  the  wife  fliall  be 
fuppofed  to  have  joined  in  fuch  recovery,  for  the  fole 
purpofe  of  barring  herfelf  from  claiming  her  dower. 

11  §  4.  Thus, 
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5  4.  Thus,  in  the  cafe   of  Eare  v.  Snow,  it   was    Ante  ch.  10. 
agreed  by  all  the  Judges,  that  the  wife  was  named  in   ^^J^  ** 
the  pracipe9  in  order  that  fhe  might  be  barred  of  her 
dower,  for  which  purpofe  women  were  ufually  named 
in  recoveries  had  againft  their  hufbands. 

§  5.  A  woman  may  alfo  bar  herfelf  of  her  jointure, 
by  joining  her  hufband  in  fuffering  a  common  recovery, 
in  the  fame  manner  as  if  fhe  had  joined  him  in  levying 
a  fine,  and  for  the  fame  reafbns. 

§  6.  If  a  married  woman,  having  the  truft  of  a   Tncfafon  ▼. 
term  in  her,  joins  her  hufband  in  fuffering  a  common      jj^ c^/^ 
recovery  of  the  lands  out  of  which  the  term  is  created, 
fhe  will  be  thereby  barred  of  all  her  claim  to  it,  for 
fhe  comes  in  by  voucher,  in  privity  of  all  her  eflate 
legal  and  equitable. 

$  7.  A  common  recovery  fuffered  by  a  ceftul  que  TroftEftatet. 
truft  in  tail,  who  is  in  poffeffion  under  the  truflees, 
will  be  fufficient  to  bar  all  remainders  and  reverfions 
depending  on  fuch  eflate  tail,  although  there  be  no 
legal  tenant  to  the  pracipe. 

§ 

§  8.  Sir  Francis  North  purchafed  certain  lands  in   North  V. 
fifex  from  Richard  Allington,  who  was  ceftui  que  truft  J^npcr" 
in  tail  of  them,  with  remainders  over,  and  had  fuffered   2ihan.  Ca. 
a  common  recovery ;  but  there  was  no  legal  tenant  to    1  Vera.  13. 
the  pracipty  the  freehold  being  in  the  truftees,  who    i^Wms.91. 
were  not  parties  to  the  recovery.     The  queftion  was, 
whether  the  remainders  expedant  on  the  eflate  tail 
were  barred  by  this  recovery.    The  decree  was  in  thefe . 

words: 
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Beverly  ▼. 
Beverley, 
a  Vein,  131. 
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words  :  "  His  Lordihip,  upon  long  debate  of  the  mat- 
ter, on  hearing  what  was  alleged  by  the  counfel  on 
either  fide,  touching  the  fame,  declared  that  he  was 
fully  fatisfied  that  the  faid  recovery  did  fufficiently 
bar  all  remainders  depending  upon  the  eftate  tail  of 
Richard  Allington  who  fuffered  the  fame ;  it  being 
a  general  rule,  that  any  legal  conveyance  or  affur- 
c<  ance  by  a  ccjlui  que  truji  (hall  have  the  fame  effe£fc 
"  and  operation  upon  a  truft,  as  it  fhould  have  had 
"  upon  the  eftate  in  law,  in  cafe  the  truftees  had  exe- 
"  cuted  their  truft ;  otherwife  truftees,  by  refufing  or 
not  being  able  to  execute  their  truft,  might  hinder 
the  tenant  in  tail  of  that  liberty,  to  difpofe  of  his 
eftate,  and  bar  the  remainders,  which  the  law  gives 
"  him  as  incident  to  his  eftate,  which  would  be  ma- 
"  nifeftly  inconvenient,  and  tend  to  the  introducing 
"  of  perpetuities." 


cc 


cc 


cc 


Robinfon  ▼. 
Cumming, 
Forreft.  167, 
l  Atk.  473. 


§  9.  Recoveries  of  this  kind  only  operate  on  the 
truft  eftate  whereof  they  are  fuffered,  and  the  equitable 
remainders  expedanc  thereon ;  but  do  not  affeft  any 
legal  eftate,  fo  that  the  legal  remainder  cannot  be 
barred  by  an  equitable  recovery. 


Salvm  ▼. 
Thornton, 

cited 

X  BroWt 

Cafes  in 

Chan.  73. 
Amb.  Rep. 

545-  $99- 


§10.  Thus,  where  John  Tbomtonb6n^  feifed  of  the 
premifes  for  life,  with  remainder  to  his  firft  fon,  Thomas, 
in  tail  male,  remainder  to  his  fecond  fon,  James,  in 
tail  male,  forfeited  in  the  rebellion  in  1745.  The 
eftate  for  life  being  put  up  for  fale  by  the  commiflion- 
ers,  was  bought  by  Thomas  (the  tenant  in  tail)  but  in 
the  name  of  a  truftee.  Thomas,  thus  having  the  equi- 
table eftate  for  the  life  of  his  father,  and  the  legal 

eftate 
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eftate  tail,  differed  a  recovery,  and  foon  after  died, 

leaving  iffue  a  daughter,  wife  to  the  plaintiff.     Jatnes9 

the  fecond  fon,  took  pofleffion,  fuffered  a  recovery 

(after  the  death  of  his  father  and  the  truftee,  in  whom 

his  eftate  veiled)  and  died,  leaving  two  daughters,  the 

defendants,  who  were  in  pofleffion.     The  bill  was  filed 

by  Sahitty  in  right  of  his  wife,   for  an  account  of 

profits,  and  to  have  the  eftate  delivered  up.     Upon 

the  hearing  at  the  Rolls,  his  Honour  ordered  the  bill 

to  be  retained  for  a  year,  with  liberty  for  the  plaintiff 

to  try  the  validity  of  the  recovery  at  law.     But  it  was 

the  opinion  of  the  court,  that  Thomas**  eftate  for  life 

being  an  equitable  eftate,  and  his  eftate  tail  a  legal 

eftate,  did  not  enable  him  to  fuffer  either  a  perfed  Shapfamd  ▼. 

legal  or  a  perfect  equitable  recovery,  and,  therefore,   t  Brown's  Ct. 

the  recovejry  fuffered  operated  nothing.  in  Chan.  75. 

5  11.  It  has  been  held,   in  a  modern  cafe,  that   Brydgetv. 
where  an  eftate  is  devifed  to  a  perfon  in  feefimple,   .  Vc£7uo. 
upon  truft  for  feveral  perfons  fucceffively  in  tail,  re-   "•• 
mainder  in  tail  to  the  devifee  in  truft,  fuch  a  remainder 
may  be  barred  by  an  equitable  recovery  ;  for  to  create 
a  merger  of  the  equitable  in  the  legal  eftate,  by  their 
union,  both  eftates  muft  be  co-extenfive  and  commen- 
furate;   and,   therefore,   that  an  equitable  recovery 
would  bar  an  equitable  remainder  in  tail  in  the  perfon 
who  had  the  whole  legal  fee. 


S  12.  In  recoveries  of  this  kind,  there  muft  be  an  Wm  *£ffcf^ 

fion  ncccfiary. 
equitable  tenant  to  the  pracipe,  that  i$,  the  truft  eftate 

» 

muft  be  conveyed  to  a  third  perfon,  againft  whom  the 

writ 
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writ  mud  be  brought,  in  the  fame  manner  as  in  re- 
coveries of  legal  eftates. 


Bamaby  v.  §  i  *".  Where  an  eftate  was  devifed  to  truftees  and 

*  VcfTjun.      ***«*  heirs,  in  truft  to  receive  and  pay  over  the  rents 
aS6.  jmd  profits  to  a  married  woman  for  life,  for  her  fepa- 

rate  ufe,  and,  after  her  deceafe,  to  convey  to  her 
daughters  as  tenants  in  common  in  tail,  with  remain- 
der, it  was  held,  that  the  wife  took  an  equitable  eftate 
for  life,  and  that  a  conveyance  from  her  and  her  huf- 
band,  by  leafe  and  releafe,  was  fufficient  to  make  a 
good  equitable  tenant  to  the  pracipe. 

aCh.Ca.64.       S'J4-  W  there  be  a  r$/?«i  que  truft  for  life,  before 

the  cefiui  que  truft  in  tail,  fo  that,  in  cafe  the  legal  eftate 
had  been  conveyed  according  to  the  trufts,  the  tenant 
in  tail  could  not  bar  the  eftate  tail  by  a  common  reco- 
very, there  the  ceftui  que  truft  in  tail  cannot  bar  his 
eftate  tail  by  a  recovery* 

Tit.xs.di.  i.       S  JS*  Where  an  eftate  is  conveyed  or  devifed  to 
2?*  truftees  and  their  heirs,  upon  truft  to  pay  debts  gene* 

rally,  or  fuch  debts  as  are  fpecified,  and  after  payment 
of  fuch  debts,  or  when  fuch  debts  (hall  be  paid,  then 
in  truft  for  A.  B.  or  in  truft  to  convey  fuch  parts  of 
the  eftate  as  (hall  remain  unfold  to  A.  B.  in  either  of 
thofe  cafes  A.  B.  has  a  truft  eftate  in  the  furplus  veiled 
in  him  immediately  upon  the  execution  of  the  deed,  or 
the  death  of  the  teftator,  and  may  fuffer  an  equitable 
recovery  of  fuch  eftate. 

$  16.  This 


Tttle  XXXVI.    Recovery.    Ch.  xi.  S  itf.  4*3 

§  1 6.  This  point  was  lately  inveftigated  with  great 
learning  and  ability  in  confequence  of  an  obje&ion  that 
was  made  to  the  title  of  the  Marquis  of  Bath  to  an 
eflate  upon  the  following  cafe : 

By  a  fettlement  previous  to  the  marriage  of  Lord  Vide  CoIIec- 
Bath  (then  Lord  Weymouth)  certain  eftates  were  con-  ca^voU™. *" 
veyed  to  the  ufe  of  Lord  Bath  for  life,  remainder  to  P-  a,4* 
the  intent  that  Lady  Bath  fhould  receive  a  jointure,  re- 
mainder for  a  term  of  years  to  raife  portions  for 
younger  children,  remainder  to  the  firfl  and  other  font 
of  the  marriage.  The  eftate  thus  fettled  being  fubjeft 
to  fcveral  incumbrances,  other  eftates  were  limited  to 
truftees  in  fee,  upon  trufl  to  ftand  feifed  thereof  as  a 
collateral  fecurity  to  prote£t  the  fettled  eftates j  and,  in 
order  to  difcharge  the  faid  inc&nbrances,  it  was  declar- 
ed, that  the  truftees  fhould,  by  mortgage  or  fale  of  the 
eftates  conveyed  to  them,  raife  fuch  fums  of  money  as 
fhould  be  neceflary  to  pay  off  the  incumbrances  ;  and 
it  was  agreed,  that  after  all  the  incumbrances  fhould 
be  paid,  and  all  the  other  trufts  fhould  be  performed, 
the  truftees  fhould  ftand  feifed  of  fo  much  of  the  faid 
tftates  as  fhould  remain  unfold,  and  of  the*  equity  of 
redemption  of  fo  much  as  fhould  have  been  mortgaged, 
upon  truft  to  fettle  and  convey  the  fame  to  Lord  Bath 
for  life,  remainder  to  his  firft  and  other  fons  in  tail 
male.  No  fale  or  mortgage  was  ever  made  by  the 
truftees,  nor  were  any  of  the  incumbrances  paid  off 
until  1787,  when  Lord  Bath  and  his  eldeft  fon  joined 
in  a  recovery  of  the  eftates  which  had  been  conveyed 
to  the  truftees.  The  validity  of  this  recovery  was  ob- 
jected to,  becaufe  it  was  fuffercd  before  the  debts  were 

paid, 
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1  Atk.  578.     paid,  and  the  obje&ion  was  founded  on  a  did  urn  of 
i  Vtfty  144.    Lor(j  Har(jwicke  in  the  cafe  of  Bagshaw  v.  Spencer, 

which  was  a  devife  to  five  perfons  and  their  heirs,  in 
truft  to  pay  debts,  and  then  as  to  one  moiety  to  the 
ufe  of  Benjamim  Bagshaw  for  life,  remainder  to  trus- 
tees to  preferve  contingent  remainders,  remainder  to 
the  heirs  of  the  body  of  Benjamin  Bagshaw,  remainder 
over.  Benjamin  Bagshaw  fuffered  a  recovery  before 
the  debts  were  paid,  and  a  fuit  in  Chancery  being  in- 
ftituted  to  afcertain  what  eftate  Benjamin  Bagshaw  took 
by  this  devife,  Lord  Uardwicke  faid,  that  the  devife 
to  Benjamin  Bagshaw  was  merely  a  truft  in  equity,  for, 
as  the  firft  devife  was  to  the  truftees  and  their  heirs, 
it  carried  the  whole  fee  in  point  of  law ;  that  it  could 
not  be  conftrued  an  executory  devife  of  the  legal  eftate, 
for,  in  that  cafe,  it  would  be  too  remote,  being  given 

after  all  debts  fhould  be  paid,  which  might,  in  point 

» 

of  time,  exceed  a  life  or  lives  in  being,  or  any  other 
time  allowed  by  law.  After  which,  his  Lordfhip  is 
ftated  to  have  faid  thefe  words :  "  That  the  recovery 
"  fuffered  was  before  the  debts  were  paid,  and,  confe- 
"  quently,  Bagshaw  could  not  make  a  good  tenant  to  the 
#c  pracipe  to  fupport  the  recovery."  Upon  the  autho- 
rity of  this  paffage,  it  was  contended,  that  whether  the 
limitation  to  Lord  Bath  was  confidered  as  a  Springing 
or  fhifting  ufe  at  law,  or  a  Springing  executory  truft, 
it  was  not  barred  by  the  recovery  fuffered  by  Lord 
Bath,  becaufe,  at  the  time  of  Suffering  the  recovery, 
the  event  on  which  the  limitation  was  to  take  effeft, 
namely,  the  difcharge  of  the  debts,  had  not  happened. 
On  the  other  fide,  it  was  clearly  laid  down  and  proved 
by  Sir  John  Scott,  Mr*  Maddocks,  and  Mr.  Fearne,  that 

the 
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the  limitation  to  Lord  Bath  in  the  fettlement,  gave 
him  an  immediate  veiled  interefl  in  the  furplus  of  the 
pflate  after  payment  of  the  debts ;  that  in  the  cafe  of 
Bags  haw  and  Spencer,  both  the  Mailer  of  the  Rolls 
and  Lord  Hardwicke  agreed,  that  the  devife  to  Ben* 
jamin  Bagshaw  was  an  interefl  a&ually  veiled  in  him. 
As  to  the  idea  of  its  being  an  executory  devife  of 
the  legal  eftate,  Lord  Hardwicke  faid,  if  the  will  was 
to  be  conilrued  in  that  manner,  the  devife  would  be 
too  remote,  being  after  payment  of  debts  ;  but  even 
admitting  it  to  be  a  good  executory  devife  of  the  legal 
cilate  to  Benjamin  Bagshaw,  yet  it  did  not  veil  in  him, 
nor  could  his  devifee  claim  it,  becaufe  the  recovery  was 
fvffered  before  the  debts  'were  faid,  and  confequently 
^vhiljl  the  fee  was  in  the  trujlees,  fo  that  be  could  not 
make  a  good  tenant  to  the  precipe.  The  meaning  of  the 
expreflion  of  Lord  Hardwicke  fo  much  relied  on,  wat 
therefore  no  more  than  this — that  a  perfon  to  whom 
an  executory  devife  of  a  legal  eftate  is  made  cannot 
fuffer  a  recovery  until  the  event,  on  which  the  exe* 
cutory  devife  is  directed  to  take  effeft,  has  happened. 

It  was  admitted,  that  there  was  a  ftrift  analogy  be* 
tween  executory  devifes  and  fpringing  executory  trufts, 
from  which,  it  was  concluded,  that  if  a  devife  of  an 
eftate  after  payment  of  debts  was  not  good  as  an  exe- 
cutory devife,  m  limitation  of  the  fame  kind  in  a  deed 
would  be  void  as  a  future  executory  trail;  confe- 
quently, the  truft  created  in  Lord  Bath's  fettlement, 
to 'fcttle  the  cftates  after  payment  of  the  debts,  would 
have  been  vend  as  an  executory  ufe  or  truft,  and  the 
eftate  rauft  have  refulted  to  Lord  Bath  and  his  heirs 

Vol.V.  Hh  who 
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who  was  the  original  owner  of  the  inheritance ;  front 
whence  it  followed,  that  any  conreyance  by  Lord 
Both  would  make  a  good  equitable  tide,  fubject  to 
the  truft  for  payment  of  the  debts-  It  was,  hilly, 
laid,  that  the  payment  of  debts  was  not  a  condition 
precedent,  unich  muil  be  performed  before  a  fubfe- 
quent  limitation  or  devife  could  take  effed,  but  fuch 
fubfequent  limitation  or  devife  was  an  intereft  commen- 
cing at  the  fame  time,  and  concurrent  with  the  limita- 
tion or  devife  for  payment  of  debts ;  and  the  words 
after  pdyrhent  of  debts  >  or  loben  the  debts  jhall  be  paid, 
only  denoted  the  drdet  or  coutfe  in  which  the  feveral 
mterefb  (hould  take  place  in  point  of  actual  pofleffion 
and  perception  of  the  profits,  without  preventing  the 
fubfequent  eitates,  whether  legal  or  equitable,  from  be- 
coming vefted  in  intereft,  at  the  fame  time  with  thofe 
which  were  prior  to  them  in  point  of  limitation. 

?'*£<*  *•  S  *  7*  R  was  determined  in  a  modern  cafe*  that  a 

Uglier,  jVef.   truil  cilate  pafled  by  the  deed  to  make  a  tenant  to  the 

praeipej  the  words  being  fufficiently  extenfive  for  that 
purpofc,  although  the  tenant  in  tail  did  not  apprehend 
at  the  time  that  the  eflate  belonged  to  him  ;  and  that* 
as  no  adverfe  pofleflion  was  fhewn,  the  rightful  owner 
muft  be  prefumed  to  have  been  in  pofleffion. 

Po*rm  Ap-         §  *8-  Where  a  perfon  has  a  power  appendant,  at 
p.  n<Lht,  onn   jn  grofg,  if  he  fuffers  a  recovety  of  the  lands,  to  which 

the  power  relates,  it  will  bar  and  deftroy  it,  becaufe 
the  lands  are  fuppofed  to  have  been  recovered  by  a 
right  which  is  paramount  to  that  of  the  perfon  who 

11  created 
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created  the  power,  and  which  therefore  over-Teaches 


it. 


§19.  Thus,  where  lands  were  devifed  to  Bernard  King  t.  Mel- 
Melling  for  life,  and,  after  his  death,  to  the  iflue  of  j5paLcY- 
his  body  by  a  fecond  wife  (he  hiving  at  the  timfc  of  the  x  Ycqt'  225- 
devife  another  wife),  and  for  default  of  fuch  -  iflue,  to. 
John  Melling,  provided  that  Bernard  might  fettle  a 
jointure  on  his  fecond  wife.     Bernard  Melling  entered 
on  the  death  of  the  devifor,  and,  during  the  life  of  his 
firft  wife,  fuffered  a  common  recovery,  to  the  ufe  of 
himfelf  and  his  heirs* 

» 

It  was  agreed,  in  the  Exchequer-chamber,  by  all 
the  judges,  ift,  That  Bernard  Melling  took  ah  eftate 
tail  by  the  devife  ;  and,  2d,  That  the  power  to  make 
a  jointure  was  deftroyed  by  the  recovery. 

§  10.  A  fettlement  was  made  of  lands  to  the  ufe  of  s^yiUt  r 
A.  for  ninety-nine  years,  if  he  fhotdd  fo  long  live,   Bhckeit, 
remainder  to  truftees  during  the  life  of  A.  to  preferve  777\ 
contingent  remainders,  remainder  over,  with  a  power 
to  A.  to  charge  the  lands  with  divers  funis  of  money- 
A.+  the  truftees,  and  the  remainder*  man  in  tail,  joined 
in  fuffering  a  common  recovery,  and  declaring  new 
ufe*  thereof,  viz.  <  to  the  ufe  of  A.  for  life,  with  re- 
mainder, over.  .  it  was  determined/ that  ;tte  joining- rf 
A.  in  tnakifagitbe  new  fctttement*  without  sefisrv|ng:  a 
power  to  charge  the  pnenrifes  with  the  faid;mpneyr  hid 
deftroyed  .that .  power  which  A-  had :  c£  charging:)  vfor 
(he  contrary  co&ftnt&fon' would  enable  him.  to  defiat 

tajOWB  gstfu :  j     •  l     .  jt  ;r-\  :  ?  \*  l>:  .  l  -•  ' 
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Tk  Si-  S  %u  Powers  collateral  to  the  land  are  not  barred 

by  a  common  recovery,  for  the  fame  reafoq  that  they 
are  not  barred  by  a  fine. 


Condition* 
Collateral 
Fearne  3 10. 


§  22.  A  common  recovery  fuffercd  by  a  tenant  is 
tail,  bars  all  collateral  conditions  which  are  to  take 
place  on  the  determination  of  fuch  eftate  tail, . 


Page  f . 
Hayward, 
f  igot  176. 
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>  J5  ^3«  Thus,  where  Nicholas  S carle  deviled  lands  to 
his  niece  Mary  Bryant,  and  the  heirs-male  of  her  body, 
upon  condition,  and  provided  (he  intermarried,  and 
had  iflue  male  by  a  perfon  firnamed  Searle,  and,  in 
default  of  both  thefe  conditions,  he  devifed  the  lands 
tp  Elizabeth  in  the  fame  maimer.  Mary  Bryant  mar- 
Bed  one  Cliff,  and  with  htm  levie4  a  fine,  and  fuffcred 
31  recovery  of  the  lands  in  which  (he  and  her  huiband 
were  vouched^  It  W33  adjudged  by  the  whole  court  j 
1  ft,  That  the  eftate  devifed  to  Mary  was  a  good  eftate 
)&  fpecisd  tail ;  that  is,  to  her  and  the  heirs-male  of  her 
fc>dy  begotten  by  a  Sear/e  /  id,  Th*t  the  words  up* 
condition,  ttfe.  though  exprefs  wgrds  of  condition, 
ftould  be  t &eo  to  be  words  of  limitation  ;  3d,  That 
the  cH»t?  tail  of  Mtiry  did  not  eeafe  by  marrying  a 
$erfbn  whole  name  was  not  Seark,  becpufe  fee  might 
poffiWy  furvive  her  firft  bju&and,  and  afterwards  marry 
a  perfonr  of  the  jname  rf  Stork  ;,  4th,  That  if  the  eftate 
had  been  devifed  to  Mary,  and  the  baramale  of  her 
body,  by  a  Searle  to  J>e  begotten,  prodded,  and  upon 
toaditkm,  thai  Tf  fhe  mar riafri  any  other  prirfbo.  but  9 
Bcarlt,  the  tftateiihQuld'gaovev,  a  common  letoverf 
ftrifottdOtefoia  marriags would  bar  the  *ft*te  t&  and 
remainders  $  and  ithe  court  took  a  differ «««' between  a 

li  collateral 


7  - tf 
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Collateral  condition^  and  a  condition  that  Tans  -with  the' 
knd ;  for  if  a  donor  refefves  a  rent  with  *  condition  to 

te-entef*  a  recovery  Vri\\  not  tar  it;  alitor*  if  the  *  Mod.  108* 

Condition  be  to  reenter  for  rion  payment  of  a  fum  %  Lev.  28* 

In  groft; 

» 

§  24.  So,  where  lands  wer£ devifed  to  feveralper^  Gulliver  t. 
fons  fucceffively  in  tail,  and  a  daufe  was  inferted  by  4gu£  l9^. 
the  teftator,  that  whenever  the  eftates  devifed  fliould 
come  to  any  of  the  perfons  therein  named,  they  fhould 
fake  iipoii  tkeirt  the  name  of  W.  only;    The  firft  per- 
fon  t<*  whom  the  lands  were  devifed  in  tail,  fuffered  i    % 
common  recovery  of  the  eftate  tail,  ht  which  he  wai 
Vouched,  and  vouched  over,  and  nevefr  took  the  namrf 
of  W. ;  the  perTon  who  was  next  in  remainder,  entered 
for  a  breach  of  the  prbvifo,  on  account  of  the  firft  de- 
vifee's  not  having  changed  his  name.    It  was  agreed  Amh.  Rep. 
t>y  the  whole  court*  that  if  this  prwi/bwert  considered  *a  # 
as  a  condition*  it  was  collateral  and  fubfequent,  and 
was  therefore  well  barred  by  the  recovery; 

§25.  Devereux  Edgar  being  feifed  of  the  prextufes  Driver  ex 
in  queftion,  devifed  them  a*  follows :  "  I  gjve  ani  J^JJf * 
*  bequeath  unto  my  daughter  Temperance  Edgar  >  all  Cowper  379. 
"  that  my  farm  or  eftate  called  the  Breed  Farmy  &c, 
u  to  hold  tke  lame  from  and  after  the  death  of  my 
"  wife,  to  the  faid  Temperance  my  daughter,  and  to 
"  the  heirs  of  her  body  lawfully  begotten ;  and  for 
u  want  of  fuch  heirs,  to  my  right  heirs  for  ever* 
Item,  I  give  and  bequeath  unto  my  daughter  Mary 
€C  Edgar  all  that  my  farm,  fsfc.  to  h^ve  and  to  hold 
—  to  the  £ud  Mary,  and  to  the  heirs  of  her  body  bro- 
il h  $  •*  fully 


/  *>      *    * 
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"  -fully  to  be  begotten ;  and  herein  my  mind  and  will 
"  is  further  declared,  that  in  cafe  either  of  my  faij 
"  daughters  Temperance  or  Mary  fhail  happen  to  die, 
"  or  depart  this  life,  fingle,  married,  <or  widows,  not 
"  leaving  children  or  child  living  at  their  deceafe  le* 
"  gaily  begotten,  that  then  her  gift,  legacy,  or  bequeft 
**  herein,  or  eftate  given  her  by  this  my  will,  (hall  be 
entirely  void  as  to  inheritance  of  heirs,  and  of  none 
effeft j  and  the  eftate  fo  given  her,  fo  dying  without 
u  heirs  of  her  body,  fhall  defcend  and  go  to  my  heir 
fc  male  and  his  heirs  male."  Mary  Edgar  fuffered  a 
recovery  of  the  premifes  in  queftion,  to  the  ufe  of 
hcrfelfin  fee,. and  afterwards  died  unmarried.  The 
queftion  was,  Whether  the  recovery  fuffered  by  Mary 
Edgar  barred  the  limitation  over?  Lord  Mansfield 
faid,  the  validity  of  the  recovery  fuffered  by  Mary 
depended  upon  whether  fhe  was  tenant  in  tail,  or  tenant 
fqr  life  of  the  eftate  thus  devifed  to  her.  Now  the  eftate 
was  given,  to  her  and  the  heirs  of  her  body,  which  was  an 
tftate  tail ;  neverthelefs,  the  intention  of  the  teftator  might 
reftrain  that  eftate  of  inheritance,  and  confine  it  to  an 
c&ate  for  life  only;  and,  although  it  was  infifted,  that  the 
teftator  had  reft  rained  the  eftate  of,  inheritance  during 
her  life,  yet  he  had  only  reftrained  it  upon  future  con- 
tingencies the  firft  of  which  was  the  event  of  her  own 
death-;  but,  until  that  contingency  happened,  the  in- 
heritance was  m  her.  The  fecorid  was  upon  her  leav- 
mg  no  children.  It  was  manifeft  that"  the  intention  of 
the  teftator  was,  to  prevent  a  common  recovery  being 
fuffered  ;  but  where  a  teftator  intends  that  which  by 
law  he  cannot  do,  the  law1  will  not  allow  his  intention 
to  lake'efied.    If,  therefore^  Mary  Edgar  was  tenant 

in 
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in  tail  to  the  hour  of  her  death,  nothing  was  fo  clear, 
as  that  all  conditions  limited  upon  fuch  an  eftate  tail, 
\yere  avoided  by  the  common  recovery  which  had  been 
fuffered ;  and  the  court  were  of  opinion,  that  Mpry 
took  an  eftate  tail  by  the  devife. 

§  26.  Although  a  common  recovery  fuffered  by  a  Fearne  Ex 
tenant  in  tail  bars  all  collateral  conditions  fubfequent,  cv'  7  * 
and  limitations  over ;  yet  a  common  recovery  has  this 
operation  only  when  fuffered  by  a  tenant  in  tail ;  for 
9.  recovery  fuffered  by  a  tenant  in  fee-fimple  will  not 
bar  an  executory  eflate,  conditional  limitation,  or  cole 
lateral  condition,  as  will  be  {hewn  in  a  fubfequent 
chapter,  t 

§27,  If  a  gift  in  tail  be  made,  rendering  a  rent,  whyte* 
and  the  tenant  in  tail  fuffers  a  recovery,  it  will  not  bar  ^clt#  Cro# 
the  rent,  which  will  dill  remain  as  a  collateral  charge  2  Lev.  30. 
on  the  land  diflrainable  of  common  right;  for  fipce  the   p^  139.    ' 
tenant  in  tail  took  the  land  fubjeft  to  that  charge  by 
tb«  original  donation,  the  re?overor  who  claims  under 
him  can  only  have  the  eilate  in  the  faiae  manner  as  he 
who  fuffered  the  recovery  ha4  it.     But  if  there  had 
been  a  condition  of  re-entry,  on  the  non-payment  of 
the  rentj  it  would  have  been  deftroyed. 

§  28.  A  common  recovery  bars,  ail  contingent  re-  cont{0ffent 

maunders  depending  on  the  eftate  whereof  the  recovery  Remamder* 

is  fuffered,  becaufe  the*recovery  deftroys  the  particular  £  L' 
dilate  on  which  the  contingent  remainders  depend. 

H  h  4  $  29«  Thu$> 
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Holmes, 
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»33 


title  XXXVI.    Recovery.    Ch.  ±i.  S  29*— 3** 

§  19.  Thus,  where  a  perfon  devifed  lands  to  his 

* 

ddcft  fon  Thomas  for  life,  and  if  he  died  without  iffue 
living  at  the  time  of  his  death,  then  he  devifed  the 
lands  to  another  fon  and  his  heirs  ;  but  if  Thomas  had 
iflue  living  at  the  time  of  his  death,  that  then  the  fee 
fhould  remain  to  the  right  heirs  of  Thomas  for  ever. 
Thomas  entered  upon  the  death  of  his  father,  and  fuf- 
fered  a  common  recovery,  and  afterwards  died  without 
iflue.  It  was  refoived,  that  Thomas  was  tenant  for  life, 
with  a  contingent  remainder  in  fee  to  his  right  heirs, 
and  that  the  contingent  remainder  was  deftroyed  by  the 
recovery. 


Lodctington 
▼.  &imt, 
1  L.  Riyn. 
203. 

Salk.  243. 
3  Lev.  4^x. 
Fearne  282. 


Carter  ▼. 
Barnadiftoa, 

1  P.  W.  505. 


5  30.  So  where  lands  were  devifed  to  A.  for  life, 
without  impeachment  of  wade ;  and,  in  cafe  he  fhould 
have  any  iflue  male,  then  to  fuch  iflue  male,  and  his 
heirs  for  ever;  and  if  he  fhould  die  without  iflue 
male,  then  to  B.  and  his  heirs  for  ever.  A.  entered, 
fuffered  a  common  recovery,  and  died  without  iflue ; 
and  it  was  held,,  that  the  remainders  over  being  con- 
tingent, were  barred  by  the  recovery.  Another  cafe 
arofe  on  this  will,  in  wnich  the  fame  point  was  deter- 
mined by  the  Houfe  of  Lords.  And  in  the  cafes  of 
Doe  ex  dem.  Brown  v.  Holm,  3  Wilforis  Reports  237. 
Goodrigbt  v.  Dunham,  Douglas  264.  and  Goodrigbt  v. 
Billingtofty  id.  753.  this  do&rine  is  confirmed. 


Writ  of 
Error* 


§  31.  A  common  recovery  fuffered  after  an  errone- 
ous fine,  will  bar  the  iflue  in  tail  from  bringing  a  writ 
of  error  to  reverie  the  fine  j  and  even  an  erroneous 
recovery  will  bar  a  writ  ef  error  to  reverie  a  fine  until 
the  recovery  is  reverfed,  becaufe  a  common  recovery 

14  with 
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with  voucher,  bars  every  kind  of  right  which  the 
vouchee  or  his  heirs  can  have  to  the  land ;  but  a  void 
recovery  is  no  bar. 

§  32.  Thus,  where  R.  Barton,  being  tenant  in  tail,  Barton  ▼. 
levied  an  erroneous  fine,  and  afterwards  a  writ  of  entry  ei;z.  U3.  * 
was  brought  againft  the  cognizee,  who  appeared  and 
vouched  over  R.  Barton,  and  he  vouched  over  the 
common  vouchee.  After  the  death  of  R.  Barton, 
the  iflue  in  tail  brought  a  writ  of  error  to  reverfe  the 
fine,  to  which  the  recovery  was  pleaded  in  bar.  And 
it  was  refolved,  that  when  tenant  in  tail  levies  an  erro- 
ous  fine,  he  hath  yet  a  right  to  the  land,  which,  by 
his  entry  into  the  warranty,  and  recovering  thereby  an 
intended  recompence  in  value,  is  barred.  For  although 
tenant  in  tail  cannot  by  deed  releafe  errors  to  for  the  % 

iflue  in  tail,  yet  as  by  fine  or  recovery  he  may  bar  the 
eftate  tail  itfelf,  fo  may  he  bar  the  writ  of  error ;  and 
when  he  enters  into  the  warranty  and  vouches  over, 
and  hath  recompence,  he  is  in  by  his  warranty  of  all  * 

eftates,  and  the  recompence  in  value  is  a  fufficient  bar 
to  all  eftates  and  rights  which  he  had  in  him. 
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RECOVERY, 
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CHAP.  XII. 


Of  fame  other  EffeSts  of  a  Recovery. 


Operates  at  a 

Forfeiture  of 

an  Eftate  for 

Life. 

Pelham't 

Cafe. 

l  Rep.  ij. 


i  Inft.  35  b. 


|  I.  Operates  as  a  Forfeiture  of 
an  ERatefor  Life* 
4.  EJlopfet. 


5.  Infime  Cafes  alters  the  Defc 
9.  Revokes  a  Devj/e. 
10.  Ltts  in  prior  Incumbrances 


Se&ion  1. 
A  Common  Recovery  fuffered  by  a  tenant  for  life, 
without  the  concurrence  of  the  perfbn  in  re 
mainder  or  reverfion,  operates  as  a  forfeiture  of  his 
eftate  for  life,  in  the  fame  Manner  as  if  he  had  levied 
a  fine,  or  made  a  feoffment  in  fee.  This  do&rine  was 
deduced  from  the  Common  Law ;  for  if  a  demandant 
in  a  real  a&ion  recovered  againft  a  tenant  for  life  by 
default,  or  nient  dedire,  or  by  pleading  covenoufly,  to 
the  difherifon  of  the  perfon  in  reverfion,  the  tenant 
for  life  forfeited  his  eftate ;  for  he  was  entrufted  with 
the  freehold,  and  was  to  anfwer  the  pracipes  of 
ftrangers,  and  defend  his  own,  as  well  as  the  rever- 
fioner's  eftate  \  fo  that  when  he  gave  way  to  the  de- 
mandant's a£tion,  or  vouched  a  ftranger,  he  admitted 
the  reverfion  to  be  in  fuch  demandant  or  ftranger,  and 
confequently  denied  the  tenure  of  the  reverfioner, 
which  was  a  forfeiture. 

Sa.  If 
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§  a.  If  a  tenant  for  life  has  alio  an  eftate  in  re-  Doe  ▼.  Lord 
mainder,    he  may  then  fuffer  a .  common  recovery  5  Term  *' 
without  incurring  a  forfeiture.  RcP«  32°* 

.  §  V  One  Richards  being  tenant  for  life,  with  re*  Smith  t. 
mainder  to  hisfirft  and  other  fons  in  tail,  remainder  to   ,  Term' Rep. 
the  heirs  of  his  body.    Richards  conveyed  his  eftate  by  738« 
leafe  and  teleafc  to  a  third  perfon  to  make  him  tenant 
to  the  pracipe,  and  fuflcred  a  recovery.  .  The  queftion 
was,  whether  this  recovery  operated  as  a  forfeiture.   The 
court  was  of  opinion  that  the  recovery  did  not  operate  as 
a  forfeiture.    That  the  paflage  in  1  Injl.  35  b.  could  only 
be  underftood  of  a  bare  tenant  for  fife  who.  took  upon 
himfelf  to  do  an  ad  inconfiftent  with  the  nature  of  his 
eftate,  and  which  before  the  ftatute  of  14  Eliz.  would  have  Ante  c.  s. 
difplaced  the  remainders.     The  forfeiture  of  his  eftate  f\20' 
was  therefore  a  proper  punUhment  upon  him  for  at* 
tempting  to  do  an  aft  inconfiftent  with  his  tenure,  and 
calculated  to  injure  the  perfon  in  reverfion.     But  the 
law  will  never  punifh  a  man  for  doing  that  which  is 
not  inconfiftent  with  the  nature  of  his  eftate,  and 

*  *  ♦ 

which  may  have  a  legal  operation.  Such  was  this 
cafe,  for  Richards  flood  in  two  feveral  chara&ers, 
that  of  tenant  for  life,  with  a  remainder  in  tail  fubfe* 
quent  to  that  limited  to  his  firft  and  other  fons.  This- 
remainder  in  tail  was  all  that  he  fought  to  bar,  and 
the  law  fays  that  having  the  immediate  freehold,  and 
an  eftate  tail  in  remainder  in  him,  he  has  a  right  to 
bar  it.     The  next  thing  thert  was,  whether  the  reel*.  ' 

very  itfelf  wotlld  operate  fo  as  to  fubjeft  him  to  a  "  "  • 

forfeiture,  and  as  to  this  the  court  were  unanimoufly     . 
of  opinion  that  it  did  not,  becaufe  there  was  a  lega 
fubjed  for  it  to  work  upon,  namely,  his  remainder  in 

taiL 


» 
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'.  t£t    RkUardi  wots  vouched  and  entered  into  the 

Warranty,  not  in  refpe&of  his  tenancy  for  life,  bat  of 

'   *-  his  remainder  in  tail ;  and  the  recompense  in  value  if 

fuppofed  to  go  to  thdfe  who  would  have  been  ihtitled 

tt>  his  eftate  tail  arid  thofe  who  (toed  fubfequddt  td 

thefti,  and  patted  over  his  firft  arid  other  fons,  who* 

Vide  ante        had  the^irft  dftate'ttfl  m  them ;  and  as  they  received 

Lc^S  P     ^^dotopence,  their  tftate  mis  not  difplaced  or  in  any 

ch.  t*  i.  47.    manner  affe&ed  by  the  feaovery* 

fcftopFftjL  S  4-  T^c  judgment  in  a  common  recovery  being  of 

igot  1  j.  ^q^i  force  with  a  judgment  obtained  in  an  adverfary 

Ante  ch  *  ^u**>  **^  operate  as  an  eftoppel  againft  all  thofe  who 

£  46-  are  parties  to  it,  and  conclude  them  from  averring  any 

« 

■;    thing  againft  it.    But  a  common  recovery,  when  fufc 
:  fired  of  an  eftate  tail,  will  not  operate  as  an  eftoppel 

10  Mod.45.     Sg^ft  ^e  **&*  ^  ***'*  l^e    emaiadcr-men,  or  re* 

verfionen  — 

la  fome  Cafei  S  5*  ^  a  tentot  *n  ^  by  porchafe,  under  a  mar- 
akew  the  riage*fettlement  made  by  his  anceftor  ex  parte  7nalernai 
Tit.29.cb-3*  with  the  revcrfion  in  fee  by  defcent  ex  parte  materm^ 
*•  43-  fuffers  a  common  recovery  ro  the  ufe  of  himfelf  in 

fee,-  this,  eftate  will  defcend  to  his  heirs  <x  parte 

patcma* 

Martin  ex  $  &  Thus,  where  John  Tregonwetl*  being  feifed  in 

Jpm*       «|  fee  of  the  lands  in  queftion,  upon  the  marriage  of 

t.  Strachan,  Mary  his  eldeft  daughter  with  Francis  Luttrell,  by 

*waf.Rc£  »dentjtre. executed  in  the  year  1680,  covenanted  to 

^*       _  levy  a  fine*  and  fuffer  a  recovery  to  the  ufe  of  himfelf 

5  Term  Rep.         J-  ' 

107.  oote.       far  life,  remainder  to  Franch  Luttrell  fot  life*  remak- 
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4er  to  his  daughter  Mary  for  life,  remainder  to  the. 
ftrft  and  other  fans  of  the  faid  Mary  by  the  faid  Francis 
\fUttrelU  reminder  to  the  firft  and  other  fons  of  the 
faid  •  Mar j  by  any  other  huiband,  with  remainder  to 
his  own  ri^ht  luirs  in  fee.  .  A  fine  was  levied,  a^d  a 
recovery  fufFerei,  tp  the  ufes  of  this  indenture* 

On  the  death  of  Francis  tLuttrell9  without  iffue 
male,  the  faid  Mary  married  Sir  Jacobs  \^anks9  and 
had  iffue  by  him  a  ion  named  Jacob,  who,  on  the 
death  of  his  father,  and  ihother  became  feifed  of  an  . 
eilate  tail,. in  th$„ laid  premifes,  and  of  the  rfverfioa  ' 
in  fee,  eit  parte  materna,  and  in  the  year  1725,  fuf-  ' 
fered  a  common  recovery  in  jfre  ufuai '  form,  having 
by  a  deed  of  bargain  and.  fal$  inr$llqd»  made  a  tenant 
to  the  precipe y  and  declared  .by  .the  fame  deed,  that 
fuch  recovery  fhould  be  and  enure  to  the  life  of  •him- 
felf  and  his  heirs,  and  died  without  iffue.  Upon  the 
death  of  Jacob  Barks,  John  Strachan  entered  into  the 
lands  in  queftion,  as  hair  ex  parte  paterna,  and  Tbmas 
Tregcnwell  brought  an  6je&ment  againil  him,  claim* 
ing  thofe  lands  as  heir  to  the  faid  Jacob  Banks*  en 
parte  materna  The  queftion  was,  whether  this  reco* 
very  did  or  did  not  operate  as  a  new  purcbafe,  and 
thereby  alter  the  defcent?  The  Court  of  King's 
Bench  was-  of  opinion  that  this  recovery  altered  the 
nature  of  the  eftate,  and  made  it  descendible  to  the 
fedr*  etc  parte  paterna. 


*  •  • 


error  was- brought  from  this  judgment  in  5  Brown 
the-Houfe of  Lords,-  andon  behalf  of  the  plaintiff  in  Ca* S1* 
error,  who  claimed  fi*part+  materna>  it  wa^  argued, 

that 
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that  the  rule  of  law  is  clear,  that  the  eftite  of  one 
dying  fetfed  by  defcent  ex  parte  materna%  can  defcend 
to  none  but  the  heir  ex  parte  matcrna^  it  being  founded 
on  natural  ju flies,  that  an  eftate  fliould  go  to  the  blood 
and  family  from  whence  it  came,  and  where  the  owner 
himfelf  has  not  thought  fit  to  give  St  away  from  them : 
that  this  eftate  was  originally  the  inheritance  of  Jacob 
f  Banks9 i  mother  and  her  ancestors ;  and  therefore,  if 
there  bad  been  no  interruption  in  the  courfe  of  de- 
fcent; it  muft  now  defcend  to  the  plaintiff :  that  the 
only  interruptions  infilled  on  were  the  fettlement  of 
1680,  and  the  recovery  and  deed  of  ufes  in  1725. 
As  to  the  former  it  was  only  a  temporary  interruption 
of  the  poffeffion,  by  the  particular  or  partial  eftates 
,  carved  out  of  the  fee,  the  inheritance  being  {till  left 
to  defcend,  ex  parte  materna ;  and  whenever  thofe 
particular  eftates  fhould  determine,  whether  by  the 
death  of  the  parties,  or  by  bar  or  extinguifhment  of 
them,  the  poffeflion  would  return  to  the  old  inheri- 
tance again :  and  as  to  the  latter,  the  recovery  and 
deed  of  ufes  only  determined,  and  barred  the  parti- 
cular eftates,  and  confequently  let  the  fee  into  paflef- 
fion,  in  the  fame  condition  and  quality  as  when  in 
reverfion,  and  therefore  could  not  alter  the  nature  of 
-  the  ancient  ufe,  or  the  defcendible  quality  of  it :  that 
this  is  clearly  the  cafe  where  a  fine  is  levied  by  tenant 
in  tail,  who  has  the  reverfion  in  fee  in  himfelf  k  hav* 
ing  been  fettled,  that  fuch  a  .fijae  extinguifbes  the 
eftate  tail,  and  lets  the  old  reverfion  into  pofleffion  • 
nor  is  tJMre  any  material  difference  between  a  fee  «nd 
.  .         *  recovery j   for,  fo  far.. as.  tfceir ' refpe£ive  ptfweit 

jeach,  they  »rc  both  wwwWIylicW  tP  J&sbm.ot 

the 
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the  particular  eftates  and  conveyances  of  their  owii 
Inheritance  in  fee.  It  i5  objefted,  that  a  recovery  not 
only  bars  the  eftate  tail  but  the  remainders  alfo.  But 
that  diftin&ion  is  totally  immaterial,  becaufe  it  affe&s 
only  the  extent  of  the  bar  or  extinguifhment,  not  the 
mannef  in  Which  thofe  inftruments  operate  ;  it  proves 
the  recovery  to  be  a  bar  or  extinguifhment  of  the  eftate* 
tail,  both  in  poffeffion  and  remainder,  but  does  not 
proVe  it  to  be  lefs  a  bar  or  extinguifhment  of  either  ; 
and  the  bar  or  extinguifhment  of  both,  by  the  reco- 
very, as  much  lets  in  the  reverfion  in  fee  after  both, 
as  a  bar  or  extinguifhment,  by  fine  of  one,  lets  in  the 
reverfion  in  fee  dependant  on  that  one  only  :  that  this 
diftin&ion  could  not  be  applicable  to  the  cafe  of  a 
recovery  by  tenant  in  tail,  with  an  immediate  reverfion 
in  fee  to  himfelf ;  and  it  would  be  extremely  difficult  ' 

to  maintain,  that  in  fuch  a  cafe  the  ufe  would  be  the 
old  one,  and  go  ex  parte  materna ;  but  that  in  the 
prefent  cafe,  it  was  a  new  one,  only,  becaufe  there 
was  an  intermediate  remainder  in  tail,  which  was 
equally,  and  but  equally,  barred  with  the  eftate  tail  in 
poffeffion ;  or  if  that  fhould  be  admitted  to  be  no  ma- 
terial  point  of  diftin&ion,  it  would  be  as  hard  to 
•maintain,  that  if  tenant  in  tail,  with  reverfion  in  fee 
in  himfelf,  defcending  ex  parte  materna,  bars  the  eftate 
tail  by  fine>  the  reflating  or  declared  ufe  in  fee  to  him- 
felf* would  be  the  ancient  ufe,  and  go  ex  parte  ma- 
terna ;  but  that  if  the  fame  tenant  in  tail  bars  the  fame 
eftate  tail  by  a  recovery,  the  refulting  or  declared  ufe 
would  be  a  new  ufe,  and  go  ex  parte  paterna:  that 
it  was  apprehended  no  cafe  could  be  cited  to  war- 
rant this  diftin&on j  and  if  not,  reafon  and  equity 

pointed 
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fainted  out  that  they  ought  both  to  have  the  fame 
$ffe& 


If 


■  i" 


4  |f  if  qlfo  obje&ed,  that  a  recovery  is  the  proper  con- 
veyance of  a  tenant  in  tail,  with  remainder  over,  and 
therefore  operates  as  a  grant  from  him ;  and*  that  the 
recoveror  comes  in  t  under  him,  in  the  per,  as  his 
grantee,  and  therefore  as  a  purchafer.  But  this  would 
Im,  toonake  the  recovery  operate,  not  as  a  bar  to  the 
particular  eftates  tail  in  poffeffion  and  remainder,  which 
is  the  fenfe  and  language  of  all  the  books,  but  as  a 
bar  to  his  own  reverfion  in  fee,  which  is  abfurd ;  nor 
indeed  is  a  recovery,  in  any  other  fenfe,  a  grant  from 
ihe  tenant  in  tail,  than  as  it  is  a  common  affurance,  by 
which  he  may  bar  thofe  particular  eftates,  and  acquire 
w  convey  the  fee  fimple  in  poffeffion :  but  it  is  not 
Ms  filch  an  -acquifition,  if  he  gets  it  by  barring,  the 
£tftfeulftr  intermediate  eftates,  and  letting  his  own  fee 
into  poffeffion,  than  if  It  could  be  {aid  to  be  a  grant 
of  the  eftate  tail  itfelf  to  himfelf  in  fee.  But  whatever 
might  be  the  cafe,  where  the  eftate  tail  in  poffeffion, 
together  #with  the  remainder  or  reyerfion  in  others, 
include  the  whole  inheritance,  yet  where  the  tenant  in 
tail  in  poffeffion  has  alio  the  reverfion  in  fee,  the  reco* 
very  operates  as  a  conveyance  of  the  reverfion,  and  a 
bar.  to  the  intermediate  eftates,  A  recovery  is  not  a 
•fort  of  conveyance  more  proper  to  bar  remainders, 
ihan  a  fine  is  to  b^r  an  eftate  tail  alone ;  nor  gin  the 
recoveror  come  more  under  tlje  tenant,  in  tail*  or  hk 
xftate,  or  be  more  properly  a  grantee  from  hum  of  his 
eftate  tail,  than  the  conufee  of  a  ftne  is  under  the 
xonribr;  and- yet,,  in  this  hitter  ftfe,  that  nQtipf* 

clearly 
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clearly  does  not  prevent  the  eftate  tail  from  merging 
in  the  fee.    It  is,  however,  further  obje&ed,  that  the 
eftate  tail  is  continued  and  enlarged  by  the  recovery ; 
but  this  is  at  beft  a  very  inaccurate  manner  of  fpeak* 
ing,  if  not  unintelligible  or  abfurd,  fince  an  eftate 
tail  cannot  continue  longer  than  the  iffue  per  formam 
doni ;  and  a  fee  fimple  cannot  with  any  propriety  be 
called  an  enlarged  eftate  tail.     The  only  reafonable 
fenfe  of  fuch  expreffion,  is,  that  the  tenant  in  tail,  by 
exercifing  the  power  which  the  law  has  given  him,  of 
barring  the  eftates  tail,  has  become  pofiefled  of  the 
abfolute  fee  in  poffeflion ;  but  in   this  fenfe  it  is  no 
otherwife  an  enlargement  of  his  eftate,  than  a  fur- 
render  of  the  tenant  for  life  to  the  remainder-man  in 
fee,  is  an  enlargement  of  the  remainder-man's  eftate, 
and  is  therefore  more  properly  an  enlargement  of  the 
fee  fimple,  by  finking  the  particular  eftate,  than  an 
enlargement  of  the  particular  eftate,  which  is  abfo- 
lutely  deftroyed,  nor  does  this  manner  of  confidering 
the  recovery,  in  the  leaft  injure  the  abfolutenefs  of 
that  power  which  the  law  gives  the  tenant  in  tail  over 
the  eftate,  becaufe  he  acquires  as  much  this  way  as 
the  other,  with  this  advantageous  circumftance,  that 
it  keeps  the  eftate  in  its  natural  channel,  and  prevents 
the  aft  done  for  one  putpofe  only,  from  enuring  to 
another,    Nvhich  the  party   never  thought  of,    and 
which,  if  he  had,  he  might,  and  probably  would  have 
avoided. 

In  fupport  of  the  judgment  it  was  contended,  that 
Jacob  Banks  bong  tenant  in  tail,  under  the  fettlemcnt 
of  1680,  by  purchafe,  and  not  defcent,  the  role  of 

Vol*  V.  I  i  .  defcent, 
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defcent,  relied  on  by  the  plaintiff  in  error,  was  only 
applicable  where  the  perfon,  whofe  eftate  is  in  queflion, 
was  at  the  time  of  his  death  feifed  by  defcent,  and 
no  way  affe&ed  or  influenced  the  prefent  queftion,  if 
Jacob  Banks  acquired  the  fee  by  fuffering  a  recovery, 
as  tenant  in  tail  by  purchafe :  that  a  tenant  in  tail  is 
confidered  in  law  as  poffible  owner  of  the  whole  fee^ 
viz.  that  the  remainders  and  reverfions  are  in  his 
power  by  fuffering.  a  recovery,  which  is  the  ad  of 
tenant  in  tail,  and  takes  its  effeft  out  of  the  eftate  tail, 
in  right  of  which  alone  he  is  empowered  to  fuffer  itrch 
recovery,  as  he  thereby  acquires,  in  judgment  of  law, 
an  abfolute  and  pure  fee  againft  the  remainder-men 
and  reverfioner,  although  the  reverfion  were  in  a 
{hanger;  whereas,  by  a  fine,  the  eftate  tail  is  only 
cxtinguifhed,  and  barred,  as  againft  the  iffue  in  tail ; 
but,  as  to  the  remainder-men,  or  reverfioner,  it  fub- 
fifts,  notwithftanding  that  aft,  as  a  bafe  or  determin* 
able  fee,  on  failure  of  iffue :  it  was  therefore  appre- 
hended, that  by  the  recovery,  which  reftoved  all 
reftraints  and  limitations  enfuing  or  dependent  after 
the  eftate  tail,  the  fee  fo  acquired  by  Jacob  Banh> 
proceeded  out  of  the  eftate  tail,  and  took  its  efied  to 
the  ufe  of  the  perfon  fo  enabled  in  law  to  fuffer  the 
ame,  as  the  refult  of  his  power,  in  virtue  of  the 
eftate  tail,  which  was  gained  by  fettlement  (/.  e.)  by 
purchafe,  and  confequently  the  remainders  and  rever- 
lions  which  fubfifted  before  the  recovery  were  alike 
cxtinguifhed,  and  put  to  an  end,  by  force  and  opera- 
don  of  fuch  recovery :  that  if  the  eftate  tail,  as  to  the 
iffue  only,  is  confidered  as  barred  by  a  recovery,  and 
the  old  eftate  in  fee  or  reverfion,  fubjeft  to  the  eftate 

3t      -  tail, 
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tail,  is  let  in,  and  takes  place  as  contended  for  by  the 

plaiittiff,  the  confequence  and  inconvenience  thereof 

tvould  be,  that  in  that  cafe  every  eftate  in  the  king- 

dom,  of  which   a  recovery  is  faffered  by  &  tenant  in 

tail,  feifed  alfo  of  the  reverfidn  in  fee,   would  dill 

remain  liable  as  affets  by  defcent  to  the  fpedalty  debtfc 

of  the  anceftor,  from  whom  it  defcended  (for  the 

eftate  tail,  while  it  fubfifts,  and  the  bafe  fee,  gained 

by  force  of  a  fine,  fufjtends  the  remedy,  fo  long  a£ 

there  is  iffue,  and  thereford  prefdrves  the  debts,)  and 

this  form  of  conveyance,  invented  and   long  ufed  to 

ftrengthen  the  title  of  poffeffors  who  are  tenants  in 

tail,  would  be  a  means  of  deftroying  fuch  intention, 

and  would  revive  old  demands  to  the  ruin  of  many 

families. 

Aftfer  hearing  couhfel  on  the  torit  of  error,  the 
judges  (who  attended  according  to  order)  Were  di- 
rected to  deliver  their  opinions  on  the  following  ques- 
tions, viz.  "  Whether,  upon  the  death  of  Jacob 
"  Banks,  the  eftate  in  queftion  did  by  law  defcend  to 
*<  his  hfeir,  on  the  part  of  the  friother  or  not  V*  And 
the  judges,  having  taken  time  to  confider,  the  Lord 
Chief  Juftice  of  the  Common  Pleas  delivered  their 
ireafons  at  lafg£,  ind  concluded  with  their  opinions, 
"  That  the  eftate  in  queftion,  Upon  the  death  of 
"  Jacob  Banks,  did  Hot  defcend  t&  his  heirs  on  the 
"  part  of  the  mother.'*  Whereupon  it  was  ordered 
jind  adjudged,  that  the  judgment  given  in  the  Court 
jof  King's  Bench  fhould  be  affirmed. 

I  i  a  $  7.  The    . 
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Boc  v#  §  7.  The  principle  upon  which  this  cafe  was  decided 

Baldwin,         js>  that  by  the  recovery  the  eftate  tail  was  converted 

5  Term  R. 

104.  into  an  eftate  in  fee ;  and  as  Jacob  Banks  took  the 

eftate  tail  as  a  purchafer,  he  mud  have  taken  the  fee  as 
a  purchafer  alfo,  and  confequently  it  defcended  to  his 
heirs  ex  parte  pater na ;  but  in  the  cafe  of  an  eftate 
tail  by  defcent,  a  recovery  will  not  make  it  descendi- 
ble' to  the  heirs  ex  parte  paterna%  where  it  was  before 
defcendible  to  the  heirs  ex  parte  maternay  and  this 
do&rine  extends  as  well  to  copyhold  as  to  freehold 
eftates.  ' 

Abbot  v.  §  8.  It  follows  from  the  fame  principle  that  a  reco- 

1 1  Mod.  181.   very  fuffered  of  an  eftate  in  fee  fimple  will  not  alter  the 

nature  of  the  defcent. 


Revokes  a  §  9.  A  common  recovery  operates  as  a  revocation 

T^ift  rii  *    °f  a  P"or  devife  of  the  lands  whereof  the  recovery 

is  fuffered,  upon  the  fame  principle  that  a  fine  has  that 

effed- 


„  Tit.  38.  ch.  6. 


Lets  in  prior  §  1  o.  A  common  recovery  fuffered  by  a  tenant  in 
Tncum-  ^j^  jets  jn  ajj  j^  precediag  irjeurabrances,  and  ren- 

1  Rep.  62  a.    ders  valid  all  the  a£ts  of  ownership  which  he  has 

2  Reo  Ci  h 

Pigot  120.  *  exercifed  over  the  eftate  tail.  So  that  if  a  tenant  in 
* wilfon's  R-  tail  makes  &  leafe  not  warranted  by  the  ftatute  3a  H.  8, 
9  Rep.  10  b.    or  acknowledges  a  judgment  or  recognizance,  and 

afterwards  fuffers  a  common  recovery,  it  will  operate 
as  a  confirmation  of  thefe  charges  which  were  before 
defeafible  by  the  iffue  j  for  the  recoveror  acquires  an 
eftate  in  fee  fimple  derived  out  of  the  eftate  tail,  and 
therefore  all  thofe  ads  which  bound  the  tenant  in  tail 

I*  will 
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will  alfo  bind  the  recoveror,  who  cannot  aver  that  the 
perfon  againfl  whom  he  recovered  had  but  an  eftate 
tail.  It  is  therefore  extremely  dangerous  for  a  tenant 
in  .tail,  who  has  made  leafes,  acknowledged  judg- 
ments,  or  incumbered  his  eftate  tail  in  any  other 
manner,  to  fuffer  a  common  recovery,  becaufe  all 
thofe  incumbrances  will  thereby  become  valid,  and 
take  place  before  any  charge  which  is  made  on  the 
lands  after  the  recovery. 

r 

§  ii.  Although  a  recovery  be  fuffered  for  a  parti- 
cular  purpofe,  yet  it  will  confirm  all  prior  incum- 
brances. Thus,  in  the  cafe  of  Goddard  v.  Compliny  1  Chan.  Ca. 
the  following  queftion  was  put :  Tenant  in  tail  mort- 
gages for  years,  and  afterwards,  in  confideration  of 
marriage,  fuffers  a  recovery,  for  the  purpofe  of  fet- 
tling a  jointure  on  his  wife.  Whether  this  recovery 
fliould  enure  to  make  good  the  mortgage,  it  being 
only  defigned  for  eftabliihing  the  marriage  fettlement? 
It  was  anfwered,  that  if  there  had  been  no  recovery, 
there  could  have  been  no  jointure,  nor  could  the  wife 
have  avoided  the  mortgage,  for  (he  was  in  by  the  a& 
of  her  hufband,  and  no  fubfequent  ad  of  the  hufband 
could  have  avoided  the  mortgage.  It  was  alfo  faid, 
that  if  a  tenant  in  tail  confeffes  a  judgment,  &c.  and 
fuffers  a  recovery  to  any  collateral  purpofe,  the  reco- 
very fhall  enure  to  make  good  all  his  precedent  a£ts 
and  incumbrances. 

§12.  Where  a  tenant  in  tail  makes  any  conveyance 
cr  fettlement  of  his  eftate  tail,  which  is  not  binding 
on  his  iffue  ;  if  he  afterwards  fuffers  a  common  reco- 

I  i  3  very, 
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very,  it  will  enure  to  make  good  the  preceding  con-, 
veyance  or  fettlement. 

Goo4right  j  13.  Thus,  where  a  perfon,  feifed  to  him  and 

Tyrrtlfr.        the  heirs  ijiaje  of  his  body,  remainder  to  his  own  right 
Sharon*1  heirs,  by  leafe  and  reieafe,  previous  to  his  marriage, 

j  Burr.  1703.   cpnyeyed  his  eftate  to  truftees,  to  the  ufe  of  himfelf 

fpr  life,  remainder  to  the  ufe  of  his  intended  wife  for 
life,  remainder  to  his  firft  and  other  fons  in  tail  male  ; 
the  marriage  took  effeft,  and  they  had  iffue  a  fon : 
nineteen  years  afterwards  the  hufband  fuffcred  a  com- 
mon recovery,  and  declared  it  to  be  to  the  ufe  of  A. 
JB.  and  his  heirs,  in  truft  to  fell  the  premifes  for  the 
payment  of  his  debts ;  A.  B.  fold  the  lands  for  the 
payment  of  the  debts,  according  to  the  truft  repofed 
in  him ;  the  tenant  in  tail  died,  and  his  fon  claimed 
the  lands*  The  court  were  unanimoufly  of  opinion, 
that  the  recovery  enured  to  the  ufes  of  the  fettlement, 
and  therefore  that  the  purchafer  had  no  title. 

Cheney  ▼  S  *4«  Gerard  Walker  the  father,  by  fettlement  on 

Hep  v&       **is  marriage  conveyed  an  eftate  to  the  ufe  of  himfelf 

for  life,  remainder  to  the  firft  and  other  fons  of  the 
marriage  in  tail.  In  1733  the  fon  on  his  marriage 
conveyed  part  of  the  eftate  by  leafe  and  reieafe  to  the 
ufe  of  himfelf  for  life,  remainder  to  his  intended  wife 
fpr  life,  remainder  to  the  heirs  of  the  body  of  the 
wife,  remainder  to  his  own  right  heirs.  In  1746  the 
father  and  fon  mortgaged  the  premifes  to  Henry  Peach 
for  1000  years  to  fecure  300/.  and  fuffered  a  common 
recovery,  and  declared  the  ufes  to  the  mortgagee  and 
'  then  to  the  father  for  life,  remainder  to  the  fon  in  fee* 

Lord 
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Lord  Hardwicke  was  clearly  of  opinion  that  the  reco- 
very enured  to  the  ufes  of  the  fettlement  of  1733. 

§15.  The  principle  that  a  common  recovery  fhall 
operate  as  a  confirmation  of  any  preceding  incum- 
brances created  by  the  perfon  who  fuffers  fucb  reco- 
very, is  founded  in  natural  juftice,  which  forbids  men 
to  defeat  their  own  contra&s.    But  where  a  tenant  in 
tail,  with  the  reverfion  in  fee  in  himfelf,  creates  in- 
cumbrances, and  his  fon  (on  whom  the  eftate  tail  and 
reverfion  in  fee  defcends)  fuffers  a  recovery,  it  will 
not,  like  a  fine,  operate  fo  as  to  let  the  reverfion  into  Tit.35.  c«  u. 
poffeffion,  and  thereby  make  it  liable  to  the  debts  of 
his  father ;  becaufe  the  operation  of  a  recovery  is  to 
deftroy  all  remainders  and  reverfions  expectant  on  the 
eftate  tail,  and  the  fee  acquired  by  the  recoveror  pro- 
ceeds out  of  the  eftate  tail.    It  follows,  that  where  a 
perfon  is  tenant  in  tail  by  defcent,  with  the  reverfion  in 
fee  in  him  alfo  by  defcent,  he  ought  never  to  bar  his 
eftate  by  fine  only,  but  ought  alfo  to  fuffer  a  common 
recovery,  which  will  effe&ually  prevent  the  eftate  thus 
acquired  from  becoming  liable  to  the  debts  or  con* 
tra&s  of  his  anceftor. 
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ties. 
2.  Eft  ate  precedent    to  that  of 
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ftiffered. 
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24.  Eftates  held  in  Dower. 


Settion  I, 

*^T  O  perfons  are  barred  by  a  common  recovery  but 
thofe  who  are  parties  to  it,  and  the  iffue  in  tail, 
the  remainder-men,  and  reverfioners,  and  perfons 
claiming  under  conditional  limitations  expeftant  on,  or 
to  take  efieft  after  eftates  tail.  Thus*  if  lands  are 
given  to  a  hufband  and  wife,  and  the  heirs  of  the  body 
of  the  hufband,  remainder  over,  and  the  hufband 
alone  fuffers  a  common  recovery  in  which  he  comes 
in  upon  the  voucher  and  vouches  over,  fuch  recovery 
will  bar  the  eftate  tail,  and  the  remainder  over ;  but 
it  will  not  bar  the  wife's  eftate,  becaufe  fhe  is  not  a 
party  to  it. 


§  * .  No 
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5  1.  No  eftates  or  interefts  are  barred  by  a  common  Eftatei  pre* 

recovery,  but  thofe  which  are  fubfequent  in  point  of  *f  wW A  the* 

limitation  to  the  eftate  of  which  the  recovery  is  fuffer-  Recovery  » 

differed. 

ed;  for  all  interefts  precedent  remain  as   they  were 
before. 


5  3. .  Thus,  although  a  recovery  be  a  good  bar  to  a   Pigot  137. 
remainder  for  years  limited,  to  commence  after  the  de- 
termination of  an  eftate  tail ;  yet  if  fuch  term  be  li- 
mited to  arife  before  the  eftate  tail,  it  will  not  be  barred 
by  a  recovery  fuffered  of  the  eftate  tail, 

§  4.  A.  being  tenant  for  life,  remainder  to  B*  in   Pkdgard  *. 
tail,  B.  made  a  leafe  for  years,    to  commence  after   Cro.  His. 
the  death  of  the  tenant  for  life.     The  tenant  for  life   Ll8#  m  . 

Dyer  51 & 

afterwards  fuffered  a   common  recovery,   in  which   in  Mar. 
the  remainder-man  in  tail    was    vouched :    and   it 
was    determined   that  the  term  for  years  was  not 
barred  by  the  recovery,  but  that  the    leflee   might 
falfify  it. 

§  5.  If  a  perfon  is  tenant  for  life,  with  remainder  to  1  In&*  *^4* 
truftees  to  preferve  contingent  remainders,  remainder 
to  his  firft  and  other  fons  in  tail  male,  remainder  to  bis 
daughters  as  tenants  in  common  in  tail,  remainder 
over :  and  having  a  daughter,  he  joins  with  her  in  fuf- 
fering  a  common  recovery,  it  will  be  good  againft  the 
tenant  for  life,  and  his  daughter,  and  the  remainder- 
man ;  but  the  eftates  tail  limited  to  the  firft  and  other 

fons,  being  prior  to  the  eftatg  of  the  daughter,  and 

being 


note. 
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being  fupportcd  by  the  limitation  to  the  truftees,  will 
not  be  affe&ed  by  the  recovery, 

iot  Derife.  5  &  ^  common  recovery  does  not  bar  an  executory 
T*.  3*-  c.>7-  devife,  unlefs  the  perfon  to  whom  the  executory  devife 

is  given,  comes  in  as  a  vouchee, 

States  Ta3  §  8,  When  recoveries  were  eftablifhed  9s  common 
Se  Crown  at  aflitfances,  the  judges  determined,  that  every  fpegies 
>  Reward  for  pf  eRatc  tail,  whether  created  by  a  fubjeft  or  by  the 

pro wn,  was  barrable  by  a  recovery,  as  alio  all  fuch  re- 
mainders over  and  reverfions  as  were  veiled  in  any  pri- 
vate perfons ;  and  even  where  the  ultimate  reverfion 
Dm  %ta.       was  veiled  in  the  crown,  it  was  fully  eftablilhed  that  a 
jo,         *      recovery  would  bar  the  iffue  in  tail  and  all  eftates  in 

remainder  intermediate  between  the  eftate  tail  and  the 
yeverfipn  veiled  in  the  crown,  for,  otherwife,  a  perpe- 
tuity might  have  been  created  by  limiting  an  ultimate 
reverfion  in  the  crown. 

§  9,  The  power  thus  allowed  by  the  judges  to  te- 
nants in  tail  with  reverfion  in  thq  crpwn,  Qf  barring 
their  own  iffue,  was  taken  away  by  the  ftafute 
34  and  35  Hen.  8,  c.  ?o.  by  which  it  was  Qiaded, 
fed,  t.  "  That  no  feigned  recovery  to  be  had  by  aflent 
«  of  parties  againft  any  tenant  or  tenants  in  tail  of  any 
"  lands,  tenements,  or  hereditaments  whereof  the  re- 
<€  verfion  or  remainder  at  the  time  of  fuch  recovery 
*(  had  fliall  be  in  the  king,  {hall  bind  or  conclude  the 
w  ^eirs  in  tail,  whether*  any  common  voucher  be  had 

«  ia 
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«'  in  any  fuch  feigned  recovery  or  not ;  but  that  after 
<*  the  death  of  every  fuch  tenant  in  tail  againft  whom 
"  any  fuch  recovery  (hall  be  had,  the  heirs  in  tail  may 
a  enter,  have,  and  enjoy  the  lands,  tenements,  and  he* 
<*  reditaments  fo  recovered,  according  to  the  form  of 
**  the  gift  of  intail,  the  faid  recovery,  or  any  other 
u  thing  or  things  to  be  had,  done,  or  fuffered  by  or 
*  againft  any  fuch  tenant  in  tail  to  the  contrary  not- 
**  withftanding." 

-  Se£L  3,  And  "  That  the  heirs  of  every  fuch 
"  tenant  in  tail  againft  whom  any  fuch  feigned  re- 
"  cpvery  (hall  be  had,  {hall  take  no  advantage  fot 
"  any  recompencQ  in  value  againft  the  voucher  nor 
**  his  heirs." 

§10.  The  obje&  and  intention  of  thefe  ads  was, 
to  perpetuate  in  families,  thofe  eftates  which  were  given, 
or  procured  to  be  given  to  them  by  the  crown,  as  a 
reward  for  fome  eminent  fervices,  that  they  might  be 
a  perpetual  teftimony  of  the  munificence  of  the  crown, 
and  an  inducement  to  thofe  families  to  perfevere  in 
tjiat  loyalty  which  was  the  original  caufe  of  the  gift ; 
fo  that  now,  whenever  a  perfon  is  tenant  in  tail  of  the 
gift  of  the  crown,  and  the  ultimate  reverfion  in  fee 
continues  vefted  in  the  crown,  neither  a  fine  or  re* 
covery,  levied  or  fuffered  of  fuch  eftate  tail,  will  bar 
the  iffue  in  tail,  the  remainder-men,  or  the  reverfion 
which  is  vefted  in  the  crown* 

$  11.  Lor4 
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I  Iaft.  372*.        §n.  Lord  Coke  has  obferved,  that  in  the  conftruo 

tion  of  thefe  ftatutes,  the  judges  have  laid  down  the 
ten  following  rules  :  "  ift,  That  the  eftate  tail  muft  be 
"  created  by  a  king,  and  not  by  any  fubjeft,  albeit 
Cl  the  king  be  his  heir  to  the  reverfion,  for  the  pre- 
"  amble  fpeaks  of  gifts  made  to  fubje&s,  and  non$ 
M  can  have  fubje&s  but  jhe  king ;  and  alfo  in  the  pre- 
*  €C  amble  it  is  faid,  (for  fervice  done  to  the  kings  of  the 

<c  realm),  and  the  body  of  the  aft  referreth  to  the 
"  preamble,  and  therefore  if  the  Duke  of  Laficafter 
*■  had  jnade  a  gift  in  tail,  and  the  reverfion  de/cended 
"  to  the  king,  yet  was  net  that  eftate  tail  reftrained  by 
«  that  ftatute,  and  fo  of  the  like-     adly,  If  the  king 
u  grant  over  the  reverfion,  then  a  recovery  fufFered 
will  bar  the  eftate  tail,  becaufe  the  king  had  no  re- 
verfion  at  the  time  of  the  recovery,     3dly,  If  the 
king  make  a  gift  in  tail,  the  remainder  in  tail,  or 
grant  the  reverfion  in  tail,  keeping  the  reverfion  in 
the  crown,  a  recovery  againft  tenant  in  tail  in  pof- 
"  feffion  fhall  neither  bar  the  the  eftate  tail  in  poffef- 
fion  by  the  exprefs  purview  of  the  ftatute,  nor,  by 
confequence,  the  eftate  in  remainder  or  reverfion 
«c  for  that  the  reverfion  or  remainder  cannot  be  barred 
"  but  where  the  eftate  tail  in  pofleffion  is  barred. 
"  4thly,  If  a  fubjeft  make  a  gift  in  tail,  the  remain- 
"  der  to  the  king  in  fee,  albeit  the  words  of  the  fta- 
"  tute  be  (whereof  the  reverfion  or  remainder  of  the 
fame,  tfc.)  yet  feeing  the  eftate  in  tail  was  not  cre- 
ated by  a  king,  as   hath  been  faid,  the  eftate  tail 
€?  may  be  barred  by  a  common  recovery.     5thly,  If 

"  Prince 
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Prince  Henry i  fon  of  ffe»ry  the  Seventh,  had  made 
a  gift  in  tail,  the  remainder  to  Henry  the  Seventh  in 
fee,  which  remainder,  by  the  death  of  Henry  the 
Seventh,  had  defcended  to  Henry  the  Eighth,  fo  as 
he  had  the  remainder  by  defcent,  yet  might  tenant 
"  in  tail,  for  the  caufe  aforefaid,  bar  the  eftate  tail  by 
u  a  common  recovery.  6thly,  The  word  (remainder) 
"  in  the  ftatute,  is  no  vain  word,  for  the  words  of  the 
preamble  be,  the  king  hath  given  or  granted,  or 
otherwife  provided  to  his  fervants  and  fubje&s* 
The  word  (reverfion)  in  the  body  of  the  a£t,  hath 
reference  to  thefe  words,  {given  or  granted)  and 
(remainder)  hath  reference  to  thefe  words  (otherwife 
provided)  as  if  the  king,  in  confideration  of  money, 
or  of  affurance  of  land,  or  for  other  confideration 
by  way  of  provilion,  procure  a  fubjeft,  by  deed  in- 
dented and  inr oiled,  to  make  a  gift  in  tail  to  one 
if  of  his  fervants  and  fubje&s,  for  recompence  of  fer- 
"  vice  or  other  confideration,  the  remainder  to  the 
king  in  fee,  and  all  this  appear  of  record ;  this  is 
a  good  provilion  within  the  ftatute,  and  the  tenant 
in  tail  cannot  by  a  common  recovery  bar  the  eftate 
"  tail ;  fo  it  is  if  the  remainder  be  limited  to  the  king 
in  tail j  but  if  the  remainder  be  limited  to  the  king 
for  years,  or  for  Ufe,  that  is  no  fuch  remainder  as 
it  is  intended  by  the  ftatute,  becaufe  it  is .  of  no  re- 
"  mainder  of  continuance,  as  it  ought  to  be,  as  it  ap- 
peareth  by  the  preamble,  and  it  ought  to  have  feme 
affinity  vith  a  reverfion,  wherewith  it  is  joined* 
"  7*Wy,  Where  a  ctimmon  recovery  cannot  bar  the 

"  eftate 
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"  eftate  tail  by  force  of  the  faid  ftatute,  there  a  fate 
"  levied  in  fee,  in  tail,  for  lives,  or  years,  with  pro- 
M  claniations  according  to  the  ftatutes,  fhall  not  bar 
*'  the  eftate  tail,  or  thejfftie'  in  tail,  where  the  rever- 
"  fion  or  remainder  is  in  the.  king,  as  i$  afore/aid,  by 
w  reafon  of  thefe  words  in  ttu=  faid  aft  (the  faid  reco- 
"  v£ry,  or  any  thing  or  things,  Ueseafter  -to  be  had, 
•*  done,  or  fuffered,  by  or  againft  any  fuch  tenant  in 
"  tail  to  the  contrary  notwithftandmg),  which  words 
**  include  a  fine  levied  by  fuch  a  donee,  and  refrain- 
**  eth  the-  fame.  8thly,  But  where 'a  common  re- 
**  covery  fhall  bar  the  eflate  tail,  notwithftanding 
**  that  ftatute,  there  a  fine  with  proclamation  fhall  bar 
.  "  the  fame  alio,  gthly,  Where  the  faid  latter  words' 
"  of  the  ftatute  be  (had,  done,  or  fuffered  by  or 
"  againft  any  fuch  tenant  in  .tail),  the  fenfe  and  con- 
"  ftrucrion  is,  where  tenant  in  tail  is  party  or  privy  to 
w  the  aft,  be  it  by  doing  or  fi  ould 

"  work  the  bar,  and  not  by  i  «ng 

w  a  ftranger  to  the  aft,  as  if  rgifi 

"  of  the  Icing,  the  reverfion  t,  is 

"  diffeifed,  and  the  difleifor  levy  a  fine,  and  five  years 
"  pafs,  this  fhall  bar  the  eftate  tail "  ;  and  fo  if  a  col* 
«  lateral  anceftor  of  the  donee  reteafe  with  warranty,    • 

«  and." 

*  The  only  authority  quoted  by  Lord  Coke,  ta  foppott  of  Uus 
jtoCtion,  U  the  cafe  of  Stratfisld  v.  Dover,  Trig.  39  Elht.  which  U 
reported  Id  i  Cro.  595.  611.  but  no  judgment  wn  given  on  thin 
point ;  and  Juftice  IValmfley  obferred,  that  if  fuch  a  dodrinc  wer* 
admitted,  it  would  be  a  common  mifchief,  for  then  tenant*  in  tail  of 

th* 
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*  and  the  donee  fuffer  the  warranty  to  defcend  without 

*  any  entry  made  in  the  life  of  the  ancdtor,  this  (hall 
"  bind  the  tenant  in  tail,  becaufe  he  is  not  party  or 

*  privy  to  any  aft,  either  done  or  fuffered  by  ot  againft 
"  him.  iothly,  Albeit  the  preamble  of  the  ftatute 
"  extend  only  to  gifts  in  tail,  made  by  the  kibgs  of 
•*  England  before  the  aft,  [viz.  hath  given  and  grant* 

*  ed,  &a)  and  the  body  of  the  aft  referred  to  the 
u  preamble  Qtiiz.  that  no  fuch  feigned  recovery  here- 
"  after  to  be  had  againft  fuch  tenant  in  tail)  fo  as  this 
ci  word  (fuch)  may  feetn  to  couple  the  body  and  the 
"  preamble  together,  yet  in  this  cafe  (fuch)  fhall  be 
<"  taken  for  fuch  in  equal  mifchief,  or  iii  like  cafe  ; 
"  and  by  divers  parts  of  the  aft,  it  appeareth  that* the 
"  makers  of  the  aft  intended  to  extend  it  to  future 
"  gifts,  and  fo  is  the  law  taken  at  this  day,  without 
«  queftion." 

$  1  i.  As  thefe  ftatutes  deprive  tenants  in  tail  of  the 
gift  of  the  crown  of  all  power  of  alienation,  the  judges 
have  conftrued  them  ftriftly j  and  it  is  obfenrable,  that 
an  eftate  tail  of  this  kind  is  now  the  only  perpetuity 
which  can  poffibly  be  created. 

§  13.  It  was  formerly  ufual  for  perfans  who  were 
feifed  of  eftates  tail  of  this  kind,  to  procure  the  con- 
tent of  the  crown  to  alienate  them  which  was  com- 


thc  gift  of  the  crown  might  get  themfelves  difieifed,  in  which  cafe,  9 
line  levied  by  the  dificifor*  would  bar  the  iflue.  Fide  1  Sid.  166. 
t  Roll.  Rep.  171, 

monly 
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monly  efieded  in  this  manner;  die  crown  conveyed 
die  reverfion  to  a  fubjeft,  either  in  trnft  for  irielf,  or 
for  the  tenant  in  tail*  fay  which  means  a  fine  or  reco- 
very was  a  good  bar  of  the  eftate  tail,  according  to 
EiH  of  Chef-  the  fecond  rule  laid  down  by  Lord  Gdfe.  Thus  it 
OJV,  was  held  by  all  the  judges,  that  if  the  king  made  a 

HanL  4°9-  gift  in  tail,  referring  die  rererfion  to  himfdf,  and  af- 
terwards permitted  the  tenant  in  tail  to  fhfFer  a  common 
recovery,  by  granting  the  rererfion  to  a  (banger,  in 
truft,  to  reconvey  it  after  the  recovery  was  foffiared,  it 
would  bar  both  the  eftate  tail  and  the  reverfion,  bo 
caufe  the  reverfion  was  once  fevered  from  the  crown, 
by  which  means  the  privity  of  eftate  was  deftroyed;  for 
the  intention  of  the  ftatute  was  only  to  reftraia  com- 
mon recoveries,  where  the  reverfion  always  mmftnn^ri 
in  the  crown  without  any  alteration*  But,  fince  the 
ftatute  i  Ann,  ft.  i.  c.  7.  f.  5.  this  mode  cf  evading 
thefe  ads  is  effe&ually  prevented,  the  crown  being  re- 
ftrained  by  that  ftatute  from  alienating  its  poffeffionx 
for  a  greater  eftate  than  three  lives,  car  twenty-one 
years. 


Murrey  v. 
Eyton  and 
Price, 
T.  Raym. 
260. 

Pollcxf.  49  u 
2  Show.  104* 
Sir  T.  Jonca 
237. 


§  14.  No  alteration  in  the  limitations  of  an  eftate  taQ, 
whereof  the  reverfion  continues  in  the  crown,  will 
enable  the  tenant  in  tail  to  bar  his  iffue  or  the 
reverfion. 

§  1 5.  Thus,  in  the  cafe  of  the  Earl  of  Derby,  one 
of  the  queftions  was,  Whether  an  eftate  tail,  granted 
by  Richard  3.  to  the  Derby  family,  as  a  reward  for 
(ervices,  which  by  a  private  aft  of  the  4  Jac.  1.  was 
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limited  to  the  heirs-males  of  the  family,  in  a  different 

manner  from  that  in  which  it  had  been  limited  by  the 

letters  f/atent,  the  reverfion  ftill  continuing  in    the 

crown,  was  within  the  prote&ion  of  thefe  ftatutes  ? 

And  the  majority  of  the  judges  in  the  Exchequer   ,  wilfon 

Chamber  were  of  opinion,  that,  notwithftanding  the  RcP*  275# 

alterations  made  by  the  private  a&  of  parliament,  as 

they  were  all  within  the  compafs  of  the  old  intail,  and 

as   the  reverfion  ftill  continued  in  the    crown,    the 

eftate  was  within  the  prote&ion  of  the  34  and  35 

Hen.  8. 

* 

5  16.  If  a  perfon  conveys  lands  to  the  crown,  with 
an  intent  that  the  crown  fhould  reconvey  them  to  the 
fame  perfon  in  tail,  referving  the  ultimate  reverfion  to 
the  crown,  fuch  an  eftate  will  not  be  within  the  pro- 
tection of  thefe  ftatutes. 

517..  Thus,  where  William  Earl  of  Derby  conveyed  Johnfon  r. 
lands  to  truftees,  to  the  intent  that  they  fhould  convey  ^f2^rl>7 
the  fame  to  queen  Elizabeth,  her  heirs  and  fucceffors,   *  *  Mod.  304, 
that  the  Earl  of  Derby  might  accept  of  a  grant  from 
the  crown  of  the  fame  lands,  to  him  and  the  heirs- 
male  of  his  body,  leaving  the  ultimate  reverfion  in  the 
crown,  which  was  accordingly  done.     It  was  deter- 
mined,  that  this  eftate  tail  was  not  within  the  protec- 
tion of  thofe  ftatutes,  it  being  a  fraudulent  contrivance 
to  create  a  perpetuity. 

§  1 8.  No  eftate  tail  granted  by  the  crown,  will  fall 
under  the  protection  of  thefe  ftatutes,  unlefs  the  grant 
appears  to  have  been  made  as  a  reward  for  fcrvices. # 

Vol.  V.  Kk  $  19.  Thus, 
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Perkins  ▼.  §  1 9.  Thus,  where  it  was  found  by  fpecial  verdi&, 

w    1  Black.  R.      *at  one  William  Dexter ,  being  tenant  in  fee  of  the 

6*4"*  premifes,  enfeoffed   Henry  Earl  of  Derby ',  afterwards 

king  Henry  4.  to  hold  to  him  and  his  heirs.  After- 
wards the  king,  by  letters  patent  under  the  duchy  feal 
of  Lanca/ter,  7  Hen.  4.  reciting  the  faid  feoffment,  and 
that  Margaret  the  wife  of  John  Milton  was  grand- 
daughter and  heir  of  William  Dexter,  and  that  Milton 
and  his  wife  had  petitioned  the  king  to  be  fully  re-en- 
feoffed  thereof ;  nous  voulantz  cele  partie  foit  fait,  ceo 
que  toy,  bonefoy,  et  confeience  demandent,  have  of  our 
efpecial  grace,  given  and  granted  to  the  faid  John 
Milton  and  Margaret  his  wife,  and  the  heirs  of  the 
body  of  the  faid  Margaret,  the  faid  premifes  to  be 
holden  as  of  the  king  and  his  heirs,  dukes  of  Lan- 
cafler,  as  of  the  duchy  of  Lancajler  in  chief  for  ever, 
with  reverfion  to  the  king  and  his  heirs,  dukes  of  Lan- 
cafler,  on  failure  of  iffue  of  the  faid  Margaret.  The 
queftion  was,  Whether  the  intail  created  by  the  letters 
patent  of  Hen.  4.  with  the  reverfion  to  the  king  in  fee, 
was,  under  all  its  circumftances,  fuch  an  eftate  tail  as 
was  protected  from  being  barred  by  a  common  reco- 
very, by  virtue  of  the  ftatute  34  Hen.  8.  c.  20.?  It 
was  infifted  for  the  plaintiff,  1  ft,  That  no  eftate  was 
intended  to  be  protetted  by  that  ftatute  but  fuch  as  had 
been  given  or  provided  by  the  king  in  reward  of  fome 
fpecial  fervices,  becaufe  the  preamble  of  the  ad  fpeaks 
only  of  eftates  granted  upon  fuch  confiderations.  ad, 
That  this  grant  appeared  upon  the  face  of  it,  to  be 
-  •'.  merely  a  reftitution  of  what  belonged  of  right'  to  the 
grantees ;  an  aft  of  juftice,  and  not  of  bounty  in  the 
king  j  ceo  que  loy,  bone  foy,  et  confeience  demandent ; 

for 


*  . 
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for  which  purpofe,  it  muft  be  fuppofed,  either  that  a 

legal  title  fubfifted  in  the  grantees,  paramount  to  the 

title  of  king  Henry  4*  by  means  of  fome  condition  or 

defeazance  annexed  to  William  Dexter^s  feoffment  to 

the  Earl  of  Derby  9  or  that  Dexter  and  his  heirs  had  an    ~ 

equitable  right,  and  that  king  Henry  4.  when  Earl  of 

Derby 9  was  merely  a  feoffee  to  ufes.     To  this,  it  was 

anfwered  for  the  defendant,  ift,  That  if  the  words  of 

an  enafting  claufe  are  wider  and  more  extenfive  than 

the  preamble,  the  preamble  fhall  not  narrow  and  con-  -        \ 

fine  them ;  that  though  the  principal  purvieu  of  the 

aft  was,  to  protect  fuch  eftates  tail  as  were  granted  for 

fervices  done,  yet  this  was  not  the  only  reafon.     The 

diminution  of  the  king's  feodal  rights  was  alfo  exprefsly 

alleged  as  another  reafon,  which  would  happen  oftener 

by  cutting  off  intails,  and  thereby  preventing  infancies 

and  wardihips.     That  if  fervices  were  indifpenfably 

neceffary  to  bring  a  grant  within  the  prote&ion  of  the 

ftatute,  the  law  would,  at  this  diftance  of  time,  pre-    , 

fume  them.     That  in  the  ftatute  of  fines,  32  Hen.  8. 

c.  36.  there  is  the  fame  protection  of  eftates  tail,  the 

reverfion  of  which  is  in  the  crown,  and  in  pari  materia 

both  ftatutes  fhould  be  uniformly .  conftrued ;  that  in 

1  And.  140.  and  1  In/l.  373.  where  this  ftatute  is  fully 

explained,  not  a  word  appears,  to  prove  that  fervices 

muft  be  Rated  in  the  grant.     2d,  That  an  intail  which 

had  lafted  three  hundred  and  fixty  years  under  the  pro- 

te&ion  of  this  ftatute,  ought  not  now  to  be  fhaken  by 

prefumptions  and  conje&ures.     Its  having  been  fo  long 

unbarred,  gives  a  prefumption,  that  the  owners  knew 

it  was  unbarrable.     The  fir  ft  attempt  to  alter  the  intail 

was  in  1652,  when  there  was  no  king  in  being,  and 

Kka  all 
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all  the  crown  lands,  as  well  in  mrerfion  as  in  potieffion, 
were  vetted  in  truftees  far  fele ;  and  if  the  reversion  is 
once  cut  of  the  crown,  the  protection  is  gone.     3d, 
That  there  was  no  ground  to  fuppofe  a  condition  or 
defcazance   annexed   to  Dexter**  feoffment ;    as  the 
feoffment  is  recited,  and  no  mention  made  of  any  de- 
feasance or  condition*     4th,  That  fuppofing  the  Earl 
of  Derby  a  fcctfce  to  ufe,  which  was  not  proved,  ftfll 
the  grant  of  Henry  4.  was  free  and  gratuitous  ;  for  as 
the  law  of  ufes  then  flood,  before  the  ftatute  1  Rich.  3. 
c.  5.  if  the  king,  when  a  private  man,  was  feifed  to 
an  ufe,  upon  the  affumption  of  the  crown,  the  ufe  was 
extinguiihed,  and  the  king  became  abfolute  owner  of 
the  eft  ate.     To  re-grant  it  to  the  feoffor  might  be  ge- 
nerous and  honourable,   but  was  (legally  fpeaking) 
gratuitous*     But  it  could  not  be  the  execution  of  a 
ufe,  becaufe  the  king  only  grants  an  eflate  tail,  referr- 
ing the  fee  to  himfelf ;  makes  it  a  tenure  in  capite^  and 
to  be  holden  of  the  duchy  of  Lancajier^  which  is  quite 
incompatible  with  the   idea  of  the  Earl  of  Derbf% 
being  merely  a  feoffee  to  ufes,  which  mult  have  been 
executed  in  the  fame  plight,  as  when  the  original 
feoffment  was  made. 

Lord  Mansfield.—  "  It  is  certain  that  the  preamble 
"  of  a  ftatute  cannot  reftrain  the  ena&ing  part  of  it, 
"  where  the  enacting  part  is  clearly  larger  than  the 
preamble.  But  in  this  cafe,  the  eftates  mentioned 
in  the  ena&ing  part,  clearly  refer  to  thofe  in  the 
preamble,  by  the  word  fuch,  which  runs  through 
"  the  whole.  It  muft  therefore  be  admitted,  that,  in 
u  order  to  obtain  the  protection  of  the  ftatute  of 

U  "  Hen.  8- 


cc 
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*  Hen.  8.  the  eftate  tail  muft  be  of  the  gift  or  provifton 
«*  of  the  king,  by  way  of  reward.     As  for  the  fervices, 
*c  which  are  the  confideration  of  fuch  gift,  thefe  muft, 
*'  at  a  diftance  of  time,  be  prefumed,  and  need  not  be 
"  proved.     To  take  it  out  of  the  ftatute,  you  muft 
$4  fhew  that  it  is  not  of  the  gift,  or  provifion  of  the 
c«  king.     And,  in  the  prefent  cafe,  it  is  plainly  not  fo, 
i c  upon  the  face  of  it.    The  petition  is  founded  upon 
"  no  other  confideration,  than  that  Elizabeth  Milton 
"  was  coufin  and  heir  of  Dexter,  who  enfeoffed  the 
*c  Earl  of  Derby.    No  merits  are  mentioned,'  notwith- 
f *  (landing  the  ftatute  4  Hen.  4,  c.  4.  was  then  recent* 
"  The  king  himfelf  ftates,  that  he  was  bound  to  make 
u  the  grant  by  law,  good  faith,  and  confcience.     What 
"  the  circumftances  of  the  faft  were,  cannot  now  be 
"  difcovered ;  whether  a  defeazance,  a  condition,  or 
*'  an  ufe,  or  ajiy  thing  elfe.    Nor  is  it'  material  to 
u  know.     It  is  enough,  that  the  king  has  recited  gc- 
u  nerally,  that  he  was  bound  to  do  it.     It  cannot, 
*c  therefore,  be  a  gift.     As  to  the  obje&ion,  that  the 
"  king  granted  only  a  particular  eftate,  and  kept  back 
f€  the  fee,  that  might  be  all  he  was  bound  to  do.     Nor 
V  can  we  reafon  very  conclufiyely  from  the  conduft  of 
"  fuch  a  prince  as  Henry  the  Fourth.     He  might  pof- 
fibly  do  only  half  juftice.     Such  things  have  hap- 
pened in  later  times.     Lord  Anglefey,  after  the  Re- 
"  ftoration,  was  obliged  to  reftore  the  eftates  he  had 
*'  got  during  the  rebellion  in  Ireland  ;  yet  many  of  the 
"  poor  owners   were  glad  to   compound,  and  take 
^  leafes  for  99  years,  inftead  of  the  fee.     Upon  the 
"  whole,  as  the  eftate  was  not  of  the  king's  gift,  I 
u  think  it  not  within  the  prote&ion  of  the  ftatute,  and 

Kk;  "  therefore 
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"  therefore  the  recovery  is  good."  Mr.  Juftice  Tate* 
was  of  the  fame  opinion,  and  faid,  the  court  would 
pot  ftretch  to  enlarge  the  interpretation  of  a  ftatute, 
which  prohibits  the  natural  right  of  alienation  by  tenant 
in  tail. 


Reverfions 
vetted  in  the 
Crown. 
Pigot  85. 
Neale  v. 
Wilding, 
1  Wilt  R. 

*75- 


Plowd.  553, 


Pigot  *s, 


Plowd,  553, 


§  20.  Before  the  ftatute  de  Denis,  when  the  king 
created  a  conditional  fee,  there  remained  nothing  in 
the  crown  but  a  bare  poffibility,  and  if  the  donee  had 
ifTue,  and  afterwards  aliened,  the  king's  poffibility  was 
barred  as  well  as  that  of  the  fubjeft.  After  the  ftatute 
de  Denis  had  turned  that  poffibility  into  a  reverfion, 
and  after  common  recoveries  were  allowed  to  be  com- 
mon affurances,  and  to  bar  remainders  and  reverfions, 
it  became  a  queftion  how  far  a  recovery  could  bar  a 
remainder  or  reverfion  veiled  in  the  king ;  and  it  was 
determined  by  the  judges,  that  though  a  recovery  fuf- 
fered  by  a  tenant  in  tail  barred  the  eftate  tail,  yet  it 
would  not  affed  any  inter  eft  which  the  king  had  in  the 
remainder  or  reverfion ;  as  they  did  not  venture  to 
aflert  that  the  crown  could  be  deprived  of  any  part  of 
its  revenue,  under  pretence  of  a  recompense  in  value, 
which  was  merely  imaginary. 

$  2 1  •  Mr.  Pigot  fays,  it  is  vexafa  qutfiio  how  far  at 
p ommon  law  ?,  remainder  vefted  in  the  king,  was  de- 
vetted  by  recovery  and  discontinuance,  but  he  after** 
wards  admits,  th^t  neither  a  fine  nor  recovery  can 
deveft  any  eftate  in  remainder  or  reverfion  out  of  the 
king.  He  then  fays,  that  if  a  recovery  be  on  good  title 
againft  tenant  in  tail,  and  the  king  has  the  remainder 
by  a  defeafible  tftlp,  there  it  fhall  dev?ft  die  remainder 

« 
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out  of  the  king,  and  reftore  and  remit  the  right  owners. 
This  pofition  is  founded  on  the  determinations  in  Wife- 
man's  cafe  2  Rep.  15.  and  Cbolmeiey's  cafe  id*  50.  where 
the  court  determined,  that  the  limitation  of  tjie  rever- 
fion  to  the  crown  was  void,  and,  therefore,  that  fuch 
reverfion  was  barred  by  a  recovery  ;  but  it  was  admit- 
ted, that  if  the  reverfion  had  been  vefted  in  the  crown, 
it  could  not  have  been  barred* 

§  22.  The  only  mode  of  acquiring  a  good  title  to  Vide  30G.3, 
an  eftate  tail,  whereof  the  reverfion  is  in  the  crown,  is 
by  an  ad  of  parliament,  ena&ing  that  the  reverfion 
{hall  be  diverted  out  of  the  crown  and  veiled  either 
in  the  tenant  in  tail,  or  in  fome  other  private  perfon,  by 
which  means  it  becomes  barrable  by  a  recovery. 

§  23.  By  the  ftatute  21  Hen.  8.  c.  15.  it  is  enacted,  Tenants  hj 
that  no  eftate  held  by  ftatute-merchant,  ftaple,  or  cgl '  c* 
elegit,  fliall  be  barred  by  a  common  recovery. 

§  24.  By  the  ftatute  1 1  Hen.  7.  c.  20.  no  eftate  held   Eftatet  held 

,  __       .     j  .   .    .  ,       ,  ,     in  Dower,  Sec* 

by  a  woman  m  dower,  or  as  a  jointure,  ran  be  barred   Ante  ch.  8. 
by  a  recovery  fuffered  by  fuch  woman.  *•  **• 
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RECOVERY. 


CHAP.  XIV. 


How  Recoveries  may  be  reverfed  orJalfiJUd. 


f  1.  Writ  of  Error. 
4.  Who  may  bring  this  Writ. 
IO.  No  Averment  againfi  the  Re* 

cord. 
15.  The  Parol  doti  not  demur  for 

Infancy. 
1 7.  There  mvfi  he  a  Writ  of  Sc;rc 
Facias. 


20.  A  Releafeof Errors  from  the 
Common  Vouchee  not  good- 

2  2 .  Writs  of  Error  mvjt  he  brought 
within  Twenty  Tears* 

*$•  ^fffffly^Z  a  Eecovery. 
30.  A  Tenant  for    Tears    may 

Mfj- 

33.  Courts  of  Equity. 


Se&ion  1. 


Writ  of  HP  HE  judgment  obtained  in  a  common  recovery, 

Error.  x     being  a  matter  of  record,  and  fimilar  in  almoft 

Fines  ch.  14.  °  .  . 

f.  1.  every  refpeft  to  a  judgment  given  in  an  adverfary  fuit, 

can  only  be  reverfed  by  a  writ  of  error. 

Id.  £  3.  §  2.  A  writ  of  error  to  reverfe  a  common  recovery 

muft  be  brought  in  the  Court  of  King's  Bench,  unJefs 
the  error  is  in  the  procefs,  in  which  cafe  it  may  be 
reverfed  in  the  Court  of  Common  Pleas. 

§  3.  By  the  flat.  34  and  35  Hen.  8.  c  26.  f.  113.  it 
is  ena&ed  that  all  judgments  given  at  the  Great 
Seflions  in  Wale s9  (hall  be  redreffed  by  writ  of  error 
returnable  in  the  Court  of  King's  Bench  in  England. 

§  4.  No 
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§  4;  No  perfon  has  a  right  to  bring  a  writ  of  error   who  roiy 
for  the  purpofe  of  reverting  a  common  recovery,  un-  ^™S «"• 
Ids  he  had  an  immediate  intereft  in  the  laiids,  wherfeof 
thfc  recovery  had  been' fuffered. 

§  5.  Thus  where  a  writ  of  error  was  brought  in  the  Anom 
Court  of  King's  Bench  to' reverie  a  common  recovery,  5  "  *9  * 
and  judgment  was  obtained  thereon ;  but  it  appearing' 
afterwards  that  the  plaintiff  in  error  had  no  immediate 
title  to  the  lands,  thefd  being  a  remainder-m^n  before 
him,  the  court  reverfed  their  former  judgment  of 
reverfal. 

$  6.  The  right  to  bring  a  writ  of  error  defcend*  to 
the  perfon  to  whom  the  land  would  have  defcended  in 
cafe  the  recovery  had  not  been  fuffered. 

§  7.  Thomas  Henningham  being  feifed  to  him  and  HcnnimAni 
the  heirs-male  of  his  body,  had  iffue  Henry  and  tfired  i* Leon.  261. 
daughters  by  his  firft  wife,  and  Arthur  and  two  other 
fons  by  his  fecond  wife.  Upon  the  death  of  Thomas 
Henningham^  Henry  his  eldeft  fon  entered,  and  fuffered 
a  common  recovery,  and  afterwards  died  without  iflua* 
Arthur  the  fecond  fon  brought  a  writ  of  error  to  re- 
verie this  recovery,  to  which  it  was  objefted  that  he 
was  only  of  the  half  blood.  The  court  however  deter- 
mined that  the  right  to  bring  a  writ  of  error  defcended 
to  the  perfon  who  would  have  been  intxtled  to  the  land* 
if  no  recovery  had  been  fuffered. 

§  8.  In  the  cafe  of  Sheepjhanks  v.  Lucas  which '  has    Ante  ch.  5, 
been  already  ftated,  an  obje&ion  was  made  to  the  writ    1  Burr.  41a. 

of 
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of  error,  becaufe  the  plaintiff  did  not  fliew  how 
title  arofb.  But  the  court  laid,  that  a  complete  title 
need  not  be  fet  forth  in  a  writ  of.  error ;  it  was  only 
required  of  the  plaintiff  in  error  to  ihew  the  connec- 
tion and  privity  between  the  perfon  againft  whom  the 
recovery  was  had,  and  the  perfon  who  brings  the  writ 
of  error ;  for  it  was  not  like  a  proceeding  to  try  the 
right  of  land,  or  to  recover  the  land  itfelf. 

MarquUof  §  9.  The  right  of  bringing  a  writ  of  error  to  reverie 

c  V  a  common  recovery  does  not  pafs  to  the  crown  on  an 

3  Rep.  i.        attainder  for  high  treafon.     A  tenant  in  tail  fuffered  a 

common  recovery,  the  remainder-man  was  attainted,  of 
treafon  and  executed ;  and  by  AS  of  Parliament  for* 
fished  to  the  king  all  his  manors,  &c.  reversions,  re- 
mainders, ufes,  pofleffions,  offices,  rights,  conditions, 
and  all  other  his  hereditaments.  The  recovery  being 
erroneous  the  king  brought  a  writ  of  error  to  reverie 
it.  Adjudged  that  the  writ  was  not  given  to  the  king 
by  any  words  in  the  a£t  of  forfeiture,  the  party  having 
no  right  of  entry,  but  only  a  right  of  a&ion  which 
did  not  pafs  by  thofe  general  words.  But  admitting 
the  writ  of  error  had  patted  to  the  king  by  the  words 
of  the  aft,  yet  it  would  not  pafs  from  him  to  a  patentee 
by  a  general  grant  of  the  manor  cum  pertinentiis,  and 
of  all  the  intereft,  claim  and  demand  therein,  notwith- 
ftanding  the  claufe  de  fpeciali  gratia.  For  if  the  king 
could  grant  it,  it  muft  be  by  virtue  of  his  prerogative 
(for  no  common  perfon  could  do  it)  and  then  it  ought 
to  be  by  exprefs  and  precife  worcUt 

§  10.  The 
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4  10.  The  errors  affigned  in  a  recovery  may  either   No  Averment 

J  °  againltthe 

be  in  fa&,  or  in  law;  but  nothing  can  be  affigned  for   Record. 
error  in  a  common  recovery  which  contradi&s  the   (\'}*C 
record ;  it  follows  from  this  principle  that  no  incapa- 
city in  a  vouchee  can  be  affigned  for  error,  where  he 
appeared  in  perfon;   but  if  a  vouchee    appears  by 
attorney,  an  averment  may  then  be  made,  either  that 
fuch  vouchee  died  before  the  day  on  which  judgment 
was  given,  or  that  he  laboured  under  fome  perfonal 
difability  which  rendered  him  incapable  of  fuffering  a 
common  recovery. 

* 

§Nn.  Thus  in  the  cafe  of  Wynne  v.  Wynne,  one  of  Ante»  ch.  5. 
the  queftions  was,  whether  the  plaintiff  in  error  was    1  wilt  Rep. 
not   eftopped  to  aflign  the  death  of  the  vouchee  to  *2' 
have  happened  on  the  10th  of  May,  which  was  before 
judgment,  when  it  appeared   upon  the  face  of  the 
record,  that  fhe  appeared  by  attorney  on  the  return 
day  of  the  writ  of  fummons  which  was  the  1 6th  of 
May.     The  court  were  clearly  of  opinion  that  the 
death  of  the  vouchee  before  judgment,  was  not  con- 
trary, but  a  matter  collateral  to  the  record,  and  pro-  ' 
perly  affignable  for  error,  and  triable  by  a  jury  j  for 
all  the  record  faid  was,  that  the  vouchee  appeared  by 
her  attorney ;  it  did  not  fay  any  thing  of  her  aftual 
exiftence  at  the  time,  but  put  3  matter  in  iflue?  which 
was  properly  triable  by  the  country. 

§  12.  In  a  writ  of  error  tp  reverie  a  common  reco-   Holland  ▼. 

very,  the  error  affignetf  was,  that  the  vouchee  was    Cro.J0uL' 

•  •  • 

■prithin  age  and  appeared  by  attorneyf    All  the  court   739- 

agreed 


5<* 
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agreed  that  this  circumftance  might  well  be  ^ffigftf*\ 
for  error  after  the  death  of  the  vouchee. 


Arte  eh.  8. 
£9. 


Vide  the 
Appendix. 


The  Parol 

demurs  for 
Infancy. 


$13.  So  in  the  cafe  of  Stdus  v.  Oliver  an  averment 
was  allowed,  that  the  vouchee,  who  appeared  by  attor- 
ney, was  an  infant,  and  the  recovery  was  reverfed. 

§  14.  No  cafe  has  arifen  where  an  averment  of 
ideocy  has  been  made  againft  a  vouchee  who  appeared 
by  attorney,  but  in  a  late  cafe  which  was  determined 
in  the  Houfe  of  Lords  in  Ireland,  fuch  an  averment 
was  held  to  be  good,  and  not  contrary  to  the  record* 

§  15.  In  a  writ  of  error  to  reverie  a  common  reco» 
very  the  parol  fhall  demur  for  the  infancy  of  th$ 
tenant. 


Aland  v. 
M  alone, 
Fitz.  R.  114. 


There  mud 
be  a  Writ  of 
Scire  Facias* 
Lord  Pem- 
broke's Cafe, 
Kep.Temp. 
Holt  614. 


§  16.  In  a  writ  of  error  of  a  judgment  in  the  King's 
Bench  in  Ireland r,  the  cafe  was  that  in  a  writ  of  error  to 
reverie  a  common  recovery  the  defendant  pleaded  that 
he  was  an  infant  and  prayed  that  the  parol  might 
demur.  To  this  the  plaintiff  demurred,  and  judgment 
was  given  that  the  parol  fhould  demur.  The  judg- 
ment was  affirmed.  Note,  to  the  writ  of  error  in  this 
court,  the  defendant  again  pleaded  his  infancy  and 
prayed  the  parol  might  demur,  which  was  difallowed. 
~Non  datur  enim  execptio  ejufdem  rei  cujus  petitur  dif- 
folutio. 

§  17.  A  recovery  ought  not  to  be  reverfed,  unlefs 
\mts  oifcire  facias  are  iffued  againft  the  terre-tenants 
and  the  heir  j  becaufe  the  errors  in  a  recovery  ought 

not 
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not  to  be  examined  until  all  the  parties  interefled  in 
fupparting  it,  be  before  the  court* 

* 

§  1 8.  The  iffuing  writs  of  fcire  facias  to  the  terre- 
tenants  is  not  deemed  to  be  ex  necejfitate  juris,  bat  only 
difcretionary  in  the  court* 

5  19.  Thus  on  a  motion  in  the  Court  of  King's   Kindlon  v. 

Herbert 

Bench  to  fet  afide  a  judgment  of  reverfal  of  a  common   2  Sho^  ^ 

recovery  on  a  writ  of  error  brought  there,  becaufe   *d  Edit» 
1  -.     ,.   .  ■  T  3  Mod.  119. 

there  was  no  fare  facias,  to  the  terre-tenants*    It  was 

ftrongly  debated  and  on  all  hands  agreed  to  be  very 
inconvenient,  that  a  fcire  facias  fhould  not  be  to  the 
tenants,  for  otherwife  a  purchafer  might  be  deprived 
of  his  aflurance  without  notice*  There  was  urged 
that  the  terre-tenant  cannot  be  party  to  the  writ  of 
error.  That  they  had  a  record  exemplified  of  the 
reverfal*  That  the  reverfal  was  in  35  Car.  2.  That 
the  want  of  .a  writ  of  fcire  facias  mull  be  error  either 
in  law  or  in  fad,  it  would  not  be  error  in  law,  for 
that  mud  appear  upon  the  record  itfelf,  which  it  did 
not  here.  It  could  not  be  error  in  fad,  beCaufe  there 
was  no  neceffity  for  fuch  a  writ,  it  was  only  difcre- 
tionary in  the  Court  and  not  ex  necejfitatc  juris.  The 
Court  was  of  opinion  that  the  awarding  writs  of  fcire 
facias  to  the  terre-tenants  was  difcretionary*  And  in 
a  fubfequent  cafe  Lord  Mansfield  faid  that  by  the  Hall  and  Uju 
eftablifhed  mode  of  proceeding  there  muft  be  a  fcire  v-  Woodcock. 

•   n  «•-•••*  Burr.  359* 

facias  againft  the  terre-tenants,  otherwife  it  is  an  irre- 

» 

gularity,  but  no  more* 

» 

5  20*  A  releafe 
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A  Releafe  of  §^  20.  A  releafe  of  errors  from  the  common 
Enron  from  vouchee  cannot  be  pleaded  in  bar  of  a  writ  of  error  ta 
Vouchee  not    reverfe  a  common  recovery. 

good. 

Lord  Norricc       $2i.  In  a-  writ  of  error  to  reverie  a  common  reco- 

Wi^cheftcr°  vei7  *e  defendant  pleaded  a  releafe  of  all  errors  by 
Cro.  Eliz.  2.    ^  iaft  and  common  vouchee.     It  was  refolved  by  all 

the  Judges  that  fuch  releafe  could  not  be  pleaded,  for 
the  common  vouchee  is  put  in  only  for:  form,  and  in 
truth  he  renders  nothing,  and  therefore  it  is  againft 
reafon  that  his  releafe  fhould  bar  others  that  have  the 
lofs,  and  are  entitled  to  have  remedy  by  the  reverfal 
of  the  judgment. 

Writs  of  §  22#    ty  ^e  ftatute  xo&iiJV.  %•  c.  4.  reciting 

Error  muft  be  ^^  fines,  recoveries,  and  judgments,  were  reverfible  at 
within  20        any  time  without  reftraint  or  limitation  for  any  error 

or  defe£t  which  happened  therein,  by  the  ignorance 
or  careleffnefs  of  clerks,  and  fometimes  by  unavoid- 
able accidents,  it  is  enafted,  §  1."  That  no  fine  or 
"  common  recovery,  &c.  ihall  be  reverfed  or  avoided 
"  for  any  error  or  defed  therein,  unlefs  the  writ  of 
error  or  fuit  for  the  reverfing  of  fuch  fine,  recovery, 
&c.  be  commenced  or  brought  and  profecuted  with 
"  effeft  within  twenty  years  after  fuch  fine  levied,  or 
"  fuch  recovery  fuffered.     §  2.  Provided  always  that 
"  if  any  perfon  who  ihall  be  intitled  to  any  'fuch  writ 
"  of  error  as  aforefaid  fhall  at  the  time  of  fuch  tide 
"  accrued  be  within  the  age  of  twenty-one  years  or 
"  covert,  non  compos  mentis^  imprifpned  or  beyond  the 
"  feas,  then  fuch  perfon,  his  or  her  heirs,  executors 
*4-qr  administrators  (notwithftanding  the  faid  twenty 

5t  u  years 


Title  XXXVT.     Recovery.     Ch.  xiv.  §  22—24.    -  5*1 

"  years  expired)  (hall  and  may  bring  his,  her,  or  their 
"  writ  of  error  for  the  reverting  any  fuch  fine,  reco- 
"  very,  isfc.  as  he,  flie,  or  they  might  have  done  in 
"  cafe  this  aft  had  not  been  made,  fo  as  the  fame  be 
"  done  within  five  years  after  his  or  her  full  age,  dif- 
"  coverture,  coming  of  found  mind,  enlargement  out 
tc  of  prifon,  or  returning  from  beyond  the  feas,  or 
€C  death,  but  not  afterwards  or  otherwife." 

§  23.  In  confequence  of  this  ftatute  a  writ  of  error 
to  reverie  a  fine  muft  be  brought  within  twenty  years 
after  the  fine  has  been  levied,  and  not  within  twenty 
years  after  a  title  has  accrued  ;-  for  the  time  when  the 
fine  was  levied  is  the  period  from  which  the  twenty 
years  are  to  be  reckoned* 

§  24.  A  writ  of  error  was  brought  19  Geo.  2.  to   Lloyd*, 
reverie  a  common  recovery  which  was  fuffered  in      sin.  W7. 
5  Ann.     The  defendant  pleaded  this  ftatute  in  bar, 
the  writ  of  error  not  having  been  brought  within 
twenty  years  after  the  recovery  was  fuffered,  to  which 
it  was  anfwered  that  the  plaintiff's  title  did  not  accrue 
until  the  death  of  one  of  the  vouchees  without  iffue 
in  the  year  1739. — : After  feverai  arguments  the  court 
determined  that  the  writ  of  error  did  not  lie ;  becaufe 
the  ftatute  10  &  11  fV.  3.  was  made  to  quiet  poflef- 
ftons,  and  to  fix  a  certain  period  beyond  which  fines 
and  recoveries  fhould  not  be  impeached,  for  the  words 
of  the  ftatute  are  exprefs,  "  twenty  years  after  fuch 
c<  fine  levied  or  recovery  fuffered."     And  it  has  not 
the  words  which  are  in  the  ftatute  of  fines,  viz.  after 
the    title  accrued.     The  terminus  a  quo  is  the  time 

when 
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when  the  recovery  is  fuflfered,  and  if  that  was  once 
•exceeded,  there  would  be  no  knowing  where  to  ftop  ; 
a  revcrfioncr  after  an  eftate  tail  which  had  fubfifted 
above  a  century  might  upon  this  principle  be  allowed 
to  reverie  a  common  recovery,  whereas,  perfons  in 
reverfion  were  never  the  objefts  of  the  legiflatore's 
care.  It  was  fufficient  that  they  had  a  chance  of  the 
reverfions  veiling  with  the  twenty  years,  in  which  cafe 
they  might  bring  a  writ  of  error  but  not  afterwards. 

Of  falfifyfng         §  *5*  As  a  common  recovery  j^tn  only  be  reverfed 
m  Recovery,     ^y  a  writ  of  error  or  feme  proceeding  of  a  fimilar 

nature,  to  which  none  are  intitled  but  thofe  who  have 
an  immediate  intereft  in  the  lands j  the  law  allows  all 
ftrangers  whofe  interefts  are  affected  by  a  recovery  to 
falfify  it. 

Pa.  77.  It  is  laid  down  by  Booth  in  his  Law  of  Real  A&ons, 

Pip*  150.       tjlat  a  recoveiy  may  be  falfified  feveral  ways.     1.  By 

entry  and  plea.  2.  By  a&ion.  3.  By  a&ion  and  plea, 
and  4*  By  plea  only. 

§  26.  By  entry  and  plea,  when  the  party's  entry  k 
not  taken  away  by  the  lecovery  and  he  brings  an 
aflife,  and  the  recovery  is  pleaded  againft  him,  then 
he  pleads  matter  to  avoid  the  recovery.  It  follows 
from  thefe  principles,  that  a  common  recovery  may 
be  invalidated  on  a  trial  in  cje&ment ;  for  if  a  reco- 
very is  given  in  evidence  and  fet  up  by  way  of  defence, 
the  plaintiff  may  lhew  any  defeft  in  the  recovery,  and 
if  the  court  is  of  opinion  that  the  recovery  is  void 

and 
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and  the  plaintiff  intitled  to  recover,  fuch  recovery  is 
completely  falfified  as  to  that  a&ion. 

§  27.  Thus  in  the  cafe  of  Sir  Butler  Wentwortby  1  Vtzey^j* 
which  was  tried  at  the  bar  of  the  Court  of  Common  *  Atk-3!3* 
Pleas  in  Mich.  Term  1 744,  evidence  of  weaknefs  of 
understanding  was  admitted  to  invalidate  the  deed,  by 
which  a  tenant  to  the  pracipe  was  made  for  the  pur- 
pofe  of  fuffering  a  common  recovery,  and  the  effed 
of  the  recovery  was  by  that  means  defeated. 

§  28.  So  in  the  cafe  of  Jones,  ex  dem.  Hale  v.  Cave, 
tried  at  Hertford  at  the  Lent  Affizes  1765,  by  Sir 
John  Eardley  Wilmot,  evidence  was  admitted  to  prove 
the  weaknefs  of  understanding  of  the  vouchee  in  a 
common  recovery,  who  appeared  by  attorney,  and  the 
recovery  was  by  that  means  invalidated.  A  motion 
wa3  made  the  next  term  for  a  new  trial,  on  account  vide 
of  mifdire&ions  of  the  judge,  and  it  was  contended  API*1"*1** 
that  fuch  evidence  ought  not  to  have  been  admitted  j 
but  the  motion  was  refufed.* 

§  29.  A  recovery  may  alfo  be  falfified  by  a&ion   Booth  7- 
and  plea,  when  the  entry  of  the  party  that  has  right   6  RCP-  8  *• 
is  taken  away  by  the  recovery,  and  upon  a  real  aftion 
brought,  the  recovery  is  pleaded '  in  bar  of  his  right. 
This  may  be  falfified  by  plea. 


*  The  cafes  of  Dormer  v.  Pariburfl,  Gwdtitle  v.  Duke  of 
Cbandoif  and  Taylor  v.  Horde%  which  have  been  ftatcd  in  the 
former  part  of  this  volume,  are  inftaoccs  of  recoveries  falfified  ia 
ejedlment. 

Vol.  V.  LI  §  33.  By 
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A  Tenant  for  §  30.  By  the  Common  Law,  if  the  tenant  of  the 
hm  HUy  frcehoW  had  fuffercd  a  common  recovery,  it  operated 
1  Inft.  46  a.     as  a  good  bar  to  all  terms  for  years  derived  out  of 

the  freehold  j  for  the  perfon  who  recovered  the  lands 

was  fuppofed  to  come  in  by  a  title  paramount,  fo  that 

he  was  not  bound  by  the  leafes  of  the  perfon  againft 

flowd.  83.      whom  he  recovered :  befides,  a  termor  for  years  could 

not  in  any  cafe  falfify  a  common  recovery. 

§  31*  By  the  ftatute  of  Gloucejler^  1  Eduf.  i„  c.  u* 
a  remedy  was  given  to  the  leffee  for  years,  by  way  of 
receipt  and  trial,  whether  the  recovery  was  trpon  good 
title,  or  by  way  of  collufion ;  and  in  cafe  it  appeared 
that  the  recovery  was  by  collufion,  then  the  leffee 
for  years  was  permitted  to  enjoy  his  term,  and  the 
execution  was  ftaid  until  the  determination  of  the 
term, 

Bfo.  Ab.  Tit.  S  32#  The  operation  of  this  ftatute  not  having  been 
fS^n'b.  foun(l  fufficiently  extenfive,  another  aft  was  made 
198  and  220.   2i  Htn.  8.  c.  15.  whereby  it  was  provided  that  a 
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tenant  for  years  might  falfify  a  feigned  recovery  had 

1 

againft  the  perfon  in  reverfion,  and  that  no  eftate 
held  by  ftatute  merchant,  ftaple,  or  elegit,  fhould  be 
avoided  by  means  of  any  feigned  recovery* 

Courts  of  §  33  •  Although  a  common  recovery  can  only  be 

Equity.  reverfed  by  the  Court  of  Common  Pleas  in  the  firft 

inftance,  and  by  the  Court  of  King's  Bench  upon  a 
writ  of  error  from  the  Court  of  Common  Pleas,  yet 
the  Court  of  Chancery  can,  in  fo&,  invalidate  a  com- 

taoft 
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toon  recovery,  where  it  appears  to  have  been  obtained 
by  fraud  or  impofition,  by  compelling  the  recovered 
to  convey  the  eftate  to  the  perfon  who  is  intitled  in 
equity  to  have  it,  or  bjr  declaring  the  recoveror  to  be  Tit*  3^ 
a  truftee  for  fuch  perfon;  * 

§  344  Where  a  perfon  who  was  deaf  and  dumb   terte*  t. 
fuffered  a  common  recovery  of  intailed  lands,  affifted   2  Ab.  Ed. 
by  his  uncle,  and  then  fettled  the  fame  to  certain  69J* 
ufes.    Upon  the  drcumftances  of  the  cafe  it  appeared 
he  had  done  nothing  but  what  in  conscience  he  ought 

» 

to  have  done,  yet  being  under  thefe  circumftances,    ,  v 

the  Lord  Chancellor  faid  he  ought  to  be  taken  care  of1 
in  equity,  arid  it  appearing  that  the  uncle  was  con- 
cerned in  point  of  intereft,  the  fettlement  was  fet 
fa/ide.  But  had  he  been  affifted  by  an  able  and  faith- 
ful relation  that  was  not  interefted,  equity  would  not 
have  relieved  him  in  fo  reafonable  an  aft  as  this  ap* 
pears  to  be* 

§  35.  A  Court  of  Equity  will  alfo  reftrain  the 
Operation  of  a  common  recovery  to  thofe  purpofes  for 
which  it  was  intended,  and  will  not  allow  it  to  have  a 
more  extenfive  effe& 

§  36.  Where  a  fathefr  on  his  fon's  marriage,  by  TStanhopeV. 
leafe  and  releafe  conveyed  lands  to  truftees  and  their  prc^  ^  Chai 
heirs,  to  the  ufe  of  the  father  for  life,  remainder  to  435- 
hfis  wife  for  life,  remainder  to  the  fon  for  ninety-nine 
years,  if  he  Ihould  fo  long  live,  remainder  to  truftees 
during  his  life  to  fupport  contingent  remainders,  re- 

L  1  2  mainder 
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mainder  to  the  Ton's  intended  wife  for  life  for  her 
jointure,  remainder  to  the  firft  and  every  other  fon  of 
that  marriage  in  tail  male,  remainder  to  the  daughter 
or  daughters  of  that  marriage  and  the  heirs  of  their 
bodies,  till  they  fhould,  out  of  the  rents,  ifiues  and 
profits,  have  received  3000  /.  remainder  to  the  heirs 
of  the  body  of  the  fon,  remainder  to  the  fecond  fon 
of  the  father,  and  to  his  firft  and  other  fons,  remain- 
der to  the  right  heirs  of  the  fon  for  ever.  The  mar- 
riage took  effe&,  and  they  had  only  two  daughters, 
who  being  in  pofleffion  after  all  the  other  eftates 
determined,  which  were  precedent,  fuflfered  a  recovery 
to  the  ufe  of  themfelves  and  their  heirs j  and  one 
queftion  in  this  cafe  was,  whether  by  this  recovery 
the  remainders  were  not  barred.  And  it  was  argued 
that  they  were,  becaufe  the  primary  intention  of  this 
limitation  was  to  make  them  tenants  in  tail,  and  the 
raifingof  the  5000/.  was  but  a  fecondary  intention 
thereof,  and  when  they  being  fo  tenants  in  tail,  fuf- 
fered  a  recovery,  this  barred  their  eflate  tail,  and  the 
remainders  depending  thereon j  but  the  Lord  Chan- 
cellor was  clear  of  opinion,  both  upon  the  firft  fpeak- 
ing  to  it,  and  the  next  day  after,  that  this  was  but  in 
the  nature  of  a  fecurity  for  the  300P  /.  and  though 
the  recovery  barred  the  eftate  tail  and  remainders  at 
law,  yet  the  daughters  were  but  in  the  nature  of 
truftees  (after  the  300c/.  raifed)  for  thofe  in  remain- 
der ;  that  before  the  recovery  they  had  but  an  eftate 
tail  for  their  fecurity  for  that  fum  j  that  after  the 
recovery  they  had  the  fee  fimple ;  but  ftill  the  fame 
in  a  Court  of  Equity  was  but  a  fecurity  till  that  money 

was 
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was  raifed ;  that  thofe  in  ,the  remainder  had  the 
equity  of  redemption  in  the  fame  manner  as  the  per- 
fon  who  made  that  fecurity  would  have  had  if  no 
fuch  limitation  in  remainder  had  been ;  that  therefore 
they  might  at  any  time,  by  paying  off  that  3000  /. 
determine  the  eftate  of  the  daughters,  and  then  thf 
daughters  would  be  but  truftees  for  them, 
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RECOVERY. 


HOUSE  of  LORDS  of  Ireland,  1785, 

Guflavus  Hume  E/qmrt,  Plaintiff  m  Error. 
William  Burton  Ef quire,  Defendant  in  Error* 


A  WRIT  of  error  was  brought  in  the  Court  of 
King's  Bench  in  Ireland,  to  reverie  a  commoi} 
recovery,  fuffercd  by  Nicholas  Earl  of  Ely  in  1767,  in 
which  he  appeared  by  attorney,  (having  acknowledged 
{i  warrant  of  attorney  before  the  Lord  Chief  Juftice  of 
the  Common  Pleas  for  that  purpofe) :  and  the  error 
?fiigned  was,  that  the  Earl  of  Ely  was  of  unfound 
mind*  Iflue  being  found  upon  this  fad,  the  plaintiff 
in  error  offered  to  produce  evidence  of  the  incapacity 
of  the  faid  Earl ;  but  the  counfel  for  the  defendant  in- 
filled, that  the  acknowledgment  of  the  .warrant  of 
attorney  before  the  Chief  Juftice  was  a  judicial  a&  and 
matter  of  record,  and  was  conclusive  evidence  of  the 
faid  Earl's  fanity.  The  court  was  of  opinion,  that  the 
evidence  could  not  be  admitted,  A  bill  of  exceptions 
was  tendered,  and  a  writ  of  error  brought  in  the  Houfe 
of  Lords  of  Ireland^  where  the  following  queftion  was 
put  to  the  judges :  **  Whether,  in  a  cafe  where  the 
f 6  vouchee  in  a  common  recovery  appears  by  attorney, 
**  the  caption  pf  the  warrant  of  attorney,  appointing 

?c  fuch 
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*  fuch  attorney,  appearing  upon  the  record  to  be  taken 
u  by  the  Chief  Juftice  of  the  Common  Pleas  out  of 
"  court,  was  conclufive  evidence  of  the  capacity  of 
**  fuch  vouchee,  as  to  the  foundnefs  of  his  mind  to 
f*  make  fuch  attorney  and  to  fuffer  fuch  recovery  ?" 

The  judges  were  divided :  but  the  majority  were  of 
opinion,  that  the  caption  of  the  warrant  of  attorney, 
appearing  on  the  record  to  be  taken  by  the  Chief  Juf- 
tice out  of  court,  was  not  conclufive  evidence  of  the  ~ 
capacity  of  the  vouchee.  Whereupon,  it  was  ordered 
and  adjudged,  that  the  judgment  given  in  the  court  of 
King's  Bench  fhould  be  reverted ;  and  chat  the  verdidt 
fhould  be  fet  afide  and  annulled ;  and  that  the  parties 
fhould  proceed  to  a  new  trial  upon  the  iffue  joined  be- 
tween  them,  as  in  the  faid  record* 

A  new  trial  was  had,  when  the  plaintiff's  counfel 
offered  to  give  parol  evidence,  to  prove  the  fa&  upon 
which  the  iffue  was  joined 5  but  the  counfel  for  the 
defendant  infixed,  that  the  plaintiff  ought  not  to  be 
allowed  to  go  into  fuch  evidence,  as  they,  on  the  part 
of  the  defendant,  had  evidence  of  record  to  produce, 
which  was  conclufive  to  the  fad  in  iflue,  and,  there- 
fore, could  not  be  controverted ;  (that  is  to  lay),  a 
jcommiflion  iffued  out  of  the  Court  of  Chancery,  to  try 
the  fanity  of  the  faid  Nicholas  Earl  of  Ely,  and  the 
inquifition  taken  in  confequence  of  fuch  commifBon, 
by  which  it  was  found,  that  the  faid  Nicholas  Earl  of 
ply  was  not  an  ideot,  or  a  perfon  of  unfound  mind ; 
find  alfo  a  fine,  with  proclamations,  levied  of  the  lands 
of  wbi?h  the  recovery,  fought  to  be  impeached,  had 

h\  +  been 
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been  fullered  and  taken  before  the  Chief  Juftice  of  the 
Common  Pleas  on  the  lame  day,  on  which  the  warrant 
was  acknowledged ;  which  fine  was  levied  to  Henry 
Left  us  y  for  the  purpofe  of  making  him  tenant  to  the 
precipe  in  that  recovery.  The  court  being  of  opinion, 
that  this  was  the  proper  mode  of  proceeding,  the  de- 
fendant's counfel  accordingly  gave  in  evidence  to  the 
jury  the  {aid  commUEon  and  inquifition,  finding  that 
Nicholas  Earl*  of  Ely  was  not  an  idiot,  or  perfon  of  on- 
found  mind,  and  alfo  a  fine  with  proclamations,  levied 
by  the  laid  Nicholas  Earl  of  Ely  of  the  lands,  &c.  in 
the  faid  recovery,  to  Henry  Loft  us,  for  the  purpofe  of 
making  him  tenant  to  the  pra  ope,  and  which  was  taken 
by  the  Lord  Chief  Juftice  of  the  Court  of  Common 
Pleas  on  the  8th  of  July  1767,  being  the  fame  day  on 
which  the  acknowledgment  of  the  warrant  of  attorney 
was  taken  by  the  fame  Chief  Juftice.  And  the  coun- 
fel alfo  gave  in  evidence  the  warrant  of  attorney,  and 
the  caption  thereof.  And  the  defendant's  counfel 
thereupon  infifted,  that  the  faid  inquifition,  finding 
that  Nicholas.  Hume  Earl  of  Ely  was  not  an  idiot  or  per* 
fon  of  unfound  mind,  had  for  ever  concluded  that 
queftion.  That  the  fine  and  recovery  were  both  before 
the  court ;  that  the  fine  was  of  the  fame  lands,  and 
pafled^the  fame  eftate  on  the  fame  day  to  the  tenant  to 
the  pracipe  in  the  recovery,  on  which  the  warrant  of 
attorney  was  acknowledged,  and  that  it  conftituted 
part  of  the  fame  affurance  j  that  the  fine  gave  and  was 
meant  to  give  operation  to  the  recovery,  and  that, 
without  it,  the  recovery  would  have  been  a  mere 
nullity;  that,  therefore,  there  was  a  mafs  of  evidence, 
conclusive  as  to  the  fanity  of  Nicholas  Earl  q{  Ely9  and 

of 
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of  *  nature  not  to  be  controverted,  laid  before  the 
court ;  and  that  no  parol  evidence  could  or  ought  to 
be  received  on  the  part  of  the  plaintiff,  as  to  the  iflue 
depending. 

The  court  having  declared  it  to  be  their  opinion, 
that  the  faid  fine,  pracipe,  and  concord,  together  with 
the  caption  of  the  faid  fine,  as  likewife  the  faid  warrant 
of  attorney,  and  the  caption  thereof,  were  conclufive 
evidence  of  the  fanity  of  the  faid  Earl  of  Ely  upon  the 
faid  iflue  ;  a  verdift  was  therefore  founjl  for  the  de- 
fendant, and  judgment  given  thereon  by  the  Court  of 
King's  Bench,  "  that  the  judgment  of  the  Court  of 
**  Common  Pleas  fliould  be  in  all  things  affirmed,  and 

• 

<c  remain  in  full  force  and  effect,  notwithstanding  the 
<c  caufes  affigned  for  error," 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the 
court  j  and  a  writ  of  error  was  brought  in  the  Houfe 
of  Lords,  where  the  following  queftions  were  put  to 
the  Judges ; 

1  ft,  Whether  the  commiflion  fet  forth  in  the  faid 
record,  and  the  inquifition  thereon,  whereby  it  was 
found  that  Nicholas  Hume  Earl  of  Ely,  in  the  laid  com* 
million  named,  was  not,  at  the  time  of  taking  the  faid 
inquifition,  an  idiot,  or  a  perfon  of  unfound  mind, 
with  the  return  of  the  execution  of  the  faid  commit 
fion,  which  were  given  in  evidence  on  'the  part  of  the 
defendant  in  error  on  the  trial  of  the  iflue  at  the  bar 
pf  the  Court  of  King's  Bench,  in  Michaelmas  term, 
in  the  year  1784,  joined  upon  the  averment  taken  by 
*  6  the 
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the  plaintiff  in  error  in  the  faid  caufe,  was,  in  point  of 
law,  conclufive  evidence  of  the  lanky  of  the  faid  JVr- 
cbolas  Hume  Earl  of  Ely,  at  the  time  of  taking  the  war- 
rant of  attorney  fet  forth  in  the  prefent  record,  and  of 
his  capacity  at  that  time  as  to  the  foundnefs  of  his 
mind,  to  make  fuch  warrant  of  attorney,  and  fuller 
fuch  recovery,  as  in  the  faid  record  j  fo  as  to  juftify 
the  laid  Court  of  King's  Bench  in  refilling,  upon  the 
trial  of  the  aforefeid  iffue,  to  fuffer  the  plaintiff  in  error 
to  go  into  parol  evidence  offered  by  him  to  prove  that 
the  faid  Nicholas  Earl  of  Ely,  was  of  unfound  mind  at 
the  time  of  the  faid  warrant  taken  and  acknowledged, 
jmd  the  faid  recovery  fuffered? 

ad,  Whether  the  commiffion  and  the  inquifition  an<J 
Teturn  thereon,  whereby  it  was  found  that  Nicholas 
Hume  Earl  of  Ely,  was,  at  the  time  of  taking  the  faid 
piquifition,  not  an  idiot  or  a  perfon  of  unfound  mind, 
together  with  the  fine,  pracipe,  concord,  and  caprioi) 
of  the  faid  fine,  as  likewife  the  warrant  of  attorney  and 
the  caption  thereof,  on  the  8th  day  of  July  1767,  as 
fet  forth  in  the  faid  record,  and  what  part  of  the  faid 
evidence  were,  in  point  of  Jaw,  conclufive  evidence 
upon  the  iffue,  which  came  on  to  be  tried  at  the  bar 
of  the  Court  of  King's  Bench,  of  the  fanity  of  the 
faid  Nicholas  Hume  Earl  of  Ely,  and  of  his  capacity  as 
to  the  foiindnefs  of  his  mind  to  make  fuch  warrant  of 
attorney,  and  fuffer  fuch  recovery,  as  in  the  prefent 
record,  iffue, having  been  joined  upon  the  averment 
taken  by  the  plaintiff  in  error  on  the  faid  caufe,  after 
the  death  of  the  faid  Nicholas,  and  the  faid  warrant  of 
attorney  antf  caption  thereof  fet  forth  in  the  record^ 

JipiWng 
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appearing  to  have  been  made  and  acknowledged  before 
the  faid  Chief  Juftice  of  the  Court  of  Common  Pleas, 
at  the  fame  time  that  thp  caption  of  the  faid  fine  was 
taken  and  acknowledged  by  and  before  him,  and  it 
appearing  to  the  faid  court  upon  the  faid  record,  that  ' 
the  tenant  to  the  pracipe  in  the  faid  recovery  was  made 
by  fine,  levied  and  acknowledged  by  the  faid  Nicholas, 
fo  as  to  warrant  the  faid  Court  of  King's  Bench,  iqt 
refuting  upon  the  trial  of  the  afojrefaid  iffue  to  permit 
the  plaintiff  in  error  to  go  into  parol  evidence,  offered 
by  hint  to  prove  that  tfye  faid  Nicholas  was  of  unfound 
jnind  at  the  time  of  the  faid  fine  taken,  and  warrant  of  ' 
attorney  acknowledged,  and  repoyery  fuffered  ? 

3d,  Whether,  in  cafe  where  a  fine  with  proclarna* 
tions  is  levied  by  tenant  in  tail,  and  the  pracipe  \% 
brought  in  the  fame  term  againft  the  conufee  of  fuch 
fine,  and  a  common  recovery  fuffered  thereupon,  fuel} 
fine,  prxcipe>  and  common  recovery,  are  to  be  confiT 
dered  in  law  as  one  common  aflurance  or  conveyancef 
pr  as  feparate  common  affurances  or  conveyances, 

4^5  to  the  firft  queftion,  the  judges  were  unaftiraoufly 
of  opinion,  that  the  commiffion  and  inquifition  were 
not  conclufiye  evidence  of  the  fanity  of  Nicholas  Earl 
pf  Ely.  As  to  the  fecond  queftion,  four  of  the  judges 
yrere  of  opinion,  that  the  acknowledgment  of  the  fin^ 
was  not  conclusive  evidence  of  the  fanity  of  Nicholas 
Earl  of  Ely 9  and  three  of  the  judges  were  of  a  con* 
trary  opinion.  And  as  to  the  third  queftion,  the  Judges 
were  unanimoufly  of  opinion,  that  the  x  fine  and  reco- 
yeiy  were  to  be  confxdered  as  one  aflurance. 

'   "  "  The 
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The  judgment  of  the  Court  of  King's  Bench  wis 
affirmed. 

The  author  has  been  favoured  with  the  following 
accurate  note  of  Lord  Chief  Baron  Telverton's  argu- 
ment in  this  cafe.  And  as  his  Lordfhip's  opinion  coin* 
cided  with  that  of  the  majority  of  the  Judges,  and 
alfo  of  the  Lord  Chancellor,  it  is  prefumed,  that  it 
mud  prove  extremely  acceptable  to  the  profeffion. 

Lord  Ch.  The  Court  of  Bane's  Bench  has  determined,  'and 

Baron  Yd- 

the  Judges  have  all  agreed,  that  the  inquifition  finding 


Nicholas  Earl  of  Ely  not  to  have  been  an  idiot,  or  of 
unfound  mind,  is  not  conclufive  evidence  of  his  fanity 
at  the  time  of  acknowledging  the  warrant  of  attorney 
mentioned  in  the  queftion :  your  Lordfhips  have  de- 
termined that  the  warrant  of  attorney  is  not  in  itfelf 
conclufive  evidence  of  the  fanity  of  Lord  Ely,  at  the 
time  of  acknowledging  fuch  warrant ;  but  that  it  is  a 
matter  in  pais,  and  triable  by  a  jury  :  the  only  remain* 
ing  queftion,  therefore,  is,  whether  the  fine  be  con- 
clufive evidence  of  his  fanity,  at  the  time  of  acknow- 
ledging  the  warrant.    The  fine,  I  'do  admit,  is  quajt  a 
judgment,  and,  in  that  light,  I  will  beg  leave  to  con- 
fider  it ;  but  it  is  not  therefore  conclufive  evidence  of 
the  fanity  of  the  conufor,  to  do  another  aft. — In  what 
cafes  judgments  fliall  conclude  either  as  pleas  or  as  evi- 
dence, is  no  where  better  defined  than  in  that  learned 
argument  of  Lord   Chief  Juftice  De  Grey,   in    the 
State  TnV*    Duchefs  of  Kingston's  cafe :  "  Firft,  that  the  judgment 
*o.ii.p.26[*  «<  of  a  court  of  concurrent  jurifdi&ion,  direftly  upon 

"  the  point,  is  as  a  pica,  a  bv,  or  as  evidence,  con* 

"  clufive 
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u  clufive  between  the  lame  parties,  upon  the  fame 
"  matter,  dire&Iy  in  queftion  in  another  court.  Se- 
<c  condly,  that  the  judgment  of  a  court  of  exclufive 
"  jurifdi&on,  direftly  upon  the  point,  is,  in  like  man- 
a  ner,  conclufive,  upon  the  fame  matter,  between  the 
*  fame  parties,  coming  incidentally  in  queftion,  in 
"  another  court,  for  a  different  purpofe.  But  neither 
c<  the  judgment  of  a  concurrent  or  exclufive  jurifdic- 
cc  tion  is  evidence,  of  any  matter  which  came  colla- 
<c  terally  in  queftion  though  within  their  jurifdittion  ; 
€€  nor  of  any  matter  incidentally  cognizable  ;  nor  of 
"  any  matter  to  be  inferred  by  argument  from  the 
"  judgment.*' 

Thefe  rules  are  laid  down  with  fo  much  precifion 
and  accuracy,  that  there  is  not  a  word  contained  in 
them  which  has  not  its  fterling  value ;  nor  has  a  cafe 
been  cited,  nor  do  I  believe  a  cafe  can  be  put,  which  ' 
does  not*  fall  within  them ;  for  either  they  are  cafes, 
where   a&s  of  parliament   have  eftablilhed  exclufive 
jurifdi&ion,  between  certain  parties,  as  the  certificates 
of  commiffioners   for  fettling  army  accounts,  or  the 
proof  of  debts  before  commiffioners  of  bankrupts  under 
the  coniroul  of  the  great  feal,  or  fentences  in  matrix 
monial  caufes  annulling  a  marriage,  where  one  of  the 
*  parties,  in  a  civil  fuit,  claimed  a  title,  or  founded  a 
defence  upon  fuch  marriage  ;  or  fentences  of  Exclufive 
jurifdi£tf on,  adttng  direttly  in  rem,  and  to  which  all 
the  world  are  fuppofed  to  be  parties,  as  condemnations 
in  the  Court  of  Exchequer,  which  are  had  by  public 
proclamations,  inviting  all  pcrfons  whatfoever  to  come 
in  and  claim  their  property,  or  the  fentences  of  Admi- 
ral fy 
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fcdty  courts,  which  judge  between  nation  and  natiorf* 
and  from  whofe  decifion  there  lies  no  appeal  but  to  the 
fword.  But,  in  all  thefe  cafes,  the  parties  to  the  fuits* 
or  the  parties  againft  whom  the  evidence  was  received* 
were  parties  to  the  fentences,  and  had  ac<|uiefced 
under  them,  of  derived  under  thofe  who  had  ;  or  they 
Were  fentences  in  fuits  to  which  all  perfons  were  or 
might  have  been  parties* 

Now,  if  a  fine  were  like  in  ordinary  judgment  of 
a  court  of  competent  jurifdiction,  it  would  not  be 
conclufive  evidence  in  the  prefent  inftance,  and  for 
thefe  reafons ;  becaufe  there  is  no  ad  of  parliament 
tvhich  has  made  a  fine  under  thefe  tircumftances  con- 
clufive againft  a  remainder-man ;  the  remainder-man 
does  not  claim  under  the  fine,  he  never  could  be  /aid 
to  acquiefee  undet  it,  becaufe  he  could  not  impeach 
it,  he  is  no  party  to  it,  nor  does  he  claim  under  any 
man  who  is.     And  though  I  mud  acknowledge  that 
fines  do  in  fome  refpe&s  ftand  on  a  ground  peculiar 
to  themfelves,  a  ground  whereon  the  wifdom  of  our 
anceftors  hath  placed  them,  for  the  aflurance  of  titles, 
and  quieting  of  poffeflions ;  yet  I  mtift  fay  that,  that 
memorable  a£t,  which  gives  to  fines  their  prefent  forcg 
and  efficacy,  which  directs  their  operation,  and  where 
they  operate,  has  made  them  irrefiftible,  does  not  in 
any  of  its  provifions   materially  depart    from  thofe 
rules,  under  which  other  judgments  have  been  held 
to  be  conclufive  :  for  the  effeft  of  that  a&  is  two-fold; 
Under  that  aft  a  fine  with  proclamations,  by  tenant 
in  tail,  whether  the  proclamations  are  finifhed  in  his 
life-time  or  not,  will  bar  the  iffue  in  tail.    But  why? 
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becaufe  the  fine  is  quafi  a  judgment,  and  the  iflue  in 
tail  claims  the  eftate  through  his  anceftor,  whofe  right 
Was  barred  by  the  judgment. — Again  by  that  ftatute, 
a  fine,  with  proclamations,  if  five  years  after  the  title 
accrued  are  fuffered  to  pafs  without  claim,  will  bar 
every  man  who  doss  not  come  within  the  favings  of 

that  ad.     But  why  ?  becaufe  there  the  fine  ads,  quafi 

1 

in  rem*  for  by  the  proclamations,  all  men  are  invited 
to  claim,  if  any  right  they  have,  and  having  failed  to 
do  fo,  within  the  time  prefcribed  by  law,  they  are 
therefore  barred.     But  the  cafe  of  the  plaintiff  in 
error  does  not  fall  within  either  of  thefe  conclufions* 
for  he  is  not  the  iffue  in  tail  of  the  conufor  of  the 
fine j  nor  is  the  fine  produced  againft  him,  as  a  judg- 
ment to  bar  his  right.     If  the  defendant  in  error  in- 
tended to  make  that  ufe  of  k,  he  ought  to  have' 
pleaded  it  to  the  writ  of  erf  or,  and  have  given  the 
plaintiff  an  opportunity  of  replying  that  he  claimed 
tvithin  the  five  years,  or  that  he  came  within  the  fav- 
ings of  the  ad.    The  fine  is  therefore  offered,  not  as 
a  bar  to  the  right  of  the  plaintiff  in  error,  by  its  own 
force,  but  as  cogclufive  evidence  of  the  fanity  of  a 
conufor  to  do  another  ad,  which  is  a  bar  to  his  right. 
And  fo,  though  it  does  not  bar  the  right,  it  takes 
away  the  remedy ;  and  though  it  would  not  conclude, 
if  pleaded  as  a  judgment,  yet,  when  offered  as  a 
piece  of  evidence,  it  fhall  have  the  magic  virtue  of 
fealing  up  the  lips  of  the  court  and  the  jury,  the  par- 
ties and  the  witneAes. — But  I  know  of  only  one  cafe* 
where  it  has  been  held  that  a  fine  is  conclusive  to  the 
capacity  of  the  conufor  to  do  another  ad,  and  this  is 
the  cafe  of  a  fine  and  a  deed  leading  the  ufes  of1 

that 
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that  fine.  In  that  cafe,  it  has  certainly  been  held  for 
law,  that  a  man  whofe  right  is  by  law  barrable  by  a 
fine,  fhall  not  be  received  to  aver  againft  the  capacity  of 
the  conufor  to  execute  the  deed ;  becaufe  it  is  faid, 
the  fine  is  the  principal,  and  the  deed  the  acceflary ; 
and  a  man  who  is  enabled  to  do  the  principal,  (hall 
not  be  held  difabled  to  do  the  acceflary.  But  that 
rule  of  law  was  adopted  through  neceffity,  becaufe  all 
fines  operate  to  ufes,  and  ufes  are  governed  by  the  in- 
tent. Whereas  if  the  deed  were  avoided,  the  fine 
would  no  longer  operate  to  the  ufes  to  which  it  was 
intended  to  enure,  and  fo  the  fine  would  in  effeft  be 
avoided,  becaufe  the  ufes  of  it  could  not  take  place. 
But  to  apply  that  rule  to  the  cafe  of  a  fine  and  reco- 
very, it  would  be  neceffary  to  eftablifh  two  pofitions, 
neither  of  which  is  true.  Firft,  that  the  fine  is  the 
principal,  and  the  recovery  the  acceflary  \  and, 
fecondly,  that  if  you  avoid  the  recovery,  you  alfo 
avoid  the  fine.  But  there  is  not  a  fingle  laying  in  the 
books,  that  the  fine  is  the  principal,  and  the  recovery 
the  acceflary  ;  for  the  only  ufe  of  making  the  tenant 
to  the  praoipe  by  fine,  is,  to  put  the  evidence  of  there 
being  a  good  tenant  to  the  pracipe  on  record ;  and 
though  you  fhould  avoid  the  recovery,  the  find  will 
neverthelefs  ftand,  for  the  writ  of  error  does  not  im- 
peach, nor  will  the  judgment  reach  it.  And  vice 
verfd,  though  the  fine  fhould  be  hereafter  avoided, 
yet  the  recovery  would  not  be  thereby  avoided,  if  it 
were  otherwife  good.  And  with  refpefk  to  a  recovery, 
and  a  deed  leading  the  ufes  of  a  recovery,  the  law  is 
the  very  reverfj  of  what  it  is  in  the  cafe  of  a  fine,  and 
a  deed  leading  the  ufe  of  a  fine.    In  the  cafe   of  a 

recovery 
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recovery  and  deed,  the  deed  has  in  more  inflances 
than  one  been  held  to  be  the  principal,  and  the  reco- 
very the  acceffary ;  and  accordingly  a  party,  whofe 
right  would  be  otherwife  barred  by  the  recovery,  has 
been  allowed  to  impeach  the  fanity  of  the  vouchee,  at 
the  time  of  the  execution  of  the  deed,  and  fo  avoid 
the  operation  of  the  recovery. — But  it  feems  to  be 
conceived  that  there  is  a  fomething  or  other  in  this 
cafe,  which  diftinguiflies  it  out  of  the  ordinary  rules 
of  law.     I  will  therefore  brg  leave  to  examine,  what 
that  fomething  is,  by  applying  myfelf  immediately  to 
the  interrogatories  contained  in  the  queftion.    And, 
firft,  the  queftion  imports  a  doubt,  whether  two  or 
more  ads,  do  in  point  of  law,  make  one  and  the  fame 
aflurance :    the  •  capacity   of   the    agent    to  do  one 
aft  does  not  conclude  to  his  capacity  to  do  the  other ; 
•  and  confequently,  whether  the  capacity  of  Lord  Ely 
to  levy  the  fine,  does  not  conclude  his  capacity  to  ac- 
knowledge the  warrant  of  attorney        't  my  anfwer 
is,  that  there  is  only  one  inftance  in  whiu.      s  capacity 
of  an  agent  to  do  one  aft,  concludes  to  hi     opacity 
to  do  another,  where  the  two  make  one  ailm     ce> 
and  that  is  the  cafe  of  a  fine  and  deed  leading  the 
ufes  j  but  in  every  other  cafe  but  that,  I  anfwer  in  the 
negative  }  and  I  prove  the  truth  of  my  anfwer  thus. 
If  a  man  had  levied  a  fine  twenty  years  ago,  with  intent 
to  make  a  tenant  to  the  pracipe  in  a  recovery  then  in- 
tended to  be  fuffered,  and  the  recovery  is  not  fuffered 
for  twenty  years  after,  the  fine  and  recovery  are  in 
point  of  law,  one  and  the  fame  aflurance,  as  much  as 
if  they  wert  both  of  the  fame  term ;  and  yet  no  man 
in  his  fenfes  will  fay  that  a  fin«  levied  twenty  years 
Vol,  V.  M »  ago, 
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ago,   is   conclufive    evidence   of   the  fanity  of   the 
conufor  twenty  years  after.     But  then  the  queftion 
a(ks,  where  two  afts  are  done  at  one  and  the  fame 
time,   and   one  of  thofe  afts  is  in  itfelf  conclufive 
evidence  of  the  capacity  of  the  agent  to  do  that  a&, 
(hall  it  not  be  conclufive  evidence  of  his  capacity  to 
do  the  other.     But  my  anfwer  to  that  queftion  is  alfo 
in  the  negative  ;  becaufe  if  it  were  otherwife,  then  the 
ad  which  is  in  itfelf  conclufive  evidence  of  the  agenda 
capacity  to  do  that  aft,  would  be  conclufive  evidence 
of  his  capacity  to  do  any  other  aft  whatfoever,  whe- 
ther it  made  a  part  of  the  fame  affurance   or  not* 
And  fo  if  an  idiot  levied  a  fine,  and  the  hiftory  of 
the  law  proves,  that  idiots  have  been  received  to  levy 
fines,  and  at  the  fame  time  made  his  will,  that   fine 
would  be  conclufive  evidence  of  his  capacity  to  make 
fuch  a  will,  which  no  man  in  his  fenfes  will  maintain* 
But .  the   queftion   enquires  farther,    whether,  where 
,      two  afts,  the  one  of  which  is  conclufive  in  itfelf,  and 
the  other  not,  make  but  one  affurance  and  are  done  at 
one  and  the  fame  time,  thefe  two  circumftances  put 
together,  do  not  make  one  aft  conclufive  evidence  of 
the  capacity  of  the  agent  to  do  the  other.     But  I  an- 
fwer, not,  becaufe  I  believe  no  two  afts  can  be  fup- 
pofed  more  intimately   connefted   with   each  otherr 
both  in  unity  of  time,  and  of  affurance,  than  a  will 
of  a  real  and  a  perfonal  eftate,  written  upon  one  and 
the  fame  piece  of  paper  or  parchment,  and  fubferibed 
by  one  and  the  fame  fignature ;  and  yet  it  is  clear  law, 
that  though  the  probate  of  fuch  a  will  is  conclufive 
evidence  of  the  fanity  of  the  teftator  to  make  fuch 
will,  yet  it  is  by  no  means  conclufive  evidence  of  his 

capacity 
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capacity  to  difpofe  of  his  real  eftate.  And  Why? 
evidently  becaufe  the  capacity  of  the  party  to  do  the 
two  a&s  is  triable  by  different  jurifdi&ions.  And  the 
fame  reafon  applies  to  the  cafe  of  the  fine  and  the 
warrant  of  attorney :  for  as  the  capacity  of  the  teftator 
in  the  firft  cafe  is  triable  by  the  Judge  of  the  Spiritual 
Court,  as  to  the  perfonal  eftate,  and  his  capacity  as  to 
his  real  eftate  by  a  jury,  fo  in  the  latter  cafe  the  capa- 
city  of  the  conufor  to  levy  the  fine,  is  triable  by  the 
fine  itfelf,  and  his  capacity  to  acknowledge  the  War* 
rant,  is  triable  by  a  jury.  From  all  which  I  am  war- 
ranted to  lay  it  down  afc  a  general  pofition,  that  the 
capacity  of  a  party  to  do  one  aft,  is  not  conclufive  to 
his  capacity  to  do  another,  if  his  capacity  as  to  that 
other  be  triable  by  a  different  jurifdi&ion,  whether  the 
two  afts  make  one  and  the  fame  affurance,  or  are  done 
at  one  and  the  fame  time  or  not. 

It  will  then  perhaps  be  afked  what  ?  and  has  the 
fine  no  operation  ?  is  it  not  even  evidence  ?  I  anfwer 
that  it  has  all  the  operation  it  was  ever  intended  to 
have,  it  has  made  a  good  tenant  to  the  pracipe,  and 
has  put  the  evidence  of  it  on  record :  and  if  the 
plaintiff  in  error  had  affigned  for  error,  that  there  was 
not  a  good  tenant  to  the  pracipe ,  he  would  have  been 
concluded  by  the  fine :  and  further,  if  the  fine  had 
been  pleaded  to  the  writ  of  error,  as  a  fine  with  pro- 
clamations, upon  which  five  years  after  the  title 
accrued  had  run,  without  any  claim,  and  that  the 
plaintiff  in  error  could  not  reply,  that  he  had  claimed 
within  the  five  years,  or  that  he  came  within  the  fav- 
ings  of  the  ftatute,  he  would  in  like  manner  have  l>een 
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barred  by  the  fine.     But  as  the  cafe  is  at  prefent  cir- 
cumftanced,  the  fine  proves  nothing  conclufively  but 
its  own  exiftence.     I  fay  it  proves  nothing  conclufively 
but  that :  but,  when  I  fay  fo,  I  would  not  be  under- 
ftood  to  mean,  that  it  is  not  evidence  to  go  to  a  jury ; 
for,  on  the  contrary,  I  think  it  is  evidence,  and  evi- 
dence of  the  mod  perfuafive  nature,  but  efpecially 
when  coupled  with  the  inqaifition  and  warrant  of 
attorney :  for  though  I  lannot  fubfcribe  to  the  doftrine 
which  the  queflion  feems  to  infinuate,  that  a  legal 
conclufion  admits  of  degrees  of  comparative  ftrength, 
or  that  it  is  more  or  lefs  conclufive  at  different  times  j 
and  though  I  can  no  more  admit  that  three  pieces  of 
evidence,  none  of  which  is  conclufive  in  itfelf,   do 
altogether  amount  to  a  conclufion,  any  more  than  I 
can,  that  three  cyphers  make  a  unit,  yet  I  feel  very 
fenfibly  that  perfuafive  evidence  may  be  more  or  lefs 
ftrong  according  to  its  nature,  and  that  three  pieces  of 
evidence  tending  to  eftablifh  one  and  the  fame  fad,  are 
ftronger  evidence,  than  one  of  them  would  be  fingly. 
And  therefore,  upon  the  whole,  my  anfwer-to  the 
fecond  queftioji  is,  that  the  inquifition,  the  fine,  and 
the  warrant  of  attorney,  are  not  in  any  cafe  which 
has  been  put  fingly,  or  altogether  conclufive  evidence, 
fo  as  to  warrant  the  judgment  of  the  Court  of  King's 
Bench* 
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Alienation  of  Copyholds  by  Surrender  and  Admittance. 
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2§.  "To  ivbofe   Ufe  a  Surrender 
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43.  The  Admittance  relates  back 
to  the  Surrender. 

47.  Surrender  by  way  of  'Mort- 
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55.  A  Surrender  will  not  deflrcy 
a  Contingent  Remainder. 

58.  ConftrucJion  of  Surrender*. 

77.  A  Surrender  is  fometimesfup. 
plied  in  Equity. 


Seftion  1. 


I 


T  has  been  already  fhewn  that  copyholders  being  Alienitiai  br 
mere  tenants  at  will,  they  cannot  alien  their  eftates  c?ftom« 
by  feoffment  or  other  affurance  at  common  law ;  but  f.  ji *  * 
by  the  cuftom  of  all  manors  in  which  this  kind  of 
property  is  to  be  found,  every  copyholder  has  a  power 
of  transferring  his  eftate  to  any  other  perfon,  by  lur- 
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rendering  or  yielding  it  up  to  the  Lord  of  the  Manor, 
in  truft  that  .he  may  grant  it  out  again  to  the  perfon 
named  in  the  fur  render,  which  is  therefore  called  an 
alienation  by  cuftom. 

5  2.    This  pra&ice  is  as  ancient  as  the  time  of 
«n  *.  Braflon,    who  fays  of   free  copyholders — dart  enim 

non  poffunt  tenementa  Jua,  nee   ex  caufa  donationis  ad 
alios  transferrer  non  magis  quam  villani  puri,  et  unde 
Ji  transferre  deb  e ant ^   rejlituant  ea  domino  vel  ballivo, 
et  ipji  ea  tradunt  aliis,  in  villenagium  tenenda* 

§  3.  The  procefs  in  mod  manors  is,  that  the  tenant 
fufrenders  his  eftate  to  the  lord,  in  truft  to  be  again 
granted  by  him  to  fuch  perfons,  and  for  fuch  ufes,  as 
are  mentioned  in  the  furrender.  This  furrender  mull 
be  prefented  by  the  jury  or  homage  of  the  manor,  and 
found  by  them  upon  their  oaths,  and  then  the  lord 
grants  the  land  to  the  perfon  named  in  the  furrender, 
to  hold  by  the  ancient  rent  and  cuftomary  fervices, 
and  thereupon  admits  him  tenant  to  the  copyhold  by 
the  delivery  of  a  rod,  a  glove,  or  the  like,  in  the 
name  of  corporal  feifin  of  the  lands  and  tenements. 

This  mode  of  alienation  therefore  confifts  of  three 
parts,  the  furrender,  the  prefentment,  and  the  admit* 
tance. 

tunendcr.  5  4-  -A.  furrender  is  a  yielding  up  of  the  eftate  by 

the  tenant  to  the  lord,  for  the   purpofe  of  being  re- 
granted  to  fome  other  perfon.     The  form  of  it  is  thus 
Tit,  f.  74.        ±~dd  banc  curiam  venit  A*  et  jurfum  reddidit  in  cadevx 
i  curia 
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curia  unum  meffuagium,  &c.  in  manus  domini,  ad  ufum 
B.  et  b*redum  fuorum. 

5  5.  Lord  Coke  fays,  that  the  word  furrender  is  ^°f*  L  39* 
vocabulum  artisy  and  therefore  where  a  furrender  is 
necefiary,  if  this  word  be  wanting  all  other  words 
ufed  in  ordinary  conveyances  are  inefficient  to  convey 
a  copyhold  eftate ;  for  as  a  copyholder  is  tied  to  a 
particular  mode  of  conveyance,  fo  he  is  reftrained  to 
a  particular  form  of  words* 

§  &  A  furrender  mult  transfer  the  lands  to  the 
lord,  othcrwife  k  cannot  have  any  effe&,  becaufe  the 
perfon  to  whofe  ufe  the  furrender  is  made  muft  come 
in  under  the  eftate  of  the  lord,  and  by  a  grant  from 

■ 

him, 

§  7.  Every  copyholder  may  furrender  his  eftate  in    1  Inft.  59  * 
court,  without  alledging  any  particular  cuftom  for  it. 
So  a  copyholder  may  furrender  to  the'  lord  himfelf, 
out  of  court,  without  a  fpecial  cuftom. 

§  8.  A  furrender  out  of  court  to  the  fteward  of  the  4  Rep.  30 b. 
manor  is  alfo  good,   by  the  general  cuftom  of  all 
manors,  though  the  fteward  be  only  appointed  by  parol. 

§  9.  A  furrender  out  of  court  by  the  hands  of  two    x  Inft.  59*. 
or  three  tenants  of  the  manor,  or  by  the  hands  of 
the  bailiff  or  Reeve,  or  of  any  other  perfon,  muft  be 
warranted    by  a    fpecial    cuftom,    and    particularly 
pleaded. 

Mm  4  §  10.  A  fur- 
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PatkcrT.  ,  §io.  A  furrender  of  a  copyhold  to  the  deputy  of 

Krtt 

1  lA.  Ray,  a  deputy  fteward,  out  of  court,  is  good,  becaufe  he 
6$**  is  a  fteward  defafto  at  the  time. 

Co.  Cop.  §  11.   A  copyholder  may  furrender  in  court  by 

Combc'sCafc,  attorney,  without  a  fpecial  cuftom  to  warrant  it ;  for 
9  RcP*  75*      ^e  may  furrender  by  the  general  cuftom  of  England, 

which  is  the  common  law,  and  then  it  i$  incident  to 

do  it  by  attorney. 

9  Rep.  76*         §  12.  A  copyholder  cannot,   however,  furrender 

into  the  hands  of  two  tenants  by  attorney,  for  fuch 
furrender,  though  in  perfon,  is  not  warranted  without 
a  fpecial  cuftom. 

9  Rep.  *fit>*        §  1 3.  An  attorney  who  makes  a  furrender  ought  to 

purfue  the  ufual  form,  as  by  the  rod,  &c.  according 
to  the  cuftom  of  the  manor  ;  and  he  ought  to  make 
it  in  the  name  of  his  principal,  not  in  his  own  name ; 
or  (hew  his  authority,  and  fay  he  furrenders  it  by  force 
of  fuch  authprity. 

§  1 4.  A  purchafer  of  a  copyhold  is,  however,  not 
obliged  to  accept  of  a  furrender  by  letter  of  attorney* 

WitcM*.  §  *5«  Upon  a  bill  for  fpecific  performance  of  an 

1  Ve?  67?.     agrament  for  fale  of  copyhold  lands,  the  defendant 

infilled  upon  making  the  furrender  by  attorney,  and 
UPt  otherwife,  and  that  he  was  ready  to  do  fo.  The 
plaintiff  infilled  on  his  doing  it  in  perfon,  and  entered 
into  proof  that  the  cuftom  of  the  manor  was,  that 

whoever  wanted  to  furrender  muft,  vmlefs  in  fpecial 

cafes 
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cafes  of  difability,  do  it  in  perfon.  By  a  decree  at 
the  Rolls  a  trial  was  dire&ed  as  to  this  cuftom.  On 
an  appeal  to  Lord  Hardwlcke  the  decree  was  affirmed, 
becaufe  no  court  of  juftice  will  compel  a  purchafer  to 
accept  of  a  doubtful  title. 

§  1 6.  Lord  Hardwlcke  held  there  was  no  neceffity    1  Atk.  74, 
of  a  declaration  of  the  ufes  of  a  furrender  in  the  court 
roll ;  and  that  where  the  fteward  indorfed  the  ufes  on 
the  back  of  the  furrender,  it  was  fufficient. 

§  1 7.  AH  perfons  who  are  capable  of  conveying  W*10  rDXS 
their  eftates  by  any  common  law  affurance,  are  alfo  Co.  Cop/ 
enabled  to  furrender  their  copyhold  eftates,  *•  34. 

§  18.  By  the  general  cuftom,  a  hufband  and  wife   Gflb.  Ten. 
may  furrender  the  wife's  copyhold,  provided  the  wife   277-312* 
is  privately  examined  by  the  fteward.    And  where 
there  is  a  fpecial  cuftom  to  warrant  it,  a  furrender  by    Erifliv.Rive* 
the  hufband  and  wife  made  out  of  court  upon  an 
examination  of  the  wife,  before  two  tenants  of  the 
manor  is  good. 

§  1 9.  But  a  cuftom  for  a  married  woman  to  fur* 
tender  her  copyhold  lands,  without  the  affent  of  her 
hufband,  is  void :  becaufe  it  is  contrary  to  the  general 
law  and  policy  of  the  nation ;  and  would  tend  to 
render  wives  independent  of  their  hufbands. 

§  2o»  Frances  the  wife  of  William  Geary  being  en*  *jJcPllflll,  *• 

Tyrrell, 

titled  to  a  copyhold  euate,  which  had  defcended  to  her  a  ^Uf.  Rep. 
from  her  father,  was  admitted,  and  being  privately  *• 

examined, 
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examined,  furrendered  the  eftate  to  the  ufe  of  herfelf 
for  life,  with  remainder  oven  After  feveral  argu- 
ments the  court  was  clearly  of  opinion  that  this  was  a 
bad  puftom. 

§  21.  But  where  a  married  woman  lived  feparate 
from  her  hufband,  under  articles  of  reparation,  by 
which  he  covenanted  that  fhe  fhould  enjoy  to  her  own 
ufe  all  fuch  eftates  both  real  and  perfonal  as  fhould 
come  to  her  during  the  coverture,  and  that  he  would 
join  in  the  neceflary  conveyances  to  limit  them  to  fuch 
ufes  as  (he  fhould  appoint.  Afterwards  copyhold 
lands  having  defcended  to  the  wife,  the  hufband  again 
covenanted  in  the  fame  manner  as  before  that  he 
would  join  in  furrendering  fuch  eftates  to  fuch  ufes  as 
his  wife  fhould  appoint.  It  was  held  by  the  court  of 
Common  Pleas  that  a  furrender  by  the  wife  alone 
was  good,  although  there  was  no  fpecial  cuftom  to 
authorize  it. 


Goodtitle  ▼. 

3  Term  Rep. 
365. 


§  22.  A  mere  pofllbility  cannot  be  furrendered  j 
and  therefore  it  was  refolved'in  a  late  cafe,  that  a  fur- 
render  by  the  heir  apparent  of  a  copyholder,  in  the 
lifetime  of  his  anceftor,  had  no  effeft  whatever ;  and 
did  not  even  operate  as  an  eftoppel,  though  the  heir 
furvived  his  anceftor. 


§23.  Nothing  can  be  furrendered  but  a  legal 
eftate ;  it  is  not  however  neceflary  that  fuch  legal 
eftate  fhould  be  in  pofleflion,  it  is  fufficient  if  it  be 
vefted  ;  and  therefore  an  eftate  in  remainder  or  rever* 
fi6n  may  be  funemkrecU 

§  24.  It 


Title  XXXVII.    Alienation  by  Cu/lotn.    Ch.\.  §24— 27.  539 

§  24.  It  follows  from  this  principle  that  an  equitable 
interefl  in  a  copyhold  may  be  transferred  from  one 
perfon  to  another,  without  a  furrender,  for  oiherwife  it 
would  be  unalienable. 

§  25.  A  copyhold  eftate  may  be  furrendered  to  the   To  whofe 
ufe  of  any  perfon  capable  of  taking  an  eftate  by  a   der  n^y  ^  * 
common  law  conveyance ;  and  alfo  to  fome  perfons 
not  capable  of  taking  by  fuch  affurances. 

§  26.  Thus  a  copyhold  may  be  furrendered  to  an 
infant  in  ventre  matris ;  and  a  hufband  may  furrender   Co.  Cop, 
a  copyhold  to  the  ufe  of  his  wife,  of  which  the  reafon    /  j[*"  20j 
will  be  given  hereafter.     A  perfon  may  alfo  furrender   Tjt^  *3#  c#  . 
a  copyhold  to  the  ufe  of  his  laft  will. 

§  27.  In  grants  at  common  law,  if  the  grantee  be  Co.Cop.r.'3;, 
not  in  rerum  natura,  and  capable  of  taking  at  the  time 
when  the  grant  is  made,  it  is  merely  void.  But  in  the 
cafe  of  furrenders,  the  law  is  otherwife,  for  though  at 
the  time  of  the  furrender  the  grantee  is  not  in  ejjey  or 
not  capable  of  a  furrender,  yet  if  he  be  in  ejfe  and 
capable  at  the  time  of  the  admittance,  that  is  fuffi- 
cient ;  and,  therefore,  a  furrender  to  the  ufe  of  him 
who  (hall  be  heir  to  J.  S.,  or  to  the  ufe  of  J.  S/s  next 
child,  or  to  the  ufe  of  J.  S.'s  wife,  though  at  the  time 
of  the  furrender  J.  S.  had  no  heir,  child,  or  wife,  yet 
if  afterwards  he  hath  a  child,  or  taketh  a  wife,  his  heirt 
his  child,  or  his  wife,  may  come  into  court,  and  com- 
pel the  lord  to  admit  according  to  the  furrender, 

Lo*d  Coke  fays,  the  reafon  of  the  law  is  this,  a  fur-   i&tmm 
ftiufcr  is  a  thing  executory,  which  is  executed  by  the 

fubfequent  _ 
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fobfoquent  admittance,  and  nothing  at  all  is  invefted 
-  in  the  grantee  before  the  lord  hath  admitted  him  ac- 
cording to  die  furrender;  and,  therefore,  if  at  the 
time  of  the  admittance  the  grantee  be  in  rerttm  nature 
and  able  to  take,  that  will  fore. 

*6j.  $  28.  Lord  Chief  Baron  Gilbert,  in  his  Treatifc  of 

Temtresy  obferves,  that  this  do£trine  feems  to  be  tea- 
finable,  and  to  carry  no  inconvenience  with  it,  for  it 
b  not  like  a  grant  at  common  law ;  for  there,  if  there 
be  nobody  to  take,  the  grant  is  void,  becaufe  the  eftate 
mnft  be  fomewhere,  and  the  grant  puts  it  out  of  the 
grantor.  But  in  cafe  of  a  furrender,  there  is  no  in- 
convenience at  all,  for  the  furrenderee  hath  nothing 
till  admittance,  but  the  eftate  is  in  the  furreaderor. 
But  then  it  feems,  that  if  the  furrenderee  be  not  in  ejfe 
before  the  admittance,  that  the  furrender  will  be  void, 
for  this  feems  to  be  implied  by  Lord  Coke ;  for  he  fays, 
that  if,  at  the  time  of  the  admittance,  the  grantee  be 
in  rerum  nature,  that  will  ferve,  which  implies  that  the 
admittance  is  to  be  made  after  the  ufual  manner,  not 
that  the  admittance  (halt  be  put  off  till  there  be  fuch  a 
perfon :  for,  if  the  perfon  to  whom  the  furrender  was 
made  fhould  never  come  in  e/fe9  then  the  admittance 
time  would  be  eternally  put  off,  the  old  furrender 
would  Jtand  good,  and  nobody  be  able  to  difpofe  of 
the  copyhold  eftate. 

Frc&ntment.  §  49.  By  the  general  cuftom  of  copyholds,  all  fur- 
renders  made  in  court  mud  be  prefented  by  the  how 
mage  or  jury ;  and  where  furrenders  are  made  out  of 
court,  they  muit  be  prefented  at  the  next  court  which 

is 
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is  held  after  fuch  furrender  is  made ;  but,  in  fome   2  Vef.  50s. 
manors,    more  time  is  allowed  for    prefenting  fur- 
renders. 

§  30.  It  feems  that  prefentment  of  a  furrender  in  Gflb.  Ten. 
court  is  only  by  way  of  inftru&ion,  to  give  the  lord  a'  * 
notice  of  the  furrender.  But  a  prefentment  is  not  of 
abfolute  neceffity ;  for  if  the  lord  does  not  require  a 
prefentment  to  be  made,  and  proceeds  without  it,  any 
fubfequent  aft  of  his  which  (hews  his  aflent  to  the 
furrender  will  be  fufficient. 

§  31.  A  furrender  is  good,  though  the  furrenderor   *  Jnft« 6zm; 
fliould  die  before  it  is  prefented ;  provided  it  be  pre- 
fented within  the  time  required  by  the  cuftom.    And 
fo  it  is  if  the  perfont  to  whom  the  furrender  is  made 
die  before  prefentment. 

5  32.  Copyhold  lands  were  furrendered  to  two  te-  Forfd  r. 
nants  out  of  court,  who  died  before  prefentment ;  it  cro*!*  49* 
fras  held  that  the  furrender  was  good,  and  might  be 
prefented  at  the  next  court,  by  any  other  copyholder 
of  the  manor. 

S  $3*  Wh^  a  furrender  is  duly  prefented  in  court  Admittance, 
by  the  homage  or  jury,  the  lord,  by  his  fteward,  grants 
the  copyhold  fo  prefented  to  the  perfon  to  whofe  ufe  it 
was  furrendered j  and,  thereupon,  admits  him  tenant 
to  the  copyhold,  and  the  admittance  is  entered  on  the 
court-rolls  of  the  manor. 


The 
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The  entry  of  the  admittance  in  the  court-rolls  is 
Lit.  £  7+.        thus ;  etfuper  hoc  venit  pradiftus  B.  et  cepit  de  dsmino 

in  eadem  curia  meffitagium  pradifium,  &c.  habendum, 
6fc.  et  dot  domino  pro  fine ',  &c.  et  fecit  domino  jidclita* 
tern,  et  admijfum  ejl. 

G3b.  Ten.  §  34.  The  acceptance  of  the  new  tenant  by  the  lord, 

*  **  conftitutes  the  effence  of  an  admiflion,  all  the  reft  is 

mere  form ;  and,  therefore,  any  aft  of  the  lord  (hew* 
ing  his  confent  to ,  the  furrender,  amounts  to  an  implied 
admittance ;  but  (till  the  admiflion  muft  be  regularly 
entered  on  the  court-rolls. 

5  35.  But  the  mere  acceptance  of  a  furrender  by 
the  fteward,  and  the  entry  thereof  in  the  court- rolls, 
with  the  delivery  of  a  copy  of  fuch  entry  to  the  fur- 
renderee,  will  not  amount  to  an  admittance. 

'Rawlinfon  ▼.  §  36.  J^  copyholder  furrendered  out  of  court,  ac- 
127.  Bridg.  *  cording  to  the  cuftom  of  the  manor,  and  the  furrender 
*'•  was  prefented  at  the  next  court,  and  an  entry  thereof 

made  by  the  fteward  thus,  compertum  eft  per  boma* 
gium,  &c.  but  there  was  no  admittance.  It  was  de- 
termined, that  this  entry  on  the  rolls  did  not  amount 
to  an  admittance.  1  ft,  Becaufe  the  acceptance  of  the 
presentment  by  the  fteward  from  the  homage  was  no 
more  than  what  he  was  bound  to  do,  as  being  judge  of 
the  court.  2d,  .Becaufe  the  entry  of  it  on  the  roll 
was  but  an.  office  of  duty,  being  but  evidence  to  the 
court,  as  alfo  to  him  to  whofe  ufe  the  furrender  was 
made ;  and  fo  was  the  delivery  of  the  copy  to  the  fur* 
renderee.    But  none  of  thefe  things  did  imply  the 

confent 
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confent  of  the  lord,  that  the  cejlui  que  ufe  fhould  be 
admitted  to  have  the  lahd  according  to  the  furrender ; 
and  all  thefe  things  together  did  not  imply  an  admit- 
tance, for  all  of  them  might  be  done  though  iio  ad- 
mittance were  in  the  cafe. 

5  37.  As  the  lord  has  only  a  cuftomary  power  to  The  Admit- 

.     .  .  tancc  rauft  be 

make  admittances,  according  to  the  terms  of  the  fur-  according  to 
render,  and  is  nothing  more  than  a  mere  inftrument,  q^cIII^  xu 
it  follows,  that  'if  there  be  any  variance  between  the 
admittance  and  the  furrender,  either  in  the  perfon,  the 
eftate,  or  the  tenure,  or  in  any  other  point,  the  ad- 
mittance is  good,  fo  far  as  the  lord  has  executed  his 
power  ;  but  where  he  exceeds  it,  he  a£fcs  without  au- 
thority, and,  therefore,  the  excefs  is  void. 

§  38.  Thus,  Lord  Coke  fays — If  A.  furrender*  to  Co.Cop  f.41. 
the  ufe  of  J.  S.  for  life,  and  the  lord  admits  him  in  fee,  * 
an  eftate  for  life  only  paffeth  ;  fo  if  I  furrender  with- 
out mentioning  any  certain  eftate,  becaufe,  by  impli- 
cation of  law,  an  eftate  for  life  only  paffeth,  though 
the  lord  doth  admit  in  fee,  no  more  doth  pafs  than 
the  implication  of  law  will  warrant.  If  I  furrender 
with  the  refervation  of  a  rent,  and  the  lord  admits, 
not  referring  any  rent,  or  referving  a  lefs  rent  than  I 
referved  on  the  furrender,  this  admittance  is  wholly 
void.  But  if  the  lord  referves  a  greater  rent,  then  is 
the  refervation  void  only  for  the  furplufage,  and  the 
admittance  fo  far  current  as  it  agreeth  with  my  fur- 
render. If  I  furrender  upon  condition,  and  the  lord 
omits  the  condition,  the  admittance  is  wholly  void ; 
but  if  my  furrender  be  abfolute,  and  the  lord's  admit- 
#6  tance 
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tance  be  conditional,  the  condition  is  void,  but  the 
admittance,  in  all  points  elfc,  is  good. 

§  39.  A  mandamus  will  be  granted  by  the  Court  of 
King's  Bench  to  compel  the  lord  to  admit  a  perfon  to 
whom  a  copyhold  has  been  furrendered. 

§  40.  We  have  feen,  that  in  the  cafe  of  voluntary 
grants  of  copyholds,  every  lord  of  a  manor  pro  tempore 
may  make  fuch  grants,  and  admittances  in  confequence 
thereof:  but,  in  the  cafe  of  admittances  upon  furren- 
ders,  this  do&rine  is  carried  dill  farther,  becaufe  the 
lord  is  only  deemed  an  inftrument  to  admit  the  cejhd 
que  ufe,  and  no  more  pafles  to  the  lord  than  is  necef- 
fary  to  ferve  the  limitation  of  a  ufe  ;  fo  that  no  refpe& 
is  had  to  the  quantity  or  quality  of  his  eftate  in  the 
manor ;  for  whether  it  be  right  or  wrong,  admittances 
made  by  him  can  never  be  called  in  queftion,  on  ac- 
count of  any  defedfc  in  his  title,  becaufe  they  are  judi- 
cial a&s  which  every  lord  is  bound  to  do. 

§  41.  A  furrender  and  admittance,  when  made  pur- 
fuant  to  the  cuftom,  operate  as  effe&uallly  in  transfer- 
ring  a  copyhold  eftate,  as  a  feoffment  or  any  other 
common  law  conveyance  can  operate  in  transferring 
an  eftate  of  freehold. 


Co.Cop.f.39. 


§  42.  It  is  laid  down  by  Lord  Coke,  that  a  furrender, 
where,  by  a  fubfequent  admittance,  the  grant  is  to  re- 
ceive  its  perfection  and  confirmation,  is  rather  a  xnani- 
fefting  of  the  grantor's  intention,  than  of  parting  away 
any  intereft  in  the  pofleflion  j  for,  till  admittance,  the 

law 
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law  taketh  notice  of  the  grantor  as  tenant,  and  he  fhall 
receive  the  profits  of  the  land  to  his  own  ufe,  and  fhall 
difcharge  all  fervices  due  to  the  lord,  yet  the  intereft  is 
in  him  but  fee  undum  quid,  and  not  abfolutely,  for  he 
cannot  pafs  away  the  land  to  any  other,  or  make  it 
fubjeft  to  any  other  incumbrance  than  it  was  fubje& 
to  at  the  time  of  the  furrender ;  neither  in  the  grantee 
is  any  manner  of  intereft  inverted  before  admittance, 
for  if  he  enter,  he  is  a  trefpaffer,  and  punifhable  in 
trefpafs ;.  and  if  he  furrender  to  the  ufe  of  another, 
the  furrender  is  merely  void,  and  by  no  matter  expo/l 
fafto  can  be  confirmed.  But  though  the  grantee 
hath  but  a  poflibility  upon  the  furrender,  yet  this  is 
fuch  a  poflibility  as  is  accompanied  with  a  certainty ; 
for  the  grantee  cannot  poflibly  be  deluded  or  defrauded 
of  the  effeft  of  his  furrender,  and  the  fruits  of  his 
grant ;  for  if  the  lord  refufe  to  admit  him,  he  is  com- 
pellable to  do  it  by  zfubpmna  in  the  Chancery  j  and 
the  grantor's  hands  are  ever  bound  from  the  difpofing 
of  the  land  any  other  way,  and  his  mouth  ever  flopped 
from  revoking  or  countermanding  his  furrender. 

§  43.  This  doftrine  has  been  in  fome  degree  altered   The  Admit- 
by  determinations,  in  which  it  has  been  eftablifhed,  **""  "^^ 

J  '  '   back  to  the 

that  the  furrender  is  the  fubflantial  part  of  the  convey-  Surrender, 
ance,  and  a  complete  execution  of  the  contrafh  as 
between  the  vendor  and  vendee ;  that  the  admittance 
muft  be  purfuant  to  the  furrender,  and,  consequently, 
muft  relate  to  it,  fo  that  the  eftate  of  the  furrenderec 
is  complete  to  many  purpofe*  before  admittance. 

Vol.  V.  N  n  $44*  Thu*> 


•  * 
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1  Infl.  59  b.         §  44.  Thus,  Lord  Coke,  in  his  Comment  on  Little 

Porter,  Cro.     '***  kys>  ^ two  joint-tenants  be  of  copyhold  lands  in 
J  a.  100.  fee>  and  one  out  0f  court,  according  to  the  cuftom, 

furrendets  his  part  to  the  ufe  of  his  laft  will,  and  de* 
vifes  it  to  a  ftranger  in  fee,  and  dies,  and  at  the  next 
toutt  the  furreDder  is  prefented,  by  the  furrender  and 
prefentment,  the  jointure  was  fevered  $  for,  by  rela- 
tion, the  (late  of  the  land  Was  bound  by  the  furrender. 

§  45.  This  do&rine  is  fully  confirmed  by  the  fol- 
lowing cafe.  ' 

Vaagtwn  v.  Richard  Kent  being  feifed  in  fee  of  the  premifes  in 

5  Burr!  2764.   queftion*  held  by  copy  of  court-roll  according  to  the 

cuftom  b?  the  manor,  but  not  exprefled  to  be  at  the 
will  oi  the  lord,  contra&ed  to  fell  the  fame  for  a  va- 
luable cbfcfideratioh  to  John  Atkins,  and  furrendered 
them  out  of  court  to  the  ufe  of  faid  John  Atkins  and 
his  heirs,  who  entered  into  poffeffion,  yohn  Atkins 
died  without  being  admitted,  and  before  the  furrender 
was  prefented,  no  court  having  been  held  until  after 
his  death.  The  cuftom  of  the  manor,  with  refpeft  to 
the  widow's  eftate,  was,  that  if  the  hufband  died 
feifed,  his  widow  had  a  right  to  be  admitted  to  the 
land  as  her  free-bench,  during  her  widowhood.  The 
queftion  was,  whether,  in  this  cafe,  the  widow  of  John 
Atkins  Wa3  entitled  to  her  free-bench  ? 

It  was  argued  for  the  heir  at  law  of  John  Atkins, 
that  the  cuftom  under  which  the  widow  claimed,  and 
which  was  free-bench,  was  confidered  by  all  authori- 
ties, particularly  Hobart  1 8 1 .  as  a  part  fruit  or  excre- 
fcence  out  of  the  eftate  of  the  hufband;* it  was,  in 

.  tj  fea, 
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feft,  the  eftate  of  the  hufband,  which,  for  the  benefit 
of  the  widow,  was  faid  to  have  continuance  after  his 
death,  for  a  period  of  time  defcribed  by  the  particular 
cuftoms  of  particular  manors  j  in  fome,  during  the 
widow's  life,  in  others,  during  her  widowhood  only. 
To  have  continuance,  it  mud  firft  exift  $  but  it  does 
not  exift  till  the  hufband  is  a  complete  copyholder ; 
and  he  is  not  a  complete  copyholder,  till,  in  the  lan- 
guage of  the  cuftoms*  he  is  feifed*     Fofthe  true  idea 
of  feifin,  refort  muft  be  had  to  the  ancient  fyftem  of 
feudal  tenures ;  by  that  fyftem,  feifin  was  a  technical 
expreflion  to  defcribe  the  completion  of  the  inveftiture 
by  which  the  tenant  was  admitted  into  the  tenure, 
and,  without  which,  no  freehold  could  be  conftituted 
or  pafs ;  fciendum  e/i9  feudumjine  inveftitura  nullo  modo 
conftitui  foffe.     Without  this  feifin,  nothing  more  than 
a  naked  pofieflion  was  acquired.     In  the  conveyance 
of  freeholds,  where  it  was  by  feoffment,  the  invefti- 
ture was  completed  by  livery.    In  the  conveyance  of 
copyholds,  after  furrender,  it  was  completed  by  admit- 
tance ;  and  no  cafe  was  to  be  found,  where  admittance 
was  not  deemed  as  neceffary  to  complete  the  invefti- 
ture, in  the  conveyance  of  a  copyhold,  as  livery  was 
of  a  freehold,  where  it  pafTed  by  feoffment ;  or  as  in- 
rollment,  where  it  was  conveyed  by  bargain  and  fale. 
Upon  thefe  principles,  therefore,  that  no  eftate  of  this 
fort  could  pafs  unlefs  the  inveftiture  was  completed, 
and  that  the  inveftiture  could  not  be  completed  with-' 
out  admittance,  it  was  infilled,  that  John  Atkins  did  not 
die  feifed,  and,  therefore,  that  his  widow  was  not  within 
the  cuftom  ;  that  fhe  had  no  right  to  be  admitted  under 
it,  and,  for  that  reafon,  could  have  ho  right  to  retain 
the  premifes  againft  the  heir. 

Nn  2  Oi^ 
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On  the  other  fide,  it  was  contended  for  the  widow, 
that  if  the  death  of  cejiui  que '  ufe  before  admittance 
does  not  alter  the  nature  of  the  eftate,  transferred  by 
the  furrender,  the  widow  muft  have  the  fame  title  as 
if  the  hufband  had  been  admitted  ;  and  if  the  admit- 
tance has  a  relation  to  the  time  of  the  furrender,  in 
all  refpe&s,  and  even  fo  far  as  to  defeat  all  mefne  a&s 
between  the  furrender  and  admittance,  it  will  follow, 
that  the  admittance  of  the  heir  muft  have  relation  back 
to  the  time  of  the  furrender,  fo  as  to  give  the  ceftm 
que  ufe  a  complete  tide,  and  to  give  his  eftate  all  the 
incidents  which  would  have  accompanied  it,  if  they 
had  happened  at  the  fame  moment ;  and,  confequently, 
that  the  widow,  who  would  have  been  entitled  if  they 
had  in  faft  fo  happened,  fhould  have  a  right  to  the 
fidion  of  law,  efpecially  againft  the  heir. 

Lord  Mansfield  laid,  the  queftion  was,  whether  the 
heir  of  the  furrenderee,  who  dies  before  admittance, 
(hall  avoid  the  free-bench  or  cuftomary  dower .  of  the 
widow,  becaufe  he  died  before  admittance.     In  this 
cafe,  the  contrad  was  for  a  purchafe  and  fide.    The 
furrender  is  the  fubft^ntial  part  of  the  conveyance, 
and  a  complete  execution  of  the  contrad  as  between 
the  vendor  and  the  vendee.  ,  The  furrender  and  the 
admittance  are  different  parts  of  the  fame  conveyance. 
The  formal  effeduates  the  fubftantial  part,  and,  there- 
fore, muft  relate  to  it ;  both  together  make  but  one 
conveyance.    The  admittance  muft  be  purfuant  to  the 
furrender,  and,  confequently,  muft  operate  as  from 
the  date  of  it* 

Surrender 
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Surrender    to  ^.—Before  admittance  furrenderee  Bcnfon  ▼. 

dies,  A.  is  afterwards  admitted.     A.  fhall  avoid  the  ^'/s^k/  ' 

free-bench  of  the  widow  of  the  furrenderor ;  for  A.'s  li?5- TIt- 10* 
admiflion  has  relation  to  the  furrender. 

If  one  joint-tenant  furrenders  to  the  ufe  of  his  will,  *  Inft.  59  b. 
his  devifee  fhall  take,  for  the  admittance  relates  to  the  ' 44# 

furrender,  and  from  that  time  fevers  the  joint-tenancy. 

It  is  laid  down  that  the  lord  is  only  an  inflrument ;  4  Rcp.  49  j  # 
that  after  admittance,  the  furrenderee  is  in  by  him 
who  made  the  furrender.     That  although  the  furren- 
jderor  or  the  tenant  by  whofe  hands  the  furrender  was 
made  die,  yet  presentment  and  admittance  afterwards 
is  good :  and  where  he  to  whofe  ufe  the  furrender  is 
made,  before  admittance,  dies,  his  heir  fhall  be  ad- 
mitted.    The  true  reafon  is  drawn  from  the  context, 
and  given  in  Bacon's  Abridgement.    "  For,  upon  ad-  Tit.  Cop.    " 
"  mittance,  the  eftate  is  in  cejlui  que  ufe  from  the  time  '    •  •  •  J 
"  of  the  furrender  by  relation." 

Moore's  cafe  Trin.  40  Eliz.  referred  to  by  Jufticc  z  §jd  ^. 
Newdigate  in  the  cafe  of  Blunt  v.  Clarke,  is  not  ftated, 

nor  does  it  appear  what  the  queftion  was.     The  pro- 

« 

pofition  in  Roll's  Abridgement,  "  that  the  heir  being  Voj  f  6 
"  admitted  is  in  by  the  lord,  and  not  by  him  that  pi.  9- 
"  made  the  furrender,"  is  contrary  to  truth,  arid  all 
the  authorities.     The  lord  is  a  jnere  inftrument,  and 
cannot  vary  from  the  furrender ;  and,  in  the  fame  cafe 
of  Blunt  v.  Clarke,  reported  afterwards  in  the  fame 
book,  Glynn  Chief  Juftice  fays,  "  if  a  man  feifed  of  2  Sy#  $t 
"  copyholds  in  borough  Englifh  furrenders  to  the  ufer 
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"  of  J.  S.  and  his  heirs,  and  J.  S.  dies  before  admit- 
tance, leaving  two  fons,  the  younger  of  them  (hall 
have  the  land,  becaufe  he  is  in  by  defcent,  or  at 
lead  by  force  of  the  firft  furrender,  and  fo  in  nature 
<c  of  a  defcent"     And  it  is  faid  in  the  Treatije  <f 
Tenures  afcribed  to  Lord  Chief  Baron  Gilbert ,  and  I 
Pa.  288.         fuppofe  written  by  him,  "  That  this  opinion  feems 
,  '*  very  reafonable,  for  heirs  was  certainly  there  a  word 

"  of  limitation,  and  not  of  purchafe ;  and,  certainly, 
"  there  is  as  much  reafon  to  adjudge  the  heir  in  by 
"  defcent  here,  as  there  is  to  adjudge  an  heir  in  by 
"  defcent,  where  a  recovery  was  had  againft  the  an- 
u  ceflor,  but  not  executed  till  after  his  death,  becaufe 
u  the  ufe  might  have  vefted  during  the  life  of  the  an* 
"  ceftor,  and  becaufe  the  execution  hath  a  retrofpeft. 
"  And,  in  truth,  the  cafe  of  a  furrender  is  juft  the 
'*  fame,  for  admittance  might  have  been  in  the  life  of 
"  the  anceftor ;  and  when  it  was  had,  it  had  a  retro 
«*  fpeS."  And,  in  the  margin,  he  refers  to  Sbellef& 
cafe  in  1  Rep.  106.  where  the  opinion  was,  that  the 
execution  had  a  retrofped  to  the  recovery. 

With  this  reafonlftg  we  agree,  and  are  of  opinion, 
that,  upon  admittance,  the  heir  is  in  by  defcent,  from 
the  furrender  to  which  the  admittance  relates. 

The  lefibr  of  the  plaintiff,  in  this  cafe,  is  expTefsly 
admitted  as  heir ;  the  law  cafts  the  free-bench  upon 
the  widow,  juft  as  it  cafts  the  defcent  upon  the  heir. 
The  admittance,  by  relation,  makes  her  hulband  feifed 
from  the  date  of  the  furrender. 


There 
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There  is  no  rule  better  founded  in  law,  reafon,  and 
convenience,  than  this,  that  all  the  feveral  parts  and 
ceremonies  neceffary  to  complete  a  conveyance  fhall  be  # 

taken  together  as  one  adt,  and  operate  from  the  fub- 
ftantial  part  by  relation.  Livery  relates  to  the  feoff- 
ment ;  inrollment  to  the  bargain  and  fale ;  a  recovery 
to  the  deed  which  leads  the  ufe  ;  fo  admittance  fhall 
relate  to  the  furrender,  efpecially  when  it  is  a  fale  for 
a  valuable  confideration,  as  in  this  cafe. 

The  title  is  not  complete  till  admittance,  and  to  the 
lord  it  is  material,  in  refpeft  of  his  fine ;  but  as  be- 
tween the  parties,  the  vendor  and  vendee,  the  admit- 
tance is  mere  form*  The  agreement  is  executed,  and 
the  land  bound  by  the  furrender ,  the  lord  is  compel 
able  by  mandamus,  or  decree,  to  admit.  The  vendor, 
his  widow,  his  heir,  and  all  claiming  under  him,  are 
concluded  from  faying  after  admittance,  that  the  land 
did  not  pafs  from  the  day  of  the  furrender.  Upoa 
this  ground  the  leffor  of  the  plaintiff  claiqis  the  inhe* 
ritance  whereof  his  brother  died  feifed  ;  it  fhall  not  be 
in  his  mouth  to  fay  againfl  the  widow,  that  his  brother 
did  not  die  feifed.  Therefore  let  judgment  be  for  the 
defendant  the  wido\r. 

.  §  46.  The  law  laid  down  by  Lord  Mansfield  in  the   Holdfaft  ▼. 
preceding  cafe  has  been  fully  confirmed  by  a  late  de-    ^  TrrnTkea. 
termination  of  the  Court  of  King's  Bench,  in  which  6°°* 
it  was  held,  that  the  title  to  copyhold  lands  relates 
back  from  the  time  of  the  admittance  to  the  furrender,  as 
againfl  all  perfons  but  the  lord ;  fp  that  the  furrendereje 
may  recover  in  ejedhnent  againfl  the  furrenderor,  oji  a 
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demife  laid  between  the  times  of  furrender  and  ad- 
mittance. 


Surrenders, 
by  Way  of 
Mortage. 
Wade's  Cafe, 
5  Rep.  114. 


Doe  ▼. 

Wroot, 

5  Eaft's  Rep. 
132. 


Skin.  142. 


Doe  v. 
Morgan, 
7  Term  Rep, 
103. 


Fawcett  v. 
Lowthcr, 
2  Vcf,  300. 


§  47.  Copyhold  eftates  may  not  only  be  furrendered 
to  the  ufe  of  another  perfon,  abfolutely,  but  alfo  upon 
.condition  that  if  the  furrenderor  pay  the  furrenderee  a 
particular  fum  of  tnoney  on  a  given  day,  the  furrender 
fhall  be  void ;  and  in  all  cafes  of  this  kind  the  fur- 
renderor continues  to  be  the  legal  tenant  till  the  mort- 
gagee is  admitted. 

« 

§  48.  It  is  faid  by  Lord  Hardwicke  that  mortgages 
.of  copyholds  were  conftantly  made  in  the  following 
manner.  A  conditional  furrender  was  made,  and  if 
that  furrender  was  not  prefented,  the  general  cuftom 
of  the  manor  being  that  it  became  void,  a  new  fur- 
render was  made,  and  the  Lord  did  not  become  entitled 
to  a  fine  on  thefe  furrenders,  becaufe  they  were  only 
intended  as  a  pledge  for  fecuring  the  payment  of  the 
money  advanced. 

§  49.  If  the  perfon  to  whofe  ufe  the  furrender  is 
made,  is  admitted,  he  acquires  the  legal  eftate,  and 
therefore,  upon  payment  of  the  money,  he  mult  fur- 
render back  the  premifes  to  the  mortgagor. 

§  50.  In  the  cafe  of  a  mortgage  of  a  copyhold,  the 
equity  of  redemption  will  follow  the  cuftom,  as  to  the 
legal  eftate,  as  it  does  in  borough  Englijh  lands, 
which,  if  mortgaged,  the  equity  of  redemption  will 
defcend  to  the  youngeft  fon,  to  whom  the  lands  will 
defcend. 

§  51.  Although 
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§51.  Although  a  furrender  by  way  of  mortgage 
be  not  prefented,  yet  it  will  be  a  lien  on  the  eftate  in 
equity,  and  will  be  good  againft  the  affignees  of  a 
bankrupt, 

§  C2i    One  feifed   in  fee  of  a  copyhold,  made  a  Taylor*. 

/.  .  «w    «   1         1      r  i  Wheeler, 

mortgage  of  it  to  J.'S.  but  the  furrender  was  not  pre-  3  Vern.  564, 
fented  at  the  next  court,  by  means  whereof  it  became   l   ' 

J  279* 

void,  and  afterwards  the  mortgagor  who  had  conti-  Tit,  15. 
nued  in  pofleflion  became  a  bankrupt.     And  though 
on  $1  difpute  between  the  mortgagee  and  the  creditors, 
it  was  obje&ed  that  it  was  the  mortgagor's  own  fault, 
that  he  did  not  procure  the  furrender  to  be  prefented, 
and  that  this  was  probably  with  an  ill  intent,  namely, 
to  wrong  the  lord  of  his  fine;  that  the  copyholder 
being  in  poffeffion,  and  the  vifible  owner  of  the  eftate, 
this  might,  and  in  all  likelihood  did,  induce  his  cre- 
ditors to  truft  him,  as  thinking  his  eftate  would  be 
liable  to  their  debts ;  that  it  was  reafonable  all  the 
creditors  of  the  bankrupt  fhould  come  in  equally,  and 
the  mortgagee  only  for  his  proportion,  his  mortgage 
being  void  at  Jaw,    and  confequencly  liable  to  the 
bankruptcy,  and  that  equality  was  the  higheft  equity ; 
yet  it  was  decreed  on  great   deliberation,    that  this 
mortgage,  though  void  at  law,  was  notwithftanding  an 
equitable  lien  upon  the  copyhold  eftate,  and  fhould  be 
made  good  in  equity,  and  bind  the  afHgnees  of  the 
commiffion  of  bankruptcy  and  all  the  creditors.' 

§  53.   A  mortgagee  of  a  copyhold  will   not  be 
allowed  to  tack  a  judgment  debt  to  that  due  upon  the 

mortgage  ; 
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Tit  14.  f.  39. 


Cannon  ▼• 

Pack, 

6Vin.Ab. 


A  Surrender 
will  not  de- 
ft toj  a  Con- 
tingent 
Remainder. 
Fearne  Con* 
Rem.  469. 

Mildmay  ▼. 
Hungcrford, 
2  Vera.  243. 
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mortgage ;  becaufe  copyhold  lands  are  not  fubjeft  to 
an  execution  upon  a  judgement. 

§  54*  Upon  a  bill  by  the  heir  of  the  mortgagor  to 
redeem  a  mortgage  of  copyhold  lands,  upon  payment 
q(  principal  and  intereft  due  upon  the  mortgage,  the 
defendant  infilled  to  have  a  judgment  which  had  been 
aJBgned  to  him  firfl  fatisfied,  before  the  plaintiff  fhould 
be  let  in  to  redeem.  But  Lord  Harcourt  (aid  that 
copyhold  lands  were  not  liable  to  a  judgment,  and 
therefore  the  judgment  fhould  not  be  tacked  to  the 
mortgage  in  this  cafe.  But  the  plaintiff  fhould  redeem 
upon  payment  of  what  was  due  upon  the  mortgage, 
without  fatisfying  the  judgment. 

S  55*  Tta  furrender  of  a  copyhold  eftate  will  not 
deftroy  a  contingent  remainder  limited  thereon,  be- 
caufe  the  legal  freehold  \vhi<;h  is  in  the  lord  will 
fupport  it 

§  $6.  Thus  where  copyhold  eftates  were  devifed  to 
A.  for  life,  remainder  to  his  firft  and  other  fons  in 
tail,  fcfr.  remainder  to  B9  in  fee.  A.  before  he  had 
any  fons  born  bought  the  reverfion  of  B.  and  had  it 
furrendered  to  his  (A.'s)  own  life,  thinking  by  that 
means  to  merge  his  eftate  for  life,  and  fo  deftroy  the 
contingent  remainder  to  his  firft  fbn.  But  however  it 
was  agreed  that  this  furrender  of  the  reverfion  would 
not  bar  the  fon  ;  becaufe  the  freehold  and  inheritance 
were  in  the  lord;  for  there  is  not  the  like  incon- 
venience, as  in  freehold  eftates  in  common  law,  in 
refpeft  of  contingent  remainders,  where  there  & 
pobody  againft  vhom  to  bring  the  fractye. 

%  57.  Lord 
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5  57.  Lord  Ch.  Baron  Gilbert  fays,  ."  Copyholder   Ten.  344. 

"  for  life,  remainder  to  another  in  fee,  the  firft  copy*. 

"  holder  commits  a  forfeiture,  he  in  remainder  {hall 

"  npt  enter,  bat  the  lord  (hall  hold  it  during  the  life 

?*  qf  the  firft  copyholder ;  for  copyhold  eftates  are 

"  not  like  thofe  at  common  law,  for  in  copyhold  cafes 

Cc  the  remainder  is  to  commence  after  the  death  of  the 

f*  tenant  for  life,  and  not  after  his  eftate  or  intereft  i?   vi<Jc  Feamc 

t  Con.  Rem* 

"gone."  471. 

§  58.  The  conftru&ion  of  a  furrender,  or  rather  of  Conflrudion 
the  ufes  which  were  declared  in  the  furrender,  was  not  °  s^1"™*™* 
formerly  fo  ftri£t  as  that  of  a  common  law  conveyance, 
efpecially  where  there   had  been  a  cuftom  in  the 
jnanor    of    conftruing    furrenders    in    a    particular 
manner, 

§59.  Thus,  although  the  furrender  be  general,  the  Co.  Cop. 

furrenderee  wilj  oply  take  an  eftate  for  life.    But  if  " 49' 

(here  be  a  fpecia)  cuftom  in  a  manor,  that  the  words  Bunting  ▼. 

fibiet  fuis,  ox^fibi  et  atfqnatis,  &e,  (hall  create  an  +  $£^^ 

inherit ance?  they  will  be  allowed  to  have  that  effect  Gllb-  TeB- 

§  69.  A  cuftom  that  where  £  copyholder  furrenders  Brown  y, 
to  the  ufe  of  another,  without  expreffing  any  eftate,  q°*m- 
the  lord  m^y  grai}t  jt  in  fee  to  the  perfon,  to  whofg 
ufe  the  fuuender  was  jnade,  was  held  to  be  good. 
For  the  intereft  of  (he  land  being  between  the  lord 
and  the  copyholder,  it  was  not  unreafonable  that  upon 
fjiph  an  uncertainty,  the  lprd  {hould  afcertain  it* 

§  6\.  Lord 
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Co*  Cop.  §  61.  Lord  Coiehytt  if  a  copyhold  be  furrendered 

"  **-  to  a  man,  et  femini  fuo  hereditabili  de  corpse*  or  to  a 

man,  et  heribus  ex  if  Jo  procreatis,  or  to  a  man  in  frank 
marriage  with  his  wife,  an  eftate  tail  will  pais*  in  the 
firft,  without  the  word  beirs,  in  the  fecond  without 
the  word  body,  and  in  the  third  without  either. 

§  62.   It  was  however  refolded  in    the  reign  of 

Charles  I.  that  an  eftate  tail  fhould  not  arife  by  implica- 

tion,  upon  a  furrender  of  a  copyhold.     As  where  a 

Anmod  v.       copyholder  furrendered  to  A.  and  B.  and  the  longer 

HonU      **    Kver  of  them :  and  for  want  of  iffue  of  the  body  of 
Cro.Car.366,  7  J 

A.  the  lands  to  remain  to  the  fon  of  J.  S.  It  was 
refolved  that  A.  had  but  an  eftate  for  life,  and  being 
fo  by  exprefs  limitation,  no  greater  eftate  fhould  arife 
to  him  by  implication. 

1  P.  Wmt.  S  63.  In  the  cafe  of  Fijher  v.  Wigg,  Juftice  Gould 
*4-                 faid,  that  furrenders  of  copyhold  land  to  ufes  fhall 

Tit.  3*»  , 

ch.  24.  f.  48.    have  the  fame  favourable  conftru&ion  as  wills,  and  are 

not  to  be  tied  up  to  the  ftrift  rules  of  the  common 
law,  but  expounded  according  to  the  intent  of  the 
party.  This  principle  was  oppofed  by  Lord  Holt,  who 
held  that  furrenders  of  copyholds  muft  be  governed 
by  the  fame  rules  as  conveyances  at  common  law. 

x  P.  Wms. 70.   In  the  cafe  of  Id7e  v.  Cook  which  arofe  a  few  years 

2  Ld.  Raym.     ^^  j  orcj  jlt^  arl(j  ^  0far  jucjges  'appear  to  have 

agreed  in  the  opinion,  that  the  conftru&ion  of  a  fur- 
render  ought  to  be  the  fame  as  that  of  a  feoffment  or 
any  other  deed.  And  Juftice  Powell  faid,  "  We  have 
"  gone  too  far  already,  in  helping  the  intention  of 
"  the  parties,  in  conftruftion  of  limitations,  and  have 

"  made 
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made  eftates  fo  uncertain,  that  lawyers  do  not  know 
how  to  advife  purchafers }  I  cannot  confent  to  carry 

Zs. C *U »9 


€*  it  any  farther 
This  do£hine  has  alfo  been  laid  down  by  Lord    Lovellv. 

T  QY61I 

Hardwicke,  who  has  faid  that  furrenders  of  copyholds    3  Atk '  1 1. 
are  to  be  conftrued  as  deeds  and  conveyances  at  com- 
mon law,  and  not  as  a  will. 

§  64.  The  conftru&ion  of  furrenders  is  however 
fo  far  fimilar  to  that  of  wills,  that  the  word  or,  will 
be  conftrued  and,  in  order  to  effectuate  the  intention 
of  the  parties. 

§  6$.  A  perfon  furrendered  a  copyhpld  to  the  ufe   Wright  t« 
of  himfelf  for  life,  and  from  and  after  his  deceafe,  to   3  ^?^  Rc_ 
the  ufe  of  his  wife  during  her  widowhood,  and  after   47°« 
his  deceafe,  and  upon  the  marriage  of  his  wife,  then 
to  the  ufe  and  behoof  of  William  Wallis,  for  his  na* 
tural  life,  and  from  ind  after  his  deceafe,  to  the  ufe  of 
the  iflue  of  his  body  lawfully  to  be  begotten ;  with  a 
provifo  that  in  cafe  William  Wallis  fhould  die  in  the 
lifetime  of   the  furrenderor,  or  without  iflue  of  his 
body,  then  all  the  furrendered  premifes  fhould  go  to 
the  right  heirs  of  the  furrenderor  for  ever.     William 
Wallis  died  in  the  lifetime  of  the  furrenderor,  leaving 
iflue,  who  brought  an  eje&ment j   and  the  queftion 
was,  whether  they  were  entitled  to  this  copyhold. 

Lord  Kenyan  faid  the  queftions  were,  what  was  the 
intention  of  the  parties  to  the  (urrender ;  whether  they 
had  exprefled  it  in  legal  terms  j  and  if  fo,  whether 

any 
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any  rule  of  law  would  be  violated  in  giving  efie£t  xa 
it  ?  There  was  no  doubt  but  that  a  furrender  was  coo- 
fidered  as  a  common  law  conveyance,  and  was  not 
entitled  to  the  fame  favourable  conftrudion  as  a  wilL 
And  therefore  unlefs  the  furrenderor  had  ufed  the 
language  which  would  confer  a  legal  eftatc,  it  couf d 
not  be  conferred.  In  deeds  certain  legal  phrafes  mull 
be  ufed,  in  order  to  create  certain  euates ;  as  the 
word  heirs y  to  create  a  fee,  and  heirs  of  the  body,  to 
create  an  eflate  tail.  But  beyond  that  he  would  fay 
with  Lord  Hardwieke,  that  there  was  no  magic  in 
particular  words,  further  than  as  they  (hew  the  inten- 
tion of  the  parties.  Now  here  it  was  impoffible  to 
entertain  any  doubt.  S.  Burrill  furrendered  the  eflate 
to  the  ufe  of  himfelf  for  life,  then  to  his  wife  during 
her  widowhood,  then,  that  is  in  cafe  her  eftate  fot 
life  was  put  an  end  to  by  doing  this  ad,  which  he 
meant  to  guard  againft,  to  her  fon  W.  Wallis  for  life, 
and  after  his  deceafe,  to  the  iffue  of  his  body.  There- 
fore he  could  Hot  accede  to  what  was  faid  by  the  de- 
fendant's counfel,  that  this  was  a  contingent  remainder 
in  W.  Wallis ;  for  it  was  veiled,  -though  he  cautioufly 
avoided  faying  what  the  limitation  to  his  iffue  was. 
The  furrender  then  proceeded  to  ftate  a  provifb,  that 
in  cafe  W.  Wallis  fhotfld  die  in  the  lifetime  of  the  fur- 
renderor, or  without  iffue  of  his  body,  the  eflate 
fhould  go  to  the  right  heirs  of  the  furrenderor :  and 
here  the  queftion  arofe  on  the  word  or.  Now  there 
was  no  doubt  on  the  intention  of  the  parties,  and 
where  fenfe  required  it,  there  were  many  cafes  to  (hew 
that  the  court  might  conflrue  the  word  or  into  and9 
and,  and  into  or.     2  Stra.  1 1 75.    3  Atk.  Rep.  590.  in 

order 
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order  to  effe&uate  the  intent  of  the  parties.  Here 
therefore  in  order  to  give  effeft  to  the  intention  of  the 
furrenderor  the  court  muft  fay,  that  when  he  ufed  the 
word  ory  he  meant  and.  And  there  was  no  cafe  in 
which  any  difference  had  been  made,  a&to  this  point  be- 
tween a  will  and  a  deed,  when  the  court  were  confider* 
ing  how  the  intention  of  the  parries  could  be  effeSed. 
Then  without  deciding  what  intereft  the  lefibrs  of  the 
plaintiff  had,  at  all  events  they  had  a  fuflkient  title  to 
maintain  this  eje&ment. 

§  66.  The  rule  eftablifhed  in  Shelly9  s  cafe  takes  Vide  Tit.  31, 

place  in  the  conftruttion  of  furrenders,  and  therefore  oilb.*T«u 

where  a    perfon    furrenders  to  the  ufe   of   himfelf  27°- 

for  life,  remainder  to  another  in  tail,  remainder  to  Rem.  79. 

his  own  right  heirs,    there    the  heirs  (hall  take  N by  p^cr" 

defqent.  *  Leon.  101. 

§  67.  Mr*  Feartie  obferves,  that  in  a  cafe  noticed   Coat.  Ram 
by  Atkyns  upon  a  furrender  of  a  copyhold  to  the  ufe   Satton  y. 
of  the  hufband  for  life,  then  of  the  wife  for  Ufe,  and   Ston*' 
of  the  heirs  of  the  bodies  of  the  hufband  and  wife, 
remainder  in  fee  to  the  ufe  of  the  furvivor,  it  is  faid 
the  limitation  did  not  veft  an  abfolute  eftate  tail  in  the 
wife  who  furvived,  but  only  gave  her  an  eftate  tail 
after  poffibility  of  iffue  extindt,  and  that  the  eftate  tail 
veiled  in  the  perfon  who  was  heir  of  the  bodies  of    ■ 
both  hufband  and  wife.     That  the  reafons   for  this 
opinion  are  not  mentioned,  nor  was  it  ftated  to  be  the 
refoiution  of  the  court,  nor  did  it  appear  whether  that 
point   entered  the  queftioa   then  before  the  court. 

An4. 
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And  that  k  if  no  eafy  matter  to  account  far  fiich  an 

opinion* 

The  limitation  to  the  heirs  of  the  bodies  of  the 
baron  and  feme  mull  either  have  been  JTwnffd  in  die 
baron  and  feme  jointly,  as  an  eftate  tail  in  pofieffion, 
or  have  veiled  in  them  jointly,  as  a  remainder ;  unlef* 
it  would  have  been  held  a  contingent  limitation  to  the 
heir  of  both  their  bodies ;  in  neither  of  the  two  fiift 
cafes  could  the  wife  be  tenant  in  tail  after  poffibifiry  of 
iflue  extinft,  fo  long  as  any  iflue  of  her  body  by  her 
deceafed  hufband  was  living,  and  if  there  was  any 
fuch  iflue  then  living,  it  could  not  veft  in  fuch  iflue 
till  her  death.    In  the  third  cafe  (he  could  take  no 
eftate  tail  at  all,  and  confequently  could  not  be  tenant 
in  tail  after  poffibility  of  iflue  extind.    The  only  cafes 
in  which  Ihe  could  be  tenant  in  tail  after  poffibility 
of  iflue  extind,  were,  thofe  two  in  which  it  was  im- 
poffible  there  fliould  then  be  any  fuch  perfon    as  the 
heir  of  both  their  bodies.     The  queftion  being  upon 
a  furrender  of  a  copyhold  made  no  difference  in  the 
conftru&ion ;  as  it  was  agreed  in  the  fame  cafe  that 
furrenders  of  copyholds  ihould  be  conftrued  in  the 
fame  manner  as  conveyances  at  common  law.     Now 
under  a  fimilar  limitation  at  common  law,  he  appre- 
hended, the  hufband  and  wife,  taking  diftinft  and 
fucceflive  eftates  for  life,  the  joint  limitation  to  the 
heirs  of  their  bodies  would  not  have  been  executed 
Tit.  32.  fa  t*lcm  *n  pofleflion,  but  would  have  been  vetted  in 

c.25. f.  15.      them  jointly,  as  a  remainder  in  tail;  that  this  re- 

mainder  furviving  to  the  wife,  upon  the  deceafe  of 
her  hufband,  would  have  merged  her  eftate  fpr  life,  fo 

fi  as 
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as  to  make  her  tenant  in  tail  in  poffeffion ;  but  (he 
having  had  no  iffue  by  her  deceafed  hufband,  or  fuch 
iffue  being  then  extind,  would  thereby  have  become 
only  tenant  in  tail  after  poffibility  of  iffue  extind. 

§  68.  Charles  Jijtrop  the  father,  bring  feifed  in  fee   *«*▼• 

•  Aiftrop, 

of  a  freehold  eftate,  and  alfo  of  the  premifes  in  queP-   %  Black.  Rep; 
tion,  being  copyhold  of  inheritance  defcendible  to  the   ltl  * 
youngeft  fon,  fettled  his  freehold  previous  to  his  mar- 
riage to  the  ufe  of  himfelf  and  Ann  his  intended  wife 
for  their  lives  and  the  life  of  the  furvivor,  and  after 
their  deceafe  to  the  ufe  of  the  heirs  of  the  body  of  the  ' 
faid  Charles  on  the  body  of  the  faid  Ann  to  be  begot- 
ten, with  remainder  to  his  own  right  heirs.     And  alfo 
covenanted  to  furrender  his  copyhold,  "  To  the  ufe 
"  of  himfelf  and  his  faid  intended  wife  and  the  heirs 
"  of  their  two  bodies  to  be  begotten  in  like  manner, 
"  and  to  the  fame  ufes  as  the  freehold  lands  and 
"  tenements  therein  before  mentioned  were  fettled 
"  and  conveyed."   The  copyhold  was  furrendered  to 
the  ufe  of  the  hufband  and  wife  for  their  lives  and  the 
life  of  the  furvivor,  and  after  their  feveral  deceafes  to 
the  ufe  of  the  heirs  of  their  two  bodies  lawfully  be- 
gotten or  to  be  begotten,  and  for  want  of  fuch  iffue 
to  the  hufband,  his  heirs  and  afligns  for  ever.     The 
hufband  and  wife  were  admitted  accordingly,  and  died 
leaving  iffue  two  fons. 

The  queftion  was  to  which  of  the  fons  the  copyhold 
went.  Lord  Ch.  Juft.  De  Grey  faid  it  was  a  mighty 
clear  cafe.  There  was  reafon  indeed  to  fuppofe  that 
the  parties  might  not  mean  the.  two  eftates  to  go  in  a 

Vol.  V.  O  o  different 
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different  channel ;  but  this  was  only  a  fuppofition, 
and  if  certain,  ftill  as  this  was  a  legal  eftate,  it  was 
not  in  the  power  of  the  parties  to  alter  the  legal  courfe 
of  defcent.  It  was  an  eftate  executed,  and  feemed 
to  be  an  eftate  tail  in  the  father  and  mother.  Had  it 
been  executory  and  upon  articles,  then  according  to 
Lord  Hardwicke9*  do&rine  in  the  cafe  of  Roberts  v. 

1^.32.  c.  25.   Jfi'^'ffs  the  court  might  have  confidered  the  word 
^♦*»  heir  as  a  word  of  purchafe,  but  in  the  prefent  cafe  h 

was  impoflible.  Sir  William  Black/lane  faid  he  thought 
the  freehold  was  clearly  veiled  in  the  father  only,  in 
fpecial  tail,  the  copyhold  in  both  father  and  mother. 
So  far  there  was  a  difference  made  in  the  outfet,  not* 
withftanding  the  words  in  like  manner,  &V,  he  con- 
ceived there  appeared  no  intention  in  favour  of  either 
fpn  exclufively,  they  were  left  to  the  difpofition  of  th$ 
law.  .  The  heir  was  intended  to  fucceed,  but  who  that 
heir  fhpuld  be,  muft  be  left  to  the  legal  courfe  of 
defcent ;  in  the  freehold  it  was  the  eldeft  fon,  in  the 
copyhold  the  youngeft,  and  had  there  been  only  two 
daughters,  both  would  have  fucceeded  in  both.  In 
like  manner  only  meant  that  both  eftates  ftiould  bq 
.,  intailed. 

Judgement  for  the  youngeft  fon, 

Cont.  Rem.  §  6g.  Mrt  Fearne  has  pbferved  on  this  cafe,  that  it 

related  to  an  a&ual  legal  fettlement  before  marriage, 
in  refpeft  to  the  freeholds ;  and,  therefore,  the  limi- 
tation of  thofe  lands  was  not  open  to  the  conftru&on 
of  articles,  to  be  carried  into'  ftri&  fettlement.  And 
the  fettlement  of  t|ie  copyhold,  though  retting  in  the 

covenant 


84. 
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covenant  for   furrender,    feemed   intimately  blended 
with  that  of  the  freehold,  as  part  of  one  and  the  fame 
fettlement ;  befides,  that  the  limitations  of  the  furren- 
der agreed  upon,  were  exprefsly  referred  to  the  fame 
manner  and  ufes,  as  the  freeholds  were  fettled,  and 
therefore  could  not,   confidently,   with  the  exprefs 
terms  of  fuch  a  (Upulation,  be  limited  in  ftrid  fettle* 
ment  on  the  iffue  as  purchafers,  when  the  fettlement 
of  the  freeholds  gave  an  eftate-tail  to  the  parent.    And 
there  was  no  other  conftru&ion  by  which  the  defcent 
of  the  lands  to  the  youngeft  fon  could  be  avoided. 
This  took  it  out  of  the  authority  of  the  cafes  where  Tit.$*«c.25# 
marriage-articles  were  carried  into  execution  by  way      3f  • 
of  ftriS  fettlement,  and  accounted  for  the  diftin&ion 
by  the  Chief  Juftice,  between  this  cafe,  as  of  an  eltate 
executed,  and  one  executory  on  articles. 

§  70.  Where  an  eftate  for  life  is  limited  either  to  Fean*  C««t. 

W  *m     ft  p. 

the  father  or  mother  only,  and  the  fubfequent  limita-         '  ** 

tion  is  to  the  heirs  of  both  their  bodies,  the  conftruc- 

tion  is  the  fame  in  regard  to  copyholds  as  to  freeholds,  T1t.3a.ch.aj. 

namely,  the  fubfequent  limitation  does  hot  veft  in  the  '•  *5» 

^nceftor  taking  the  eftate  for  life,  but  is  a  contingent 

remainder  to  the  heirs  of  the  bodies  of  both  father 

end  mother* 

§  7 1  •  A  perfon  furrendered  copyhold  lands,  to  the  Line  ▼. 
ufe  of  D.  and  of  the  wife  of  A.  for  their  lives,  and  ^"J?1  D 

*  1  KolL  Rep. 

afterwards  to  the  ufe  of  the  heirs  of  the  bodies  of  A.   238. 
and  his  wife j  upon  a  qudtion  in  ejedment,  whether 
this  fubfequent  limitation  to  the  heir*  of  the  body  of 

O  o  2  A.  and 
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A.  and  his  wife,  veiled  an  eftate-tail  in  the  wife  of  A.9 
it  was  held  that  it  did  not,  but  was  a  contingent  re- 
mainder to  the  heirs  of  both  their 


FitHpnorton  S  72*  J°^n  Robinfon  furrendered  a  copyhold  eftate 
T  hbtckll!  a^ °Pm  **  vfum  Maria  Arnall (quam in uxorem ducere 
7'*»  intendit)  et  haeredibus  eorum  duorum  corporum  legi- 

time procreatis,  et  pro  defe&u  talis  exitus,  ad  opus 
et  ufum  re&orum  haeredum  praedi&i  Jobannis  Rabin/bn. 
Mary  Arnall  was  admitted,  tenendum  Jibi  et  baredibiu 
eorum  duorum  corporum  legitime  procreatis  ;  remainder 
to  the  right  heirs  of  John  Robin/on.  The  Court  of 
Common  Pleas  was  of  opinion,  that  the  wife  took  only 
an  eftate  for  life,  with  a  contingent  remainder  to  the 
heirs  of  the  bodies  of  the  hufband  and  wife. 

1  Leon.  in.        §  73.  In  the  cafe  of  Allen  v.  Palmer,  Lord  Coke 

held,  that  where  a  perfon  furrendered  a  copyhold  to 
the  ufe  of  himfelf  for  life,  remainder  to  another  in 
tail,  remainder  to  the  right  heirs  of  the  furrenderor, 
there  his  heirs  {hall  be  in  by  defcent ;  contrary 
where  the  furrenderor  hath  not  an  eftate  for  life  or  in 
tail  limited  to  hint,  for  there  his  heir  fliall  enter  as  a 
purchafer,  as  if  fuch  ufe  had  been  limited  to  the  right 
heirs  of  a  ftranger,  which  is  contrary  to  the  rule  in 

Ttt.ii.  efc.4«  freeholds;  for,  in  that  cafe,  where  the  eftate  moves 

from  the  grantor,  the  ultimate  limitation  to  his  heirs 
general,  though  the  anceftor  takes  no  preceding  free- 
hold, will  be  a  reverfion  in  him,  and  part  of  the  old 
eftate,  and  the  heir  will  take  it  by  defcent. 

S  74.MU 
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§  74.  Mr.  Fearne  has  obferved,  that  the  only  ground  Cont.  Rem. 

87. 
upon  which  he  could  account  for  Lord  Coke's  opinion, 

was,  the  fuppofition  that  an  entire  new  eftate  was  cre- 
ated and  derived  under  the  ufes  of  the  furrender, 
throughout  the  whole  of  them,  and  that  no  eftate 
taken  under  thofe  ufes  is  any  part  of  the  old  eftate ; 
but  this  notion  has  been  entirely  exploded  by  modern  Gilb.  Ten. 
decifions.  a?3# 

§  75.  Blackwell  North  furrendered  a  copyhold  to    R<*  v.  Grif- 
fith, 4  Burr* 
the  ufe  of  himfelf  and  his  heirs  till  the  folemnization    2952. 

of  his  marriage,  then  to  the  ufe  of  himfelf  for  life, 
remainder  to  his  wife  for  life,  remainder  to  truftees  to 
preferve  contingent  remainders,  remainder  to  the  chil- 
dren of  the  marriage  in  fuch  manner  as  B.  N.  fliould  ap- 
point; in  default  of  appointment,  to  the  heirs  of  the  body 
of  B.  N.  by  his  intended  wife,  and  in  default  of  fuch 
iffue,  to  the  faid  B.  N.  his  heirs  and  afligns  for  ever. 
Lord  Mansfield  held,  that  though  B.  N.  had  limited 
the  reverfion  in  fee  to  himfelf,  yet  the  ^ords  did  not 
operate,  for  the  ufe  refulted  by  operation  of  law. 
And  all  the  Judges  agreed,  that  after  the  furrender  to 
the  ufes  of  the  fettlement,  the  reverfion  ftill  continued  Vide  ThrulU 
in  the  hufband ;  and  that  no  alteration  or  change  of  Bingham, 
eftate  happened  in  this  cafe.  Tlt-  38'  c#  *• 

§  76.  It  appears  fomewhat  doubtful,  whether  limi-  VMe  Fearn^ 
tations  in  the  nature  of  fpringing  and  fliifting  ufes  are  4,£' 
good  in  furrenders  jof  copyholds.    It  may  be  Obferved, 
that  if  limitations  of  this  kind  are  not  good,  great  in- 
conveniencies  muft  arife,  a$  the  ufual  pra&ce  for  a 

O03  long 
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long  time  pall  has  been,  to  infert  a  covenant  in  marriage 
fettlcments,  to  furrender  copyholds  to  the  fame  ufes  to 
which  the  freehold  eflates  are  limited  ;  and,  in  moft  of 
fuch  fettlements,  there  are  fpringing  and  fhifiting  ufes* 


A  Surrender 

11  fomelimct 

{applied  id 

Equity. 

Anon. 

a  Freem.  6$* 


5  77.  It  has  been  long  fettled,  that  a  court  of  equity 
will  fupply  the  want  of  a  furrender  of  a  copyhold  eftate, 
in  favour  of  a  purchafer  for  a  valuable  confideration, 
againft  the  party  who  ought  to  make  the  furrender, 
and  alfo  againft  his  heir. 


Barker  t. 
Hill*  2  Cba. 
Kep.  a  18. 


Vide  Taylor 
t.  Wheeler, 
mute. 


§  78.  A.  contra&ed  with  B.  for  the  pur  chafe  of  a 
copyhold  eftate,  and  paid  the  purchafe  money,  and  B- 
agreed  to  furrender  the  premifes  at  the  next  court,  but 
died  before  a  court  was  held,  or  any  furrender  made. 
Upon  a  bill  in  Chancery  by  the  purchafer  againft  the 
heir,  the  court  decreed,  that  he  fhould  furrender  the 
premifes  as  foon  as  he  came  of  age. 


Jennings  ▼• 
Moore, 
3  Vern.  609. 
BLenkatne  t. 
Jcnnens, 
2  Bro.  Pari 
Ca.  278. 
Pat'.cfbo  v. 
Thompfon, 
Finch  272. 


§  79.  A.  lent  B.  200  /.  oh  a  furrender  of  fome  copy- 
hold lands,  which  A.  neglc&ed  to  get  prefented  at  the 
next  court,  by  which  it  became  void.  B.  afterwards 
fold  the  fame  lands  to  J.  5.  who  took  a  furrender, 
which  he  prefented,  and  was  admitted.  But  it  appear- 
ing that  he  had  notice  of  A.'s  right,  the  Lord  Chan- 
cellor decreed,  that  A.'s  defe&ive  furrender  (hould  be 
made  good.  And  on  an  appeal  to  the  Houfe  of  Lords, 
the  decree  was  affirmed. 


Vane  *.  S  80.  In  the  cafe  of  a  voluntary  conveyance,  a  court 

fp^£*    a-  of  equity  will  not  fupply  the  defeft  of  a  forrendcr 

againft 
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againft  the  heir,  unlefs  he  has  done  fomething  to  pre* 
tent  the  acceptance  of  the  furrender. 

Courts  of  equity  will  alfo  fupply  the  defe&  of  a  fur- 
render  to  the  ufe  of  a  will  in  many  cafes  $  of  which,  aH 
account  will  be  given  in  the  next  title. 


*         O04 
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TITLE  XXXVII. 

ALIENATION  BY  CUSTOM. 

CHAP.  II. 

How  Intails  of  Copyholds  may  be  barred*  and  the  EffcSf 

of  Releafes. 


J  2.  Forfeiture  and  Rtgrant. 
7.  Recovery  in  the  Manor  Court, 
J  2.  Hovufucb  Recoveries  may  be 

reverfed. 
18.  Surrender, 

24.  A  Cu/hm  to  bar  by  Surren- 
der or  Recovery,  it  good. 


26.  A  Grant  of  the  Freehold  de- 

Jlroys  an  Intail, 
30.  How   conditional   Fees    art 

barred, 
3a.  EjfcS  of  Rtleafcs. 


Se&ion  1. 


Tin©,  ch.  3.  \X/E  kave  ^tcn>  ^^  copyhold  eftates  may  be  intailed 
***•  where  there  is  a  fpecial  cuftom  to  warrant  it, 


or  rather,  that  they  may  be  limited  to  a  perfon  and 
the  heirs  of  his  body,  with  a  remainder  over;  and 
that  the  ftatute  de  donis  conditionalibus  co-operating  with 
the  cultom,  will  give  to'  fuch  an  eftate  all  the  qualities 
of  an  eftate  tail.  In  confequence  of  which,  it  has  been 
determined,  that  intails  of  copyholds  may  be  barred 
in  feveral  ways,  for  otherwife  eftates  of  this  kind 
would  be  unalienable,  which  the  law  will  not  allow. 


Forfeiture  and 
Regrant. 


§  2.  The  modes  of  barring  intails  of  copyholds  are 
principally  three.    Firft  by  forfeiture  and  regrant :  as, 
where  a  tenant  in  tail  of  a  copyhold  commits  a  forfei- 
ture, 
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tare,  in  confequence  of  which  the  lord  of  the  manor 
feifes  it,  and  grants  it  either  to  the. old  tenant,  or  to 
another  perfon  j  fuch  grantee  will  acquire  an  eftate  in 
fee-fimple* 

§  3.  Upon  a  trial  at  bar  in  eie&ment  for  lands  held   Mk?ngt*a  *. 

r    ,  r  J  Stanhope, 

of  the  manor  of  Wakefield,  it  was  admitted,  that  by  Sid.  514. 
the  cuftom  of  that  manor,  copyhold  lands  might  be 
intailed,  and  that  the  mode  of  barring  fuch  intails 
was,  for  the  tenant  in  tail  to  commit  a  forfeiture,  and 
then  the  lord  made  three  proclamations,  after  which 
he  feifed  the  copyhold,  and  granted  it  to  the  copy- 
holder in  fee ;  and  another  cuftom  to  bar  fuch  intail 
was,  for  the  tenant  in  tail  to  made  a  furrender  to  a 
purchafer  in  fee,  and  then  for  the  purchafer,  intend- 
ing to  bar  the  intail  and  the  remainders,  to  commit  a 
forfeiture,  then  the  lord  to  feife  and  make  three  pro- 
clamations, fcfe.  that  thereby  the  ifiue  in  tail  wac 
barred,  though  the  tenant  in  tail  did  not  join.  And 
this  cuftom  wis  found  by  the  jury,  and  allowed  by  the 
court  to  be  good. 

%  4.  This  cafe  is  alfo  reported  by  Style,  who  men-  Sty;  R.,4jt. 
tions,  that  Lord  Chief  Juftice  Roll  faid,  he  conceived 
there  could  be  no  cuftom  for  this,  becaufe  the  fcizure 
for  a  forfeiture  deftroyed  the  copyhold  eftate;  for  it 
was  at  the  lord's  ele&ion  after  the  feizure,  whether  he 
would  grant  the  eftate  again  by  copy  of  court  roll  or 
not ;  but  this  doftrine  was  confirmed  in  a  fubfequent  Gflb.  Tea. 
cafe.  ,77' '» 

$  5.  On 
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Grantham  v.        §  5.  On  a  trial  at  bar,  it  was  ruled  by  the  court  on 
C&e*l  evidence,  that  where  William  Saville  was  tenant  in  tail 

2  Sauna.  '  m  v 

Rep.  422  b.     of  divers  copyholds  in  the  manor  of  Wakefield,  and 

made  a  voluntary  leafe  for  2 1  years,  without  licence 
of  the  lord,  to  commit  a  forfeiture,  which  was  pre- 
fented  in  the  copyhold  court,  and  the  lands  feifed  into 
the  hands  of  the  lord,  according  to  the  cuftom  of  die 
manor,  and  Saville  appointed  the  forfeiture  to  be  for 
the  benefit  of  Arthur  Saville  and  his  heirs.  And  it 
being  proved  that  there  was  a  cuftom  to  commit  fuch 
forfeitures,  on  purpofe  to  bar  the  intails  of  copyhold, 
and  to  transfer  the  lands  over  to  any  other  perfon,  al- 
though Arthur  Savill  was  not  admitted  by  the  lord  in 
the  lifetime  of  William  Savill,  yet  he  had  a  good  tide  ; 
and  the  forfeiture  was  only  in  the  nature  of  a  furrcader, 
or  of  a  common  recovery,  and  the  lord  could  not 
admit  any  other  than  him  to  whom  it  was  limited,  by 
the  tenant  fo  making  fuch  forfeiture j  but  ceftui  que 
ufe  after  his  admittance  (hall  have  it,  and  the  lord  can* 
not  othcrwifc  difpofe  of  k ;  and  wherever  cefiui  que 
ufe  is  admitted,  he  {hall  avoid  all  mefne  afts  or  difpofi- 
tions  made  by  the  lord,  as  he  fhould  if  a  furrender  had 
been  made  to  bis  ufe,  and  he  had  afterwards  been  jtd« 
mitted  according  to  the  furrender. 

§  6.  This  cuftom  of  barring  the  intails  of  copyholda 
by  forfeiture  and  regrant,  is  faid  to  be  peculiar  to  the 

2  Vef.  604.      manor  of  Wakefield.    But  Mr.  Serjeant  WiUim*  *** 
2  Saund.  R.     ferves,  "  it  fhould  feem,  that  if  there  was  a  cuftom  ia 

A22  but* 

"  any  other  manor,  of  barring  an  intail  of  a  copyhold 
"  by  forfeiture  and  regrant,  it  would  be  good  j  for 

«  what 


cc 
cc 
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what  is  a  good  cuftom  in  one  manor,  muft  necefla* 
rily  be  fo  in  another/' 

$  7.  The  fecond  mode  of  barring  copyhold  intails,  Recovery  In 
is  by  a  fpecies  of  common  recovery,  grounded  on  what  Court.**0* 
Littleton  fays,  f.  76.  that  plaints,  in  the  nature  of  writs 
of  aflize  at  common  law,  trill  lie  in  the  lords  court 

$  8.  Thus,  in  23  and  24  Eliz.  it  was  adjudged  by  Brown's  Cafe, 
the  Court  of  Common  Pleas,  that  where,  by  the  cuf-  4  Rep*  %%  *m 
torn  of  the  manor,  plaints  have  been  ihade  in  the 
court  of  the  manor,  in  nature  of  real  a&ions,  that  if  a 
recovery  be  in  a  plaint,  in  nature  of  a  real  a&ion  againft 
the  tenant  in  tail,  (admitting  that  copyhold  land  may 
be  intatled),  that  it  fhould  be  a  discontinuance,  and 
AouJd  toll  the  entry  of  the  heir  in  tail.     For,  inafmuch 

• 

as  plaints  in  nature  of  real  a&ions  were  warranted  by 

die  cuftom,  it  was  an  incident  which  the  law  annexed 

to  the  cuftom,  that  fuch  a  recovery  fhould  make  a  Moo.  358. 

difcontinuance* 

§  9.  This  determination  only  fays,  that  a  recovery 
in  the  lord's  court  (hall  operate  as  a  difcontinuance, 
and  take  away  the  entry  of  the  heir.  And  Lord 
Chief  Baron  Gilbert  fays,  that  a  recovery  with  voucher  Ten.  175, 
does  not,  of  common  right,  bar  the  intail  of  a  copy* 
hold,  but  that,  as  to  the  intailing  them,  cuftom  is  re- 
quifite j  fo,  without  cuftom,  the  intail  cannot  be  cut 
off.  The  reafons  are,  that  becaufe  without  an  intend- 
ed recompence  in  value,  no  recovery  fhall  bind,  and 
the  furrenderee  comes  in,  in  the  foft*  by  die  lord,  and 
is  not  in,  in  the  per,  by  the  party,  and  fo  no  warranty 

5#  can 
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can  be  annexed  to  the  copyholder's  eftate.  Befides, 
they  hare  only  an  eftate  at  will,  to  which  no  warranty 
can  be  annexed  of  common  right ;  for  no  eftate  lets 
than  a  freehold  is  capable  by  common  right  of  having 

T.  Rtyn.       *  warranty  annexed  to  it.    And,  accordingly,  it  was 

**'*  adjudged  in  Clun's  cafe,  and  all  the  judges  held,  that 

the  recovery  did  not  bind  without  a  cuftom.  But 
there  is  a  quart,  whether  judgment  was  given  for  the 
plaintiff  upon  the  principal  matter  or  no ;  for  it  feems 
to  have  been  a  discontinuance,  and  then  the  defen- 
dant's entry  could  not  be  lawful.  There  are  two  other 
cafes  where  this  queftion  came  in  difpute,  but  was  not 

Cro.EUx  580.  refolved.    It  is  held  in  the  cafe  of  Church  v.  Wiaty  that 

a  recovery  by  cuftom  may  bar,  which  implies  that 
without  a  cuftom,  it  cannot  bar.    But  in  the  cafe  of 

Hflft  7jj.       Oldcot  v.  Level,  it  was  agreed,  that  a  recovery  may  be 

in  the  court  of  the  lord,  that  will  bar  a  copyhold ; 
and  there  it  is  faid  generally,  and  is  not  put  upon  any 
cuftom* 

Pigot-toj.  S  IC*  The  ufual  mode  of  fuffering  a  common  re- 

covery in  a  copyhold  court,  is  thus  :  the  tenant  in  tail 
furrenders  it  to  fome  other  perfon  to  make  him  tenant 
to  the  pracipc,  and  then  a  plaint  in  the  nature  of  *  writ 
of  entry  in  the  po/i>  is  brought  againft  him,  who 
vouches  the  tenant  in  tail,  and  he  vouches  the  com* 
mon  vouchee. 

Keen  ▼.  $  1  1  •  I*  was  refolved  by  the  Court  of  Common  Pleas 

^Mod  ***  a7  ^*'  2*  t*lat  w^ere  a  tenant  for  life  °f  a  copyhold 

2  Mod.  3s.     fuffers  a  recovery  as  tenant  in  fee,  it  is  no  forfeiture 

of  his  eftate }  for  the  freehold  not  being  concerned, 

and 
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and  it  being  in  a  court  baron,  where  there  is  no  eftop- 
pel,  and  the  lord  who  was  to  take  advantage  of  it,  if 
^  it  were  a  forfeiture,  being  a  party,  it  was  not  to  be 
refembled  to  the  forfeiture  of  a  free  tenant ;  and  that 
cuftomary  eftates  had  not  fuch  accidental  qualities  as 
eftates  at  common  law,  unlefs  by  fpecial  cuftom. 

§  12*  A  recovery  upon  a  plain{,  in  the  rtature  of  a  4 Rep.  sj* 
real  a&ion  againft  a  tenant  in  tail,  is  a  difcontinuance, 
and  takes  away  the  entry  of  the  heir  in  taU. 

1 

$13.  Where  a  recovery  is  fuffered  of  lands  held  in  How  fucH 

ancient  demefne,  the  proper  mode  of  reverting  it  is  by  ^°b^ 

writ  of  deceits  tcrfci 

» 

%  14,  Thus,  where  a  writ  x>f  deceit  was  brought  to   Rex  ▼.  Fit*, 
reverie  a  common  recovery  fuffered  of  lands  which  £^f  BafBei 
were  held  of  the  manor  of  Havering  atte  Bower  in  the 
county  of  EJex,  which  is  ancient  demefne,  and  of 
which  the  king  is  lord. 

The  defendants  confeffed  the  action ;  and .  the  at- 
torney-general remitted  damages,  and  prayed  judg- 
ment. 

A  rule  was  made  for  judgment,  nifi  eaufa,  which 
was  made  abfolute  on  affidavit  of  fervice,  no  caufe 
being  (hewn. 

$  15.  A  common  recovery,  fuffered  in  a  copyhold 
court,  can  only  be  reverfed  by  petition  to  the  lord,  in 
the  nature  of  a  writ  of  falfe  judgment    But  it  feems, 

that 
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that  the  lord  of  a  manor  is  not  in  all  cafes  bound    to 
allow  of  any  proceedings  on  fuch  a  petition, 

« 

Smith  y.  J  16.  Thus,  where  a  bill  was  brought,  to  compel  die 

Chapter  of      ^can  and  Chapter  of  St,  PauF*,  as  lords  of  the  manor, 
St.  Paul't,        to  receive  a  petition  in  the  nature  of  a  writ  of  falfe 

Show.  Ca.  in     .    t  *  -  ,  „      ,  . 

Pari.  67.  judgment  for  revernng  a  common  recovery  iuffered  in 
I  em.  307,  tj)e  maJiOY  court  above  30  years  before,  whereby  a  re- 
mainder in  tail,  which  the  plaintiff  claimed,  was  bar* 
red  1  -fuggefting  feveral  errors  in  the  proceedings,  and 
that  the  faid  lords  might  be  commanded  to  examine 
the  fame,  and  do  right  thereupon.  To  this  bill  the 
defendant  Rugle  demurred  *  and  the  Dean  and  Chapter 
by  anfwer  infilled,  that  it  was  the  firft  attempt  of  the 
kind,  and  therefore  of  dangerous  confequence,  and 
therefore  conceived  it  not  fit  to  proceed  on  the  laid 
petition,  unlefs  compelled  thereto  by  courfe  df  law* 
That  Rugle9  being  the  perfon  concerned  in  intereft  to 
conteft  the  fufficiency  of  the  common  recovery,  they 
hoped  the  court  would  hear  his  defence,  and  determine 
therein  before  any  judgment  were  given  againft  them ; 
and  that  they  were  only  lords  of  the  manor  to 
obey,  Isfc.  and  prayed  that  their  rights  might  be 
preferved. 

This  demurrer  was  allowed  by  the  Matter  of  the 
Rolls,  and  alfo  by  the  Lord  Chancellor. 

Upon  an  appeal  to  the  Houfe  of  Lords,  it  was  com 
tended  on  the  part  of  the  appellant,  that  this  was  the 
only  remedy  which  he  had ;  for,  as  no  writ  of  error 
er  falfe  judgment  lay  for  reverfmg  a  recovery  or  judg- 
ment 
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stent  obtained  in  a  copyhold  court,  tfie  only  method 
was  a  bill  or  petition  to  the  lord  in  the  nature  of  a  writ 
of  falfe  judgment,  which  of  common  right  he  ought 
to  receive,  and  to  caufe  errors  and  defe&s  in  fuch  re- 
covery or  falfe  judgment  to  be  examined.  And  for 
this  were  cited  Moore  68.  Owen  63*  Fitz.  N.  B.  12. 
1  Injt*  60.  4  Rep,  30.  in  which  fuch  a  record  is  men- 
tioned to  have  been  feen  by  Ftnner ;  where  the  lord, 
upon  petition  to  him  had,  for  certain  errors  in  the  pro- 
ceedings, reverfed  fuch  judgment  given  in  his  court ; 
1  Roll.  Ab<  539.  600.  Kitchen  80.  By  all  which,  it 
appeared  that  thi$  was  an  allowed,  and  the  only 
remedy.  * 

That  in  all  cafes  where  any  party,  having  a  right  to 
a  freehold  eftate,  was  barred  by  a  judgment,  recovery, 
or  fine,  fuch  party  of  common  right  might  have  a  writ 
of  error,  if  the  fame  were  a  court  of  record,  and  a 
writ  of  falfe  judgment,  if  in  a  court  baron  or  county 
court.  And  there  could  be  no  reafon  why  a  copy* 
holder  fhould  be  without  remedy,  when  a  falfe  judg- 
ment is  given ;  and  the  rather,  for  that  in  real 
.a&ions,  as  this  was,  the  proceedings  in  the  lord's 
courts  were  according  to  thofe  in  IVeJtmin/ter  HalL 
That,  though  a  common  recovery  was  a  common 
affurance,  yet  it  was  never  pretended  that  a  writ  of 
error  to  reverfe  it  was  refufed  on  that  pretence ;  and, 
if  the  lord  of  a  manor  refufed  to  do  his  duty,  the  Court 
of  Chancery  has  a  jurifdi&ion  to  compel  him  thereto. 
That,  though  common  recoveries  were  favoured,  and 
had  been  fupported  by  feveral  ads  of  parliament,  yet 
po  parliament  ever  thought  fit  to  deprive  the  parties, 

bound 
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bound  by  fuch  recoveries,  of  the  benefit  of  a  writ  of 
error. 

On  the  other  fide,  it  was  argued  for  the  refpondent, 
that  the  perfon  who  fuflfered  this  recovery  had  a  power 
ever  the  eftate,  that  ihe  might  both  by  law  and  con-* 
fcience,  upon  a  recovery,  difpofe  of  it  as  fhe  fhould 
think  fit :  that  fhe  had  fuffered  a  recovery  according 
to  the  cuftom  of  the  manor,  though  not  according  to 
the  form  of  thofe  fuffered  in  Wejlminfler  Hall :  that 
the  fuffering  of  recoveries  in  any  court,  and  the  method 
of  proceeding  in  them,  are  rather  notional  than  real 
things ;  and  in  the  common  law  courts  they  were  taken 
notice  of,  not  as  adverfary  fuits,  but  as  common  af- 
furances ;    fo  that,  even  there,  few    mifiakes    were 
deemed  fo  great  but  wfiat  were  remedied  by  the  ftatute 
of  Jeofails^  or  would  be  amended  by  the  affiftance  of 
the  court.    And,  if  it  were  fo  in  the  courts  at  Weft- 
winjler^  where  the  proceedings  are  more  folemn,  and 
the  judges  are  perfons  of  learning  and  fagacity,  now 
much  rather  ought  this  to  ftand,  which  was  fuffered 
in  1652  during  the  times  of  diforder,  and  moll  pro- 
ceedings informal,  knd  in  the  Englijh  tongue,  in  fuch 
a  mean  court,  where  there  were  few  precedents  to 
guide  them,  where  the  parties  themfelves  were  not 
empowered  to  draw  up  their  own  proceedings  as  here 
above,  but  the  whole  was  left  to  the  fteward,  who  was 
a  ftranger  to  the  perfon  concerned,  and,  therefore,  it 
was  hard  and  unreafonable,  that  men's  purchafes  fhould 
be  prejudiced  by  the  ignorance,  unfkilfulnefs,  or  dif- 
honefty  of  a  fteward  or  his  clerks.     That  there  was 
fcarce  one  cuftomary  recovery  in  England  which  was 
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exactly  agreeable  to  the  rules  of  common  law;  that 
the  queftioning  of  this  might,  in  confequence,  endan- 
ger  multitudes  pf  titles  which  had  been  honeftly  pur- 
chafed,  efpecially  fince  there  could  be  no  aid  from  the 
ftatutes  of  Jeofails,  for  they  did  not  extend  to  courts 
baron ;  that  there  was  no  precedent  to  force  lords  of 
manors  to  do  as  this  bill  defired ;  that  the  lords  of 
manors  were  the  ultimate  judges  of  the  regularity  or 
errors  in  fuch  proceedings  ;  that  there  was  no  equity 
in  the  prayer  of  this  plaintiff,  that,  if  the  lord  had 
received  fuch  petition,  and  were  about  to  proceed  to 
the  reverfal  of  fuch  recovery,  equity  ought  then  to 
interpofe  and  quiet  the  poffeffion  under  thofe  recoveries : 
that  Chancery  ought  rather  to  fupply  a  defeft  in  a  com- 
mon conveyance,  and  decree  the  execution  of  what 
each  party  meant  and  intended  by  it,  than  affift  the 
annulling  of  a  folemn  agreement  executed  according 
to  ufage,  though  not  ftri&ly  conformable  to  the  rules 
of  law.  The  appeal  was  difmifled,  and  the  decree 
affirmed* 

§  17.  If  lands  are  cuftomary  freeholds,  and  pafs  by  ohVerv. 
furrender  in  a  borough  court,  it  is  faid,  that  a  recovery  ^Y^' 
of  fuch  lands  fuffered  in  the  Court  of  Common  Pleas, 
may  be  good. 

§  1 8.  Lord  Cok*  fays,  if  by  cuftom  copyholds  may  Surrender. 
be  intailed,  the  fame,  by  like  cuftom,  by  furrender    llnft*6°** 
may  be  cut  off;  and  fo  it  hath  been  adjudged.    And, 
in  the  cafe  of  Lee  v.  Brown,  it  was  faid,  that  to  main-   poph  R 
tain  fuch  a  cuftom,  it  ought  to  be  fliewn  that  a  forme-    "$• 
don  had  been  brought  upon  fuch  a  furrender,  and 
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judgment  given  that  it  did  not  lie ;  yet  it  was  agreed  to 
be  a  flrong  proof  of  the  cuftom,  that  they,  to  whofe 
life  fuch  fur  renders  had  been  made,  had  enjoyed  the 
land  againft  the  iffues  in  tail. 

Hill  ▼.  Up-  §  1 9.  In  a  cafe  concerning  lands  held  of  the  manor 

Co. Sup.  f.  1 2.  of  Nortball  inEffix9  it  was  agreed,  that  where  copy- 
hold lands  may  be  intailed,  a  cuftom,  that  a  furrender 
{hall  be  a  bar  or  difcontinuance  of  fuch  eftate,  is 
good. 

§  20.  It  appears  to  have  been  fettled  in  forae  modern 
cafes,  that  a  furrender  by  a  tenant  in  tail  of  a  copy- 
hold, will  bar  his  iffue  without  a  fpecial  cuftom,  unlefs 
a  fpecial  cuftom  be  found  that  a  recovery  i»  neceflary. 

White*.  %  2\.  A.  being  a  copyholder,  covenanted  by  mar- 

Fkc&bSSn.  ria2c  articlc8>  to  ^render  to  truftees,  to  the  ufe  of 
4*$«  himfclf  for  life,  remainder  to  his  wife  for  life,  remain- 

1<>7/  der  to  the  heirs-male  of  his  body,  remainder  to  his 

2  Vera.  705.     own  right  heirs.     A.  died  without  having  made  any 

furrender,  leaving  JL  his  fon,  and  M.  his  daughter. 

JB.  furrendefed    his  copyhold    for  payment  of   his 

debts. 

Lord  Harcourt  was  of  ojiinion,  that  the  copyhold 
being  intailed  by  the  articles,  could  not  afterward*,  by 
a  bare  furrender,  be  defeated,  without  a  particular 
cuftcrfn:  had  been  found  to  have  warranted  it.  But 
this  decree  was  reverted  by  Lord  Cewper?  who  laid 
that,  prima  foci*,  it  miift  be  taken,  that  x  furrender 
by  fuch  tenant  in  tail  will  bind  his  iffue,  unlefs  a  par- 
ticular 
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ticular  cuftom  were  found  that  there  ought  to  have 
been  a  common  recovery. 

$  22.  In  the  cafe  of  Carr  v.  Singer,  three  judges,   2  Vcf  603* 
againfl  Lord  Chief  Juftice  Willts,  held,  that  where 
copyholds  are  intailable,  and  the  cuftom  has  not1  pre- 
scribed any  mode  of  barring  the  intail,  it  may  be  done 
by  furrender.     But  the  Lord  Chief  Juftice  thought   Vide  Martin 
that,  in  fuch  a  cafe,  a  recovery  was  the  proper  mode,     a'jburr.^. 

§  23.  A  furrender  to  the  life  of  a  will,  not  only 
efieduates  the  will,  but  alfo  operates  as  a  bar  to  an 
eftate  tail;  of  which,  an  account  will  be  given  in 
Title  38.  Devife. 

§  24.  A  cuftom  ef  barring  eft  ate*  tail  in  copyholds  A  Cnftom  to 
by  furrender,  may  fubfift  concurrently  wkh  a  cuftom  render,  or  br 
to  bar  by  a  recovery  in  the  lord's  court.  Recovery,  is 

good. 

5  25.  In  eje&ment  for  a  copyhold  eftate*  a  cafe  was   EtmU  r. 
made  for  the  opinion  of  the  court,  wherein  it  was  ftated,    S™2?j,    * 
that  within  the  manor  of  Cottinghamj8hsxt  the  lands  lay,    2  Stnu  &. 
there  were  two  cuftoms  of  barring  eftates  tail,  which  had     ,*7* 
been  ufed  within  the  fame  manor  time  out  of  mind ; 
one  was  by  common  recovery,  the  other,  by  a  furreh* 
dcr  in  fee  to  a  purchafer.    That  Edward  Smalley,  on 
the  marriage  of  his  fon  Rtbert,  furrendercd  the  pre*  * 

mifes  to  his  fon  and  Saf&nnab  his  wife,  and  their  heirs,  * 

in  general  tail  They  had  iflue  Edward  Snudliy  their 
fon  and  heir,  who,  after  their,  deaths,  became  tenant 
in  tail,  and  furrendered  the  premifes  according  to  die 
cuftom  of  the  manor  to  John  Mills  and   his  heirs 
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in  fee ;  who  dying,  left  Robert  Mills  his  heir,  and 
plaintiffs  leffor.  The  defendant  was  Henry  SmaJley, 
fon  and  heir  of  Edward  Smalley,  who  furrendered  the 
premifes  to  John  Mills  as  aforeiaid.  And  whether  the 
defendant  Henry  Smaliey,  the  heir  in  tail,  was  barred 
by  the  furrender  in  fee,  where  there  is  alfo  a  cuftom 
within  the  fame  manor  of  barring  by  recovery,  was 
the  queftion. 

After  two  arguments,  it  was  unanimously  refolved 
by  the  court,  that  the  heir  in  tail  was  barred. 

Lord  Chief  Juftice  Lee. —  "  It  has  been  faid  at  the 
"  Bar,  that  a  cuftom  in  a  manor  to  bar  a  tail  by  fur- 
€t  render,  ought  only  to  be  allowed  ex  necejjitate,  1.  e. 
"  when  in  the  lame  manor  there  is  no  ufage  to  bar  by 
"  a  recovery :  there  is,  indeed,  great  diverfity  in  the 
"  books  as  to  barring  copyhold  intails ;  but  in  none 
"  of  them  can  I  find  any  cafe  to  warrant  the  diftinc- 
"  tion.     The  latter  opinion  of  judges  is,  that  in  manor 
courts,  where  a  real  aftion  can  be  brought,  a  re- 
covery in  fuch  court  will  be  a  good  bar.    I  own, 
"  I  can  fee  no  reafon  why  the  cuftom  to  bar  by  fur- 
"  render  fhould  not  be  good ;  but  it  is  obje&ed  to 
"  barring  intailed  copyholds  by  recovery ;  for  recom- 
"  pence  in  value  docs  not  extend  to  copyholds,  the 
"  iffue  in  tail  of  copyholds  not  bang  barred  in  refpeft 
"  of  the  recovery  in  value ;  but,  to  prevent  the  in- 
"  convenience  of  perpetuities,  thefe  two  cuftoms  may 
"  well  Hand  together,  and  are  but  two  different  ways 
"  of  barring  the  intail ;  and  I  think  the  furrender  the 
«  beft." 
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"  Chappie,    Juft.  to    the  fame    effeft ;    "  And  the 

f<  cuftoms  muft  be  taken  to  be  both  coeval,  *we  can- 

"  not  fay  which  is  prior ;  they  feem  equally  conve- 

"  nient  to  prevent  perpetuities." 


Wright,  Juft. — "  It  feems  to  be  agreed  by  the 
"  counfel  on  both  fides,  that  an  intail  of  a  copyhold 
"  may  be  barred  by  a  recovery,  or  by  a  furrender  jn 
cc  fee  within  a  manor,  \vhere  there  is  no  cuftom  for 
"  barring  by  recovery  ;  but  it  is  infilled  on  one  fide, 
"  thefc  two  cuftoms  cannot  ftand  together*  It  has 
"  been  a  controverted  queftion,  fince  I  attended  this 
"  bar,  whether  copyholds  could  be  intailed :  it  is  now 
"  at  this  day  faid  they'may,  by  cuftom  co-operat- 
"  ing  with  the  ftatute  de  donis  ;  but  this  is  quite  new 
f c  to  me.  The  ftatute  de  dents  created  no  new  eftate. 
"  Copyholders  are  no  more  than  tenants  at  will,  and 
it  is  by  the  will  of  the  lord  and  his  mere  confent 
only,  that  they  are  permitted  to  limit  their  copy- 
holds in  this  or  that  way,  either  by  furrender,  or  as 
the  cuftom  happens  to  be.  And  furely  the  lord, 
u  who  of  his  mere  will  permits  a  limitation  to  J.  S. 
"  and  the  heirs  of  his  body,  may  permit  J.  5.  to 
"  alien  the  fame  by  furrender :  nobody  ever  thought 
"  that  copyholds  were  within  the  ftatute  de  donu\ 
"  barring  intails  in  copyholds  have  been  much  talked 
"  of ;  but  I  think  there  is  no  fuch  thing.  It  is  only 
«  a  way  invented  and  permitted  by  the  Iqrd,  to 
"  get  rid  of  the  intail :  the  true  reafon  of  the  iflue  in 
«  tail  being  barred  is  the  recovery  over  in  value; 
<*  now,  there  can  be  no  fuch  thing  in  the  cafe  of  a 
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"  copyhold :  I  think  the  furrender  is  a  better  way,  if 
"  the  lord  permits  it,  beeaufe  cheaper/' 


N.  B.  Wright  9  Juftice,  declared,  that  there  was  no 
poffibility  of  underftanding  this  matter  by  the  books, 
gnd  faid  he  had  laboured  much  to  underfond  them, 
and  could  Dot. 

Psunifon,  Juft. — "  Nothing  more  clear  than  that 
u  tenant  in  tail  of  a  copyhold  may  bar  his  iffue  by 
*c  furrender :  and,  where  there  may  he  a  real  a£tion, 
<*  there  may  be  a  recovery*  Co.  Lit.  60  b.  Thefe 
"  ye  only  two  different  conveyances ;  and  it  might  as 
«  well  be  faid  that,  at  common  law,  where  there  is  a 
"  fine,  that  will  bar  the  iffue  as  well  as  the  recovery, 
11  therefore  one  of  them  rauft  be  void*  A  furreader, 
Dee  w.  "  I  think,  is  a  more  natural  way  of  conveying  copy* 

Jfiiack  R.     fc  ^°^s  tllaa  a  rccovcry>  aml  I  cannot  fee  any  ufc 
944. 8.  P.        «  a  recovery  is  *f,  but  only  to  create  greater  ex- 

"  pence." 
A  gut  of         $  *  &  A  grant  of  the  freehold  of  a  copyhold  cftate 
InuiL  operate  fo  as  to  extinguiih  the  cftate  tail. 

Duq&t.  §  ?jr.  A  copyholder  in  tail  accepted  1  grant  from 

I F.  Was.  9.   **  ^^  pf  lhc  ^wor  of  the  freehold  and  lee  fimple 

to  him  and  his  heirs,  and  died  indebted  by  bond 
wherein  the  heirs  were  bound  ;  and*  on  a  bill  brought 
by  the  bpnd  creditor  for  f*risfa&i«i  «tf  of  the  aSeta 
|*ft  by  th*  obligor,  the  ^ueftion  was,  mhitbtr  th* 

premife* 
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premifes  were  aflets  by  defcent,   and  liable  to  the 
bond  ? 

The  Lord  Chancellor,  after  time  taken  to  confidcr 
of  it,  thus  delivered  his  opinion. — "  Unlets  it  be  ex* 
"  prefsly  found  that  the  cuflom  of  the  manor  allows 
"  of  intails,  then  this  is  a  fee  conditional,  .and  plainly 
"  merged  by  the  grant  of  the  freehold  in  fee :  but, 
"  fuppofing  the  cuflom  of  the  manor  does  warrant 
intails,  yet  the  copyhold  is  extinguifhed,  becaufe 
in  the  eye  of  the  law  that  is  but  an  eftate  at  will, 
"  and  mud  be  merged  by  the  grant  of  the  freehold* 
"  The  premifes  by  fuch  grant  are  fevered  from  the 
€i  manor,  confequently  the  cuftom  of  the  manor 
"  cannot  corroborate  the  legal  eftate  at  will.  The 
"  copyholder  cannot  hold  of  himfelf ;  and  the  copy* 
"  hold,  though  intailed,  is  fwallowed  up  in  the  greater 
"  eftate  of  the  freehold  :  and  as  the  tenant  after  fuch 
"  time  as  he  took  the  grant,  did  Hot  himfelf  continue 
ff  a  copyholder,  fo  his  fon,  on  the  defcent  of  the 
"  freehold,  is  likewife  no  copyholder,  which  may  be 
"  faid  from  fon  to  fon  ad  infinitum.  Moreover,  if 
"  the  intail  of  the  copyhold  be  not  extinguifhed,  it 
"  will  be  a  perpetuity ;  fince  the  only  proper  way  of 
"  barring  the  intail  of  a  copyhold  is,  by  recovery  in 
«  the  lord's  court ;  but,  after  fuch  feverance  as  in  the 
"  prefent  cafe,  no  recovery  can  be  fuffered  in  the 
«  lord's  court." 

$  *8.  At  the  end  of  this  cafe  there  is  a  note  in  j  P.  Wmi. 
which  it  is  £ud,  if  A .  be  copyholder  in  tail  remainder  "'       * 
to  B.  in  fee,  and  A.  takes  a  grant  of  the  freehold  from 

the 
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the  lord,  to  him  and  his  heirs,  and  dies  without  iffue, 
is  not  B.  in  whom  there  was  once  a  veiled  remainder 
in  fee  of  the  copyhold  premifes,  intitled  to  the  fame  ? 
•  In  anfwer  to  this  Mr.  Cox  fays ;  "  With  refpeft  to  the 
"  quere  made  in  the  note  above,  it  feems  that  the 
"  remainder  rrian  could  have  no  equity  againft  the 
tenant  in  tail  (who  had  power  to  bar  the  remainder 
one  way  or  other,)  upon  the  principle  of  Cann  v. 
"  Cann.y$     1  Fern.  480. 

§  29.  This  do&rine  has  been  confirmed  in  the  fol- 

fowing  modern  cafe. 

Challoncr  r.         William  Murball  furrendered  a  copyhold  to  the  ufe 
*v  ci  °f  himfelf  and  his  wife  for  their  lives  and  the  life  of 

2  Vol.  Jun. 

5*4*  the  furvivor,  remainder  to  the  ufe  of  William  their 

eldeft  fon  in  tail,  remainder  to  John  their  fecond  fon 
in  tailj  with  feveral  remainders  over.     William  Mur- 
ball the  eldeft  fon  died  without  iffue.     The  Duke  of 
Bridgewater  who   was   feifed   in  fee   of  the  manor 
granted  the  faid  premifes  to  the  faid  William  Murball 
the  elder,  his  heirs  and  afligns  for  ever,  freed  and 
eilfranchifed  from  all  fervices.     William  Murball  died 
without  difpofing  of  the  faid  premises,  or  the  freehold 
thereof,   by  which   means  they  defcended  to  John 
Murball)  who  by  his  will  charged  the  lame  with  the 
payment  of  his  debts  and  legacies,  and  devifed  it  to 
Thomas  Murball.     In  this  manor  no  recoveries  were 
fuffered,  but  eftates  tail  were  barred  by  furrender. 
The  bill  was  filed  by  legatees ;  the  Mailer  reported 
that  the  premifes  were  charged  by  the  will  j  to  which 
report  exceptions  were  taken. 

The 
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The  Lord  Chancellor  faid  it  was  impoffible  that  any 
equity  could  keep  alive  this  intail.     Thomas  Murhall 
(the  next  remainder  man  in  tail,)  never  could  have  had 
a  bill  againft  his  father  and  elder  brother.     "No  one . 
could  have  a  right  againft  the  tenant  in  tajh     The 
cafe  from  Lord  Jeffries  proved   a  plain  proportion,    1  Vera.  392. 
that  where  the  interefl   of  the  lord  of   the  manor   45     „ 
was  united   with  the    copyhold   in  tail,    there   mult 
be  a  merger,  for  the  method  of  barring  it  could  not 
exift. 


§  30.  It  has  been  ftated  that  where  the  cuftom  of  Howcondi- 

a  manor  does  not  admit  of  an  intail  of  a  copyhold,  a  arc  barred., 
furrender  to  the  ufe  of  a  perfon  and  the  heirs  of  his 

body,  gives  him  a  conditional  fee ;  in  which  cafe  a  Tit.  *.ch.  1. 
furrender  after  iflue  had  will  bar  the  eftate.  s* 


§  31.   A  furrender  of  copyhold  lands  was   made   Stanton  ▼. 
within  the  manor  of  Steven/on  to  the  ufe  of  J.  S.  and   co^Sup. 
jMhe  heirs  of  his  body :  and  after  ifTue  had   he  fur-   f-  "• 
rendered  the  lands  to  a  ftranger.     It  was  agreed  by  all 
the  Juftices  that  this  was  a  conditional  fee  at  the  com- 
mon law ;  and  that  after  iflue,  he  might  alien  the 
lands. 

0 

§  32.  Although  in  general  a  copyhold  eftate   can    EffVa  of 
only  be  aliened  by  furrender  and  admittance,  yet  Lord   R*,c!fc8-   . 

'  *  *   *  1  Inlt.  5Q  b* 

Coke  fays,  that  where  a  man  hath  but  a  right  to  a   Gi,b-  Tcn« 
copyhold,  he  may  releafe  it  by  deed,  or  by  copy,  to  one   3 
that  is  admitted  tenant  defafto. 

§  33.  A  copy- 
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were  oniced :  aad  he  to  whorie  cfc  Ac  fen 
nade  being  dead,  the  lord,  bythefieva 

f0  tile  ^tfrrrtgri-   3BWMLt£u    DBS    uafl£THer  2S1Q    DOT. 

entered.    The  perfbn  who  made  the  farrendrr,  b 
deed  rdealed  to  die  daughter  bang  in  pofleffioo, 
afterwards  entered  upon  her;   and  if  hs  entry 
lawful  or  noc  was  the  qoeflaon.    It  was  adjudged  that 
his  entry  was  not  lawful    The  great  doubt  was,  if  by 
the  laid  releafe  by  deed,  the  cuftomary  right  of  the 
copyholder  was  extind,  and  he  who  made  the  far- 
render  barred  of  his  right ;  and  it  was  objeSed  that 
Uttlitm  fays,  that  a  copyholder  cannot  alien  his  land 
by  deed,  but  if  he  will  alien,  he  ought  to  furrender  ; 
and  that  fuch  tenants  are  called  tenants  by  copy,  be- 
caulethey  have  no  other  evidence  concerning  their 
tenements  but  the  copies  of  the  court  rolls,  and  it  was 
faid  that,  that  excludes  all  releafes  by  deed,  for  then 
they  would  have  other  evidences  than  the  co*rt  rolls. 
Alfo  it  was  faid  that  he  who  purchafes  the  land,  may, 
upon  fearching  the  rolls,  be  advifed  if  the  title  of  the 
land  be  good  ;  but  if  a  releafe  by  deed  fhould  extin- 
guifli  rights,  then  it  would  be  very  dangerous  to  pur- 
chafers,  tot  that  doth  not  appear  in  the  rolls.    To 
which  it  was  anfwered  and  refolved  that  the  releafe  in 
the  cafe  at  tyar  extinguifhed  the  right  of  the  copy- 
holder. And  their  reafon  was,  becaufe  he  to  whom  the 
releafe  was  made  was  admitted  to  the  tenements  and 
copyhold   in  pofleffion;    fo    that  a  releafe  of  the 

|8  cuftomary 
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cuftomary  right  may  enure  to  him,  and  therefore  the 
lord  is  not  at  any  prejudice,  for  he  has  had  his  fine 
upon  admittance,  and  he  to  whom  the  releafe  was 
made  was  in  by  title,  nartiely,  by  the  lord's  admit-   Hull  ▼. 

Sharbrook* 

.ace,   and  fo  the  releafe  enures  by  way  of  extin-   Cro.jac.36, 
-uiflunent.  s#  ?* 

§  34.  It  was  faid  in  the  lame  cafe  that  if  a  copy*  4  Rep.  15  i. 
h  Jdcr  be  oufted  by  one,  by  tort,  there  his  releafe  by 
:--d  to  the  diffeifor  or  other  wrongdoer,  doth  not 
r-...:frr  his  right,  nor  bar  him,  for  two  reafotis. 
N?caufe  he  has  no  cuftomary  eftate  upon  which 
v  :  -afe  of  the  cuftomary  right  can  enure,  2d,  It 
w  ia  be  to  the  lord's  prejudice,  for  thereby  he  would 
lofe  his  fine  and  fervices ;  and  for  thefe  reafons  the 
releafe  by  deed  in  fuch  cafe  k  utterly  void  j  and  this 
is  not  againft  any  thing  Littleton  faith,  for  Littleton  f.  74, 
fpeaks  of  an  alienation  by  furrender,  and  that  of  ne- 
ceffity  ought  to  be  into  the  lord's  hands,  according 
to  the  cuftcm  :  but  the  releafe  in  the  cafe  at  bar  could 
not  be  made  to  the  lord,  but  to  the  copyhold  tenant 
in  poffeffion. 

§35.   Lord  Coke  fays,  if  a  perfon  is  oufted  of  Ms  Co.  Cop, 
copyhold,  and  the  lord  admits  the  perfon  who  has  {*  &* 
oufted  the  copyholder,  according  to  the  cuftora,   a 
releafe  by  the  perfon  oufted,  will  extinguifh  his  right 
But  if  a  copyholder  makes  a  leafe  for  years  of  his 
copyhold,  he  cannot  by  his  rtleafe  pafs  the  reverfion, 
becaufe  fuch  a  releafe  enures  by  way  of  enlargement,   Tit.  3*. 
to  transfer  an  intereft,  and.  not  by  way  of  qjctmguiflv- 
ment,  to  drown  a  right.    But  the  proper  way  would 

be 


